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ROLE OF INTERNATIONAL
NON-GOVERNMENTAL ORGANIZATIONS
IN THE SOLVING GLOBAL PROBLEMS

The article broadly analyzes issues related to the role of international non-governmental
organizations in solving global problems on the basis of the diversity of opinions existing in
the legal literature, norms of international law and international practice. It is noted that
global problems in general not only require joint efforts, which must be demonstrated by the
international community, but also the ways and methods of their solution depend not only on
States or their respective bodies, but also on the cooperation of international non-
governmental organizations in this area. The article also analyzes in detail various global
problems and specifies the role of international non-governmental organizations in their
solution. Finally, specific and reasonable conclusions are put forward for solving each global
problem.

The following conclusions are reached with the analysis carried out in the article: the
role of international non-governmental organizations in solving global problems is quite
fundamental; spheres of activity of all international non-governmental organizations in
various directions for solving global problems should be expanded and close cooperation
relations with states should be established; the role of international non-governmental
organizations in the international norm-making process should be treated with particular
attention; increasing the activity of international non-governmental organizations in terms of
quantity and quality should always be the center of attention of the international community;
the process of strengthening the issues of international cooperation between international
non-governmental organizations and international intergovernmental organizations should
develop further.

© Mirzayeva E., 2022
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Problem statement. Currently, global problems in the world attract attention due to their
comprehensiveness and seriousness. Although the main role in solving these problems
belongs to international organizations, positive results are not achieved in some important
directions. At this time, it is necessary to involve other international mechanisms in the
process. Here, the role of international non-governmental organizations should be specially
mentioned.

The global problems that have arisen over the past centuries require not only joint efforts,
which must be demonstrated by the international community as a whole, but the ways and
methods of their solution depend not only on States or their respective authorities, but also on
the cooperation of international non-governmental organizations in this field. On the other
hand, the emergence of global problems and the assessment of their consequences must be
considered in a universal human context. For example, a change in the concept of security in
international relations has led not only to its limitation by military-political security, but also
to its expansion at the expense of economic and environmental security. So, in the case when
international law arises as a result of the activities of the international community and
international relations as a system, then international law should objectively reflect new
tendencies in the functioning of international relations. In the legal literature, it is fairly noted
that the increasing role of international relations and the emergence of new important global
problems of vital importance have led to an expansion of the scope of application of the
principles of international law [5, p. 56].

The purpose and main directions of the research. The main goal of the study is a
detailed analysis of the role of international non-governmental organizations in solving global
problems. At this time, comprehensive studies on solving global problems are being
conducted in a number of important directions.

Presentation of the main material. With the spread of the coronavirus (COVID-19)
pandemic, which is considered the main global problem of the 21* century, which since 2019
has been causing serious challenges at the global level and poses a serious threat to the health
of the world’s population, as well as declaration of a pandemic by the World Health
Organization on March 11, 2020, along with intergovernmental international organizations,
States and their respective authorities, international and national non-governmental
organizations also began to play a huge role in implementation of humanitarian acts.

First and foremost, as the main goal is to meet the needs of the world’s poor population in
order to prevent humanitarian crises during the pandemic, international non-governmental
organizations have stepped up their response to the current and projected needs of these
groups through targeted interventions in food production and consumption. Thus, as noted in
the United Nations Global Humanitarian Response Plan, non-governmental organizations and
UN agencies have played an important role in implementing the response, both by expanding
the scope and by maintaining existing interventions. The role of the humanitarian unit in the
distribution of food, agricultural income, remittances, and in the provision of technical

Mirzayeva E. Role of international non-governmental organizations in the solving global problems
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assistance is specifically defined in the UN system, which has played a crucial role in
maintaining food production and the purchasing ability of vulnerable populations during the
pandemic [7].

One of the important tasks facing humanity in the modern period is the eradication of
hunger and ensuring food security, in which the participation of international non-
governmental organizations plays a particularly important role. An example is the
international organization of Oxfam (Oxfam International). The origin, i.e. the word
“Oxfam”, was taken from the Oxford Committee for Famine Relief, formed in Britain in
1942, the group was organized with the aim of a campaign to send food supplies through the
Allied naval blockade to starving women and children in enemy-occupied Greece during the
Second World War. Oxfam works in 70 countries around the world to save and protect human
lives during emergencies, restore life situations, implement sustainable change, protect the
rights of women and children, etc., carries out various projects and programs, takes various
practical measures.

Another international non-governmental organization acting in this field — Action Aid,
founded in 1972 as a charitable campaign, adopted the concept of a rights-based approach to
development in the 1990s, and in 2003 was reorganized into the International Federation
(Action Aid International Federation). The headquarters is located in Johannesburg, and it has
central offices in other regions (Asia, America, Europe). The main driving force behind its
strategy is to create an international momentum for social, economic and environmental
justice among people living in poverty and isolation. There are four objects of its activity —
women’s rights, politics and economics, soil and climate, emergency situations [8]. It acts on
these issues in three methods — problem-solving, planning and reporting [4, p. 426-428].

The role of international non-governmental organizations in resolving issues related to
food security, their specific powers and areas of direct activity can exist in various forms. The
participation of States in the activities of international non-governmental organizations in the
relevant field is assessed weakly in comparison with participation in intergovernmental
organizations [6, p. 88].

One of the main problems currently facing mankind is the peaceful use and exploration of
cosmic space. International non-governmental organizations that contribute to the
implementation of current activities in this area can be divided into two types: commercial,
whose main goal is to make a profit (for example, “Arianspace”, “Sea Launch”, etc.);
organizations pursuing generally non-commercial purposes and carrying out relevant
activities (for example, International Committee on Space Research, International
Astronautical Federation, etc.) [3, p. 348].

In accordance with paragraph 5 of the “Declaration of Legal Principles Governing the
Activities of States in the Exploration and Use of Outer Space” of the UN General Assembly
of 1962, States bear international responsibility for national activities in outer space, whether
carried on by governmental agencies or by non-governmental entities, and for assuring that
national activities are carried on in conformity with the principles set forth in the present
Declaration. The activities of non-governmental organizations in outer space require
permission and constant control by relevant State. According to Article I of the Charter of the
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Committee on Space Research (COSPAR), founded in 1958 and headquartered in Paris, its
purpose is to promote the development of all types of scientific research conducted on an
international scale with the help of rockets, self-propelled rocket installations and balloons.
Along with fundamental scientific research, COSPAR, which unites academies of sciences,
national scientific institutions of more than 40 countries and 13 international scientific unions,
pays some attention to the application of space technologies and the creation of equipment for
space objects. The task of the 44™ meeting of the General Assembly of the Committee, which
held July 16-24, 2022 in Athens, was to promote on an international level scientific research
in space, with emphasis on the exchange of results, information and opinions and to provide a
forum, open to all scientists, for the discussion of problems that may affect scientific space
research [9].

International Astronautical Federation, founded in 1950 and headquartered in Paris,
consists of eight astronauts and representatives of rocket societies from Germany, Argentina,
Australia, Great Britain, Denmark, France, Spain and Switzerland. Its main task is to consider
a wide range of specific technical problems related to the exploration and use of outer space,
as well as various socio-political and legal issues. Within the framework of the Federation,
two scientific institutions were established in 1960 — International Academy of Astronautics
and International Institute of Space Law. International Academy of Astronautics was
established to promote the development of international cooperation in the implementation of
programs that ensure the progress of aerospace science, and to encourage individuals who
have special merits in the field of astronautics. International Institute of Space Law was the
first international non-governmental organization to discuss legal, political and social issues
related to the exploitation of outer space.

However, the fact should be noted that although international non-governmental
organizations are active participants in the implementation of international cooperation in the
peaceful use of outer space, they do not act as subjects of international space law. The reasons
for that are as follows:

— International non-governmental organizations are created not by States on the basis of
intergovernmental agreements, but by various scientific societies in accordance with the
national legislation of States;

— Existing organizations carry out their activities only with permission, under the constant
supervision of the States in which they are created. An example is Article 6 of the 1967
Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer
Space, including the Moon and Other Celestial Bodies. Thus, according to this provision, the
activities of non-governmental legal entities on the Moon and other celestial bodies, as well as
in outer space, must be carried out with the permission and under the constant supervision of
the relevant State [10];

— International non-governmental organizations have the status of an observer or
consultant;

— Responsibility for the activities of international non-governmental organizations
determines the responsibility of States, that is, the respective States bear responsibility for
each of their actions and inaction. So that, in Article 6 of the 1967 Treaty on Principles
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Governing the Activities of States in the Exploration and Use of Outer Space, including the
Moon and Other Celestial Bodies, as an example, includes the provision that the State is
responsible for the activities, regardless of whether these activities in outer space, including
the Moon and other celestial bodies, are carried out by government agencies or non-
governmental legal entities;

— Activities of most of the noted international non-governmental organizations are non-
commercial in nature [3, p. 347-348].

The prevention of nuclear war and the use of nuclear energy for peaceful purposes is also
one of the most important issues of concern to the international community. In this regard, it
is appropriate to mention the International Association of Lawyers Against Nuclear Arms.
Created in 1988 to build and strengthen international legal efforts to ban the use and threat of
use of nuclear weapons, this Organization is headquartered in Berlin and has consultative
status with ECOSOC [1, p. 377]. Presently the Organization also has the following areas of
activity: efforts to abolish all types of inhumane weapons and to control the international arms
trade; advancing concepts of security based on the application of law and legal mechanisms,
development of non-offensive defence and implementation of confidence building measures;
encouraging the establishment and use of the International Criminal Court and other legal
procedures to address crimes against international humanitarian law.

The activities of other international non-governmental organizations in the relevant field
are also noticeable. An example is the International Network of Engineers and Scientists
Against Proliferation (INESAP), established in 1993 to promote non-proliferation and
disarmament with regards to weapons of mass destruction and the delivery systems associated
with them. INESAP promotes critical analyses of technical, scientific and political issues
associated with nuclear and other weapons of mass destruction and works to develop
disarmament concepts. Its members contribute their scientific expertise to efforts aimed at
transforming and strengthening existing arms control and non-proliferation regimes [11].

Unlike other areas, a sufficiently large number of international non-governmental
organizations are currently act in the field of resolving the environmental crisis. On the one
hand, this is due to the scale and universality of the environmental sphere, on the other hand,
the environmental crisis is associated with the violation of human rights and fundamental
interests.

The main mission of the Forest Stewardship Council, which brings together social
and environmental non-governmental organizations, business corporations, research
institutes, religious organizations and individual members in more than 60 countries, is to
promote environmentally appropriate, socially beneficial and economically viable
management of the world’s forests. Within the framework of this international non-
governmental organization entire certification schemes for industrial enterprises are being
developed, which are entrusted with the responsibility of managing forest resources and
their products. As a result, in 1993, certification of the 80 million hectares of forest zone
was carried out. The Council has given incentives to a number of private industrial
companies that have taken special initiatives on environmental certification
standards [12].
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One of the international non-governmental organizations that play an important role in
solving environmental problems that arise in the world is the Marine Stewardship Council.
Founded in 1996 and headquartered in London, the Organization’s goal is to adapt consumer
purchasing ability to enable positive change and promote the environmentally responsible
management of the world’s most important renewable food resource [13]. In general, it has
structured its activities around five strategic fields: recognizing and encouraging activities to
promote sustainable fisheries and improvement; ensuring that the certifications of national
marine stewardship councils are credible and reflect the best practices in the world; breeding
and expanding sustainable seafood markets; raising awareness and public support, as well as
opportunities for the influence of science; building a high-performing global organization and
backing up [14].

Currently, there is a need to take a closer look at the activities of international non-
governmental organizations in three aspects that are considered an integral part of the
environmental crisis and are associated with ever-increasing pollution at the global level:
bottom-up assessing promising opportunities, making the role of local non-governmental
organizations a priority; consideration of interactions between local and international non-
governmental organizations that regularly emphasize the need for alliances or increase
pressure; analysis of the influence of international non-governmental organizations on the
low-level non-state sector [2, p. 1743-1752].

In order to more fully study the activities of international non-governmental organizations
that are building their own capacity to implement strategies related to climate change, which
is another environmental problem, it is necessary to adopt legal norms in a number of areas in
which both the scope and means of public participation will be explained: development of
explanatory norms for climate change that provide favorable opportunities for human
activities in various directions; dissemination of knowledge and skills, habits for non-
governmental organizations to communicate with the society on factual and practical issues;
raising awareness and further developing legal awareness, which includes the simple
communication on information so that innovative efforts on values and norms can act as an
intermediary between the world of science and the society; increasing the practical
capabilities of the world community in relation to climate and the adoption of appropriate
measures to ensure both in the context of the activities of international non-governmental
organizations on internal organizational issues, and in relation to external partners; building
infrastructure, developing support networks, promoting solidarity.

Conclusions. Thus, taking into account the above and the conducted analysis, we can
come to the following conclusions: the role of international non-governmental organizations
in solving global problems is quite fundamental; spheres of activity of all international non-
governmental organizations in various directions for solving global problems should be
expanded and close cooperation relations with states should be established; the role of
international non-governmental organizations in the international norm-making process
should be treated with particular attention; increasing the activity of international non-
governmental organizations in terms of quantity and quality should always be the center of
attention of the international community; the process of strengthening the issues of
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international cooperation between international non-governmental organizations and
international intergovernmental organizations should develop further.
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E. Mip3aeBa. Poap MixkHApOAHUX HeYpPSiAOBMX oOpramizauiii y BupimeHHi
rJio0aJbHUX MPodemM

Y cmammi na ocnoei pozmaimmsa OyMOK M0OPUOUYHOT aimepamypu, MidCHAPOOHO -
NpagosUX HOPM Ma MINCHAPOOHOI NPAKMUKU WUPOKO HNPOAHANIZ308AHO NUMANHI,
nOG’SA3aHI 3 PONII0 MINCHAPOOHUX HEYPAO0BUX Op2aHi3ayiil y SUpieHHI 2100albHUX
npobnem. 3aznavaemscs, wo 2n00aIbHI NPOOIEMU BUMALAIOMb CRIILHUX 3YCUTL YCbO2O
MIJICHAPOOHO20 CNIBMOBAPUCMEA, A WIAXU BUDIUWEHHA MA MemoOU 3dNexiCams He Juuie
8i0 Oepoicas wu ix 6i0NOGIOHUX OpeaHie, a U Gi0 CHIBNpayi MIdNCHAPOOHUX HeYPAOOB8UX
opeanizayii 'y yiu cgepi. Y cmammi O0emanvHO aHANI3YIOMbCs OKpemi 2100anvHi
npobnemMu ma HA KOHKPEMHUX Kelcax MNOACHIOEMbC POLb MINCHAPOOHUX HeYPSAOOGUX
opeanizayiu y ix eupiwenni. Hacamkineyb nooano KOHKpemHi ma 3MIiCMOBHI GUCHOBKU
w000 BUPIULEHHSA KONCHOI 2100abHOT npobiemil.
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IIposedenuti y cmammi ananiz pooums maxi 8UCHOBKU. POTb MIJICHAPOOHUX HEYPAOOBUX
opeamizayiii 'y 6upiuleHHi 2n00aNbHUX NpobieM € 00CUmb NPUHYUNOBOIO, HEeOOXIOHO
poswupumu  cghepu  OILNbHOCMI  8CIX MIJICHAPOOHUX HEYPSIO0BUX OpP2aHi3ayill y pi3HUX
Hanpsamax 071 GUPIWEHHs 2I00ATbHUX NPoOTeM | Hanaeo0umu 8iOHOCUHY MicHOI cnignpayi 3
deporcasamu; 0CobUBY Yy8azy 8apmo NPUOLIUMU POIL MIJICHAPOOHUX HEYPAOOBUX Op2aHizayill
¥V MIHCHAPOOHOMY HOPMOMBOPYOMY Hpoyeci; KiNbKiCHe ma SKICHe 30i1bUuleHHs aKMU8HOCmI
MIHCHAPOOHUX HEYPAOOBUX Op2aHi3ayill MA€E 3a8xcou OYmu 8 YeHmpi y8azu MIidCHAPOOHOT
CRiNbHOMUY, NOBUHEH HAbOY8amu NOOAIbWO20 PO3BUMKY NpOYec 3MIYHEHHA NUMAHb
MIJCHAPOOHO20 CRIBPOOIMHUYMBA MINC MINCHAPOOHUMU HEYPAOOSUMU OpeaHizayiimu ma
MIHCHAPOOHUMU MINCYPAOOBUMU OPSAHIZAYIAMU.

Knrouoei cnosa: enobanvui npobremu, MidcHapoOHi Heypados8i opeanizayii, MidDCHAPOOHT
opeaHizayii, MidNCHapoOHe cnigpoOIMHUYNGEO, MINCHAPOOHA be3neKa, MINCHAPOOHA €OHICMb.

Cmamms naoiiiuia 0o peokoneeii 10 rucmonada 2022 poxy
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PO3YMIHHS ITPABOTBOPYOCTI
TA HOPMOTBOPYOCTI B KOHTEKCTI
ITPOEKTY 3AKOHY YKPAITHA
«I[TPO MIPABOTBOPYY AISIJIBHICTb»

Y emammi docriosicyemvca nowsimms npagomeopyocmi ma HOpMoOmeopHocmi 6i0N0GIOHO
00 npoexmy 3axony Yxpainu «IIpo npasomeopuy OisanvHicmby. 36epHeHO yeazy Ha me, o
npagomeopua opma npasosoi OiaibHOCmi nocidae azome Micye cepeod IHWUX @opm
npasosoi OisbHOCMI Ma 8I0iepac 8aNCIUSy poab Y 30ICHeHHI QYHKYIN depoicasu, HAdac im
HOPMAMUHO20 BU3HAYEHHS MA (POPMYE HOPMAMUBHY A3y O IX HCUMMEDILILHOCHII.

3aznaueno, wo npasomeopua OisbHICMb AK 00HA 3 OCHOBHUX (DYHKYIL Opearie nyoniunol
enaou 3 wacy Habymms He3anexdcHocmi Yxpainowo cocmpo nompeby8anda KOMHAEKCHOT
Hopmamuenoi pecnamenmayii Ha pieni 3axony. HeoOnopazoei nesoani cnpobu npuiiHsimmsi
3GKOHY NPO HOPMAMUBHO-NPABOSI AKMU, 8PecyI08ANHA NUMAHHA NAAHY8AHHS NPAGOMBOPYOL
OisnbHOCMI, 3a0e3NeUeHH HANEHCHUX MEXAHI3MIE KOHMPONO 34 6KA3AHOW OIAIbHICMIO
HaApadxicanucsi Ha He30amHicmv 3aKOHO0A8Ys Chopmysamu NOAIMUUHO Y3200ceHy NO3UYIIO,
wo npusgera 00 @OYHOAMEHMATbHUX NpPo2aiun y cgepi 3aKOH00AGH020 pe2yllo8aAnHs
npagomMEopPHOCHIL.

Ilpome 2021 poky wnapoonumu Oenymamamu 0y8 po3poOneHutl npoexkm 3aKoHy
Yrpainu «Ilpo npasomeopuy OidnvHicmby, AKUU 0eMATbHO 8Pe2YIbO8YE MEPMIHOLOLIUHY
6asy i Mexauism NpUUHAMMA HOPMAMUBHO-NPABOBUX AKMI6 8 YKpaiui, uum cymmego
3MiHIOE nidxi0 0o npagomeopyocmi. OCHOBHOIO YNNI Yb020 3AKOHONPOEKMY —
Hana2ooumu t YHOpMy8amu NUMaHHs HOPMORPOEKMHOL i npagomeopyoi disnbHocmi. Bin
NOKAUKAHULL 8PecyNr08amu NUmManua npagomeopuoi odianvHocmi 6 Yxpaiui, 30Kkpema
OislibHOCMI ma pe2ylio8antss GIOHOCUH, MO8 A3aHuUXx i3 Ii NAAHY8AHHAM, PO3POOKOIO,
NPUTTHAMMAM (8UOAHHAM), 3ACMOCYBAHHAM HOPMAMUBHO-NPABOGUX AKMIE MA NPABOSUM
mouimopuneom. OQOHIEI 3 1020 KIOYOBUX 0COOIUBOCHEN € BUHAYEHHS NPABUTL IEPAPXii
HOPMAMUBHO-NPABOBGUX AKIMIE.

© booynosa O. M., Xuusosa O. B., 2022
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3asznaueno, wo y npasogiii aimepamypi Oinviua yeaea NPUOLIAEMbCA came NOHAMMIO
«HOpMOmMBOpYA  OIANbHICMbY. Y  3aKOHONpOEKmMi  NOHAMMA  NPAGOMEOPYOCMIi  Mda
HOPMOMBOPYOCMI  YIMKO — PO3IMENCO8aHI,  000aryu 00  NpagomeEopyoCmi,  Kpim
Hopmomeopyocmi, we nianyeanns: «llpasomeopua OisnvHicmv — ye OisbHICMb 3
NAAHYBAHHS, PO3POOKU NPOEKMm) HOPMAMUBHO-NPABOB8O20 akma (Hoco KoHyenyii) ma
npUtiHAMMmMs (6UOAHHS) HOPMAMUBHO-NPABOBO2O AKMA, MEMOIO SIKOI € NPABose 8pecyt08aAnHs
ma/abo 0XOpoHa CYCRIIbHUX BIOHOCUH». 3 02150y HA ye BUCIOBNIEHO GIACHY OYMKY W00
Yb020 NUMAHHS MA CPOPMYTLOBAHE ABMOPCHKE GUSHAUEHHS NPABOMEOPUOCHII.

Knrwouosi cnosa: npasomeopuicms, HOpMOMEOPUICHb, NpAGOMEopud  OisLIbHICMb,
HOPMAMUHO-NPasosuii akm, HOPMONPOEKMYBAHHS, 3AKOHONPOEKHI.

MeTo010 CcTATTi € TEOpPETUUHE IOCIIIKEHHS 1HCTUTYTy HOPMOTBOPEHHS BiJIIOBiAHO IO
poekTy 3akoHy Ykpainu «I1po mpaBoTBOPYY MisSUTEHICTEY.

IMocTanoBka mpodaemu. IIpaBoTBOpYa (opma MPaBOBOI AISUTLHOCTI TOCITa€ Barome
Mmicue cepesl HIIMX (OpPM NPaBOBOi ITiSUIBHOCTI Ta BiIirpae BaXJIUBY pOJib y 3A1HCHEHHI
(yHKII nepxkaBy, Hajae iM HOPMAaTUBHOTO BU3HAUYEHHS Ta (pOpMye HOPMATHBHY 0a3y AJIs iX
SKUTTENISUIBHOCTI.

Taka mISTIBHICTH BHPa3HO OKPECIIOE B3a€EMO3B’SA30K JIEp)KaBH 1 TpaBa, THM CaMUM
BU3HAauae ii npupony i npu3HaueHHd. Sk gomiapHO 3a3Hayae JI. MamyT, nep:kaBa € paBoOBOIO
PIBHO HACTINBKY, HACKUIBKY BOHA 3B’s3aHAa MPABOM 1 MiANAAAE M IiF0 TUX NMPABOBUX HOPM,
sKi 00’ €KTHBHO 3aKpiruieHi y popMi 3aKOHY 1 BU3HAYAIOTh MpaBa, MIOBHOBAYKCHHS 1 TOJIOBHE —
000B’sI3KM SIK IEpKaBU B LIJIOMY, Tak i ii okpemux oprauis [1, c. 38—40].

IIpaBoTBOpYA MiANBHICTD SIK OJJHA 3 OCHOBHUX (DYHKIIIH OpraHiB myONi4HOI BIaaH 3 4acy
HaOyTTSI HE3aICXKHOCTI YKpaiHOIO TocTpo ToTpedyBaja KOMIUIEKCHOI HOPMAaTHBHOI
pernaMmeHTanii Ha piBHI 3akoHy. HeoaHopa3oBi HeBhalli CHpoOW NPHUHATTS 3aKOHY IPO
HOPMATHUBHO-TIPAaBOBI AaKTH, CIPOOM BPETYNIOBATH IMUTAHHS IUIAHYBaHHS IIPABOTBOPYO]
JSUTBHOCTI, 3a0e3MeYMTH HAJIeKHI MEXaHi3MH KOHTPOJIIO 32 BKa3aHOI JiSUTbHICTIO
Hapa)xalucsl Ha HEe3/IaTHICTh 3aKOHOJABIS cPOPMYBATH MOJITHYHO Y3TOJKEHY MO3HUIIO, 110
npu3Besia 10  (QyHIAMEHTAIbHUX TIPOraidH Yy cdepi 3aKOHOAABYOIO  PETrYITFOBaHHS
MIPaBOTBOPYOCTI.

IIpote 2021 poky HapogHMMH AemyTaTaMu OyB PO3pOOJICHUI MPOEKT 3akoHy YKpaiHu
«I[Ipo mpaBOTBOpUY MiSVIBHICTB», SIKHH JETaIbHO BPEryJIbOBYE TEPMIHOJNOTIYHY 0a3y i
MeXaHi3M MPUHHITTS HOPMATUBHO-TIPABOBUX aKTiB B YKpaiHi, YAM CYTTEBO 3MIHIO€ MiIXi] 10
MIPaBOTBOPYOCTI.

OCHOBHOIO IILTI0O IHOTO 3aKOHONPOEKTYy — HAJATOMUTH W YHOPMYBaTH THTAaHHS
HOPMOTIPOEKTHOT 1 TMPaBOTBOPYOi MisSUIBHOCTI. BiH NOKIMKaHWII BperymoBaTH MHTaHHS
PaBOTBOPYOI MISTIBHOCTI B YKpaiHi, 30KpeMa JisUIBHOCTI Ta PEryJIIOBaHHSA BiTHOCHH,
NOB’S3aHUX 13 11 IUTaHyBaHHAM, PO3POOKOI0, HPUHHATTSIM (BHIAHHSM), 3aCTOCYBaHHAM
HOPMATHBHO-TIPABOBHX AaKTIB Ta MPAaBOBHM MOHITOpUHroM. OpnHi€0 3 #0Oro KIOYOBUX
0c00IMBOCTEH € BU3HAUECHHS ITPaBIII iepapXii HOPMAaTHBHO-TIPAaBOBHX AKTIB.

VY 3B’43Ky 3 OUM JOIUIBHUM BHAAETHCS IOCITIDKEHHS IHMTaHb IPABOTBOPYOCTI Ta
HOPMOTBOPYOCTI B PO3Pi3i IIHOTO 3aKOHOMPOEKTY.

booynosa O. M., Xmuzosa O. B. Posyminusa npagomeopyocmi ma HOpMOMEOpUOCmi
6 Konmekcmi npoexmy 3axony Yxpainu «IIpo npasomeopuy OisnbHicmv»
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AHaji3 octraHHiX gocaimkeHb i myosikauiii. [IpaBoTBopua AisUTBHICTH SK TNpaBOBa
KaTeropis 3aiiMae IieHTpaNbHEe Miclle B HAyKOBUX JUCKYCIIX MUHYJIOro i choroaeHHs. Ilpari
BUJATHUX HaykoBLiB, Takux Ak C. M. MenpHuuyk, A. B. Munkesuu, b. B. [peiimies,
1. A. Kopauer, A. Hammn, A. C. [Turonkun, B. B. Crenansn, P. O. Xanduna Ta inmi,
cTBOpwIM (DyHIAMEHTalIbHE MIAIPYHTS y BHBYCHHI ii pi3HOMaHITHHX acmektiB. [Ipore,
HE3BAXKAIOYM Ha IIHPOKY PO3POONCHICTh Iliei TpaBOBOI KaTeropii, akTyaJdbHICTh ii
JIOCHIDKEHHSI HE BTPA4a€eThCsl Uepe3 3aKOHO/1aBui 3MiHM y PEryJIIOBaHHI IbOTO MUTaHHS.

Bukaax ocHoBHOro marepiaiay. B ocHOBi mpaBoTBOp9oi (hopMHM IPaBOBOI JisSUIBHOCTI
JISKUTH TOCTIMHHUN TMpOIeC OHOBJICHHS IPABOBHUX HOPM, SKHHM B ijeaii Mae BiAMOBiIaTH
Cy4JaCHOMY pIBHIO CYCHUIBHUX BIJIHOCHH, CHPHATH iX TPOTPECHBHOMY pO3BHTKY Ta
eekTUBHOMY 37ilicHeHHI0 ¢yHKIIN nepxaBu. EdexTuBHiCTh peanizamii ¢GyHkuii cydacHoi
JIEp)KaBU MPSMO 3aJIEKUTh BiJl TOrO, HACKIJIBKU YITKOIO 1 IMOBHOIO € CHUCTEMa COLIaJbHOTO
3aKOHOJIaBCTBA [2, . 78].

Y mpaBoBifi Haylli Ile HE CKJIAJIOCA MapaJurMajbHOTO PO3YMIHHS IBOT'O SBHIIA,
[ONPU Pi3HOMAHITHI KOHLENTYyalbHI Hiaxoau. BTiM Oynb-ska KoHUemNIis NOTpiOHA Bxke
TOMY, IIO € He TiIbKM (opmoro cucremaTHsalii Marepiany, ane i crpoboro iforo
3acBo€HHA [3, ¢. 13]. HaykoBIi BBaXXarOTh, IO MPAaBOTBOPYICTH K COIIaNbHE 1 FOpUIAIHE
SBUIIIE, HE OOMEXKYEThCS JIMINEC BHJIAHHIM HOPMATHBHUX akTiB. BoHO oxomuroe OibIn
IIMPOKE KOJIO MPOLIECiB: BUSABICHHS MOTPEe0 y MPaBOBOMY PEryIIOBAaHHI THX YM I1HIIUX
MPaBOCTBOPIOIOYUX CYCIUIBHHUX BiTHOCHH, HANIPSM 1 XapakTep peryatoBaHHS, MiATOTOBKA
HOpPMAaTHBHOTO akTa [4, c. 344].

Baprto 3BepHyTH yBary Ha Te, IO Taka IO3UINS MAaE€ CBOE MINIPYHTS SIKE KPHUETHCS Y
CyJacHHX KOHILEMI[SIX MpaBopo3yMiHHS. IIpaBoTBOpua opMa MpaBoBoOi AisUTBHOCTI JIEpKaBU
I0JI0 3IMCHEHHS CBOIX (YHKIIN MijgaHa Oe3mocepeIHbOMY BILTUBY 3 OOKY I[bOTO SIBHIIA.
JloMiHyBaHHS TMO3UTUBICTCHKOIO MiIXOAY CTBOPIOBAIO YMOBH IJIsI OTOTOKHEHHS TOHSTH
«IpaBoO» 1 «3aKoH». Y CcydacHIil Teopii mep>kaBW i MpaBa IIiJ BIUTMBOM AEP>KaBOTBOPUYUX
MpoIECiB  BiAOYIOCS PO3MIMPEHHS JDKEpen TMpaBa, IO TNPU3BEIO JI0 PO3MEXKYBaHHS
3a3HaYCHUX MOHATh. Tak BBAXKAETHCS, 1110 3aKOH — 1€ O/IHA 13 IHCTUTYIIIIHUX (HOpPM iICHYBaHHS
npaBa, sKa MOXE ICHYBaTH y BHIJISII PIBHOTO 1 CHpaBeIMBOrO MacmTaly CBOOOIH, IO
3HaXOJUTh CBOE BiMOOpaKeHHS y HEIHCTUTYIIMHHX (opMax (MpaBoBa IOKTPHHA, MPABOBI
MPUHIIUIIH, TTPABOBI BIAHOCUHHM TOIIO) [5, ¢. 354].

VY cucteMi HAyKOBHX JOCHIPKEHb, IPEIMETOM SKHX € MIPABOTBOPYICTh, BBAXKAETHCS, IO il
IiTb — PeryIoBaHHS CYCHUTBHMX BimHOCHH. i BapTo posrmsiaTH sk 3aci6 ympaimiHHS
CYCIIJIBCTBOM Y PI3HOMaHITHUX c(epax CyCHiIbHUX BIIHOCHH [6, c. 82]. Ase Ha mepriui
IUTaH BHCYBA€THCS BCE K TAKM 1i 3HAYEHHS SIK TEXHOJOTil 31 CTBOPEHHS HOPMAaTHBHO-
IPaBOBOTO akTa abo iHImOro oQililfHOro IOPUAMYHOTO IPKEpena, SKUH SK pe3yiabTar
MPaBOTBOPYOI MISTTBHOCTI 1 BHUCTYMAE y pOJi HEPEIyMOBH BIUTHUBY IIpaBa Ha CYyCIHUIBHI
BigHOCHHU [7, c. 131].

BincyTHicTh €IMHOTO 3aKOHOJABYOTO IMiAXOAY JO THTaHHS BHU3HAYCHHS BHJIIB
HOPMAaTHBHO-IIPABOBHX aKTiB, IX IOPHIMYHOI CHIIM Ta iepapXii, MUTaHHSI HaOpaHHsS YUHHOCTI,
Ii1, IPUMUHEHHS I HOPMATHBHO-TIPABOBHX aKTiB, MUTAHH ITOJOJIAHHS KOJIi31i Ta yCYHEHHSI
MPOTAIMH MiJl Yac 3aCTOCYBaHHSI HOPMATHBHO-IIPABOBHUX aKTiB MPU3BOIUTH JI0 CYIIEPEUINBOI
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MIPAKTHKK TPaBO3aCTOCYBaHHS 1, K HACTIJOK, JJO YUCIECHHHUX IOPYIICHbh MpaB Ta CBOOOJ
rpoMazsH. Lle 1 cTamo OCHOBHOK MPUUUHOK Ta MOCHIOM JO PO3POOKU 3aKOHOIPOEKTIB, AKi
PETyIIOI0Th IUTaHHS PaBOTBOPYOCTI Ta HOPMOTBOPHYOTO IIPOLIECY.

OnHiero 3 HAUOUIBIT 3HAYYIIUX MTPOOIEM MTPABOTBOPUYOCTI Y TEOpil MpaBa € BiTipBaHICTh,
a y JesSKUX BUNAIKaX ITHOPYBaHHA, Cy0’€KTa, IO MpUiMae HOPMAaTHBHO-TIPABOBUH aKT, Bix
pE3yNbTaTiB BIACHOI IPAaBOTBOPUOI AiSIBHOCTI.

Anpo06oBaHi POrPECUBHI NMPAKTHKH LI0/0 OIIHKHU IUTHBY IPOEKTY HOPMAaTHUBHO-TIPABOTO
aKTa Ha CYCIHiJIbHI BIIHOCHHM € YCTAJCHOH MPAKTUKOIO JUIS KpaiH wieHiB €BpomneichKoro
Corozy. Tak, 3okpema, y Uexii, Himeuuuni, ['pentii, Yropmwmni, Jlarsii, [Tompm, IIBerrii,
IcmaHii OIIHKK BIUIMBY HAJAFOTHCS JJI YCIX THITIB MPOEKTIB HOPMATUBHO-TIPABOBUX aKTIB.
[pu pomy (GopManbHUI MAXiA 10 OLIHKHM BIUIMBY NPOEKTY HOPMATHBHO-TIPABOBOTO aKTa
cy0’eKTaMH TPaBOTBOPUOi AisNIHOCTI B HalIiil KpaiHi, HeOaKaHHS BiMUIyKaTH HaHOUIBII
e(heKTUBHUH Ta JIEBUI BapiaHT BUPINICHHS MPOOJEMH Ha OCHOBI 00’ €KTHBHUX €MITIPHYHHUX
JAaHUX Ta HAyKOBUX JOCHIIDKEHb TPU3BOJUTH 1O HHU3BKOI SKOCTI 3aKOHOIABYOTO
peryIIoBaHHS.

JlocuTh CYTTEBOIO MPAKTHYHOK INPOOJIEMOI0 Ha ChOTOIHI € HEHaJeKHE 3aKOHOJaBYe
BPETYJIOBaHHS IHTaHHS OOJIKY Ta JepKaBHOI peecTpallii HOpMATHBHO-TIPABOBUX aKTiB,
CTBOPEHHSI aKTyaJIbHOTO (POHIY IIMX aKTiB 1 MIATPUMAHHS X Y KOHTPOJIBHOMY CTaHi, MUTaHHS
JOCTYIHOCTI, TJIACHOCTI Ta BiJKPUTOCTI IpaBoBOi iH(opMalii. BupimuTtu e MoXIHMBO,
30KpeMa, 4Yepe3 IMIJBUINCHHS # YTBEp/UKEHHS CTaTycy €AMHOTO Jep)KaBHOTO pEeeECTpy
HOPMATHUBHO-IIPABOBHX aKTiB.

Binxia Big paassHCBKOTO MPHHITAITY MOHOTIONIT HA MTPABOTBOPYY MisUTbHICTD, PO3IIUPEHHS
Kosa Ccy0’ekTiB, mo 3a KoHCTUTYyHi€l0 Ta 3akOHaMH YKpaiHHM YINOBHOB@KCHI NpHHMAaTH
HOPMaTHUBHO-TIPaBOBI akTH Ta MOTpeba IPOMajChKOro KOHTPOJIO 32 BKa3aHUM IIPOIIECOM
3YMOBJIIOE  HEOOXIJHICTh  KOHIICTITYQIBHOTO IEPEOCMUCIEHHS POJi  IPOMAISHCHKOTO
CYCIIJIbCTBA, HAYKOBOI Ta EKCIEPTHOI CIUILHOTH Yy Tporeci (GopMyBaHHS IyOJIigHOT
TIOJIITHKH.

Lli Ta iHmi npoGiemu oprasizamiifHO-IpaBoOBOTO 3a0e3MeUeHHS IPaBOTBOPYOI AisTBHOCTI
MPHU3BOJATE 10 TOPYIIEHHS TpaB Ta CBOOOJ JFOJWHH, HeeeKTHBHOI pPOOOTH CyO’€KTiB
MPaBOTBOPEHHS, HEOCKOHAJIOCTI CHCTEMH 3aKOHOIABCTBA TOIIIO.

3 omAay Ha Il iCHye HaraibHa moTpeda 3aKOHOJABYOTO BPETYIIOBAHHS MHUTAHHS
MPaBOTBOPYOI AisTFHOCTI B YKpaiHi [8].

Came Tomy 2021 poky mo Bepxosuoi Pagm Yxpainu OyB momaHuii 3akoHOIpoekT «IIpo
MPaBOTBOPYY IiSUTEHICTEY, SIKAH CIIPSIMOBAaHUN Ha BPETYIIOBAHHS BUIEBKA3aHUX CYCITLTBHUX
BiTHOCHH. 30KpeMa, IHM 3aKOHOIPOEKTOM BH3HAUEHI MOHATTS «IIPaBOTBOPUICTB» 1
«HOPMOTBOPYICTBY.

Sk yxke 3a3HayvaNM, y MPaBOBIH JiTepaTypi OUTBIIE yBard MPUAUTLIETHCS caMe TTOHSTTIO
«HOPMOTBOpYA TISUTHHICTEY. Y 3aKOHOMIPOEKTI i MOHATTS YITKO PO3MEKOBaHI, TOTAOYH J0
MPaBOTBOPYOCTi, KPiM HOPMOTBOPUOCTI, mie miaHyBaHHsS: «lIpaBoTBOpYa HisUIBHICTH — IIE
IiSUTBHICTB 3 TUTaHYBaHHS, PO3POOKH MPOEKTY HOPMATUBHO-TIPABOBOTO aKTa (HOro KOHIIETIIii)
Ta TPUAHATTS (BUAAHHSI) HOPMATHBHO-IPAaBOBOTO aKTa, METOI0 SKOI € IPaBOBE
BPETYJIIOBaHHS Ta/ab0 0XOpOHA CYCHUTBHHX BimHOCHHE» (4. 1 cT. 2) [8].
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Ha nymKy TeopeTHKiB, Ile He JMIIE HE BiJIIOBINAE yCTaJICHIA TEPMIHOJIOTIi, aje ¥
MIOPOJUKYE TPOOIEeMy BXKHMBaHHS TepPMiHA «IUIaHYBaHHS», SKUM aBTOPH YacTO 3aMiHIOIOTh
aHaJli3 MPaBO3aCTOCYBAaHHA, aHaJI3 peali3alii 3aKOHOJABCTBA, aHAJi3 MOJITHKH — L€ BCE
JIHACHO BKITUBI elleMeHTH (DYHKIIIOHYBaHHS CYCIUIBHOTO MEXaHi3My, POTE BOHU HE MOXKYTh
3aMIHIOBATHUCS TUIAHYBaHHSM HOPMOTBOPYOi AiSUTLHOCTI, SIKa HACIpaBAl € JIMIIE OJHUAM 3
eTalliB yCiX MepepaxoBaHUX BUJIIB aHANITHUHOI AiIBHOCTI [9].

Kpim Toro, 4. 2 cT. 2 BCTaHOBIIOE, IO <«IIPAaBOTBOpYA [iSUIBHICTE B YKpaiHi
pernamentyetbesi KoHctutynieto YkpaiHu, 1uM 3aKOHOM, IHIIMMH 3aKOHAMH YKpaiHU Ta
Mi13aKOHHIMH HOPMATUBHO-TIPABOBIMH aKTaMI», aje IUIAHYBaHHS HOPMOTBOPUOTO MPOIIECY,

AK TIPaBUJIO, PEryTIOEThCS MOKYMEHTaMH TIIONMITHKH — KOHILEMIISMH, CTPaTeriiMH,
IporpaMaMu JisUIbHOCTI, IUTAaHAMH... — sIKi HE €, IpUHAiMHI He NOBUHHI OyTH, NPaBOBUMHU
aktami [8].

TakuM 49WHOM, 3MiHA Ha3BH MHOPOMKYE NPOOIIEeMy HE CaMHUM 3aCTOCYBAaHHSM CJIOBa
«IPaBOTBOPYICTH», & HOTr0 PO3YMIHHSAM Yy ILOMY 3aKOHOIIPOEKTI Ta CIIBBIIHOUICHHSIM 3
MPEeIMETOM MPABOBOTO PETYIIOBaHHA. 3 OISy HA € OifbIl JOLIJIBHO 3MIHUTH Ha3By
3aKoHONpoekTy Ha «[Ipo HOpMOTBOpYy nisulbHICTH B YkpaiHi» abo «[Ipo HopmaTHBHO-
MpaBoBi akTh». Taka 3MiHa OUTBII BIAMOBiTaTHME TEKCTOBOMY HAIIOBHEHHIO HOPMATHBHO-
MIPaBOBOTO aKTa.

BucHoBku. OTxe, MOXHa 3pOOUTH BUCHOBOK, 110 HUHI B YKpaiHi BiICYyTHiil HOpMaTHUB-
HO-TIPaBOBUIl aKT BUINOI IOPUAWYHOI CHUJIHM, SKUH OM MIiABUIIMB SKICTb IPAaBOTBOPUOL
po0OTH, piBeHb MIATOTOBKH IPABOTBOPYOTO MPOIECY, YHI(QIKYBaB MOPAIOK NMPHHHSTTS
HOPMAaTHBHO-TIPABOBUX aKTiB, BCTAHOBUB OW €IVHI IMiJXOM IO BUJIB, CHCTEMH Ta iepapXii
HOPMAaTHBHO-TIPABOBUX AaKTiB, OKPECIHB OM OCOOIMBOCTI NMPaBOBOI IPUPOAM TOTO UM
IHIIOTO HOPMAaTHBHO-TIPAaBOBOTO aKTa, 30KpeMa CTpaTeriyHoro (IporpaMHOr0) aKra.
IMoganmpmux IUCKYCIH 1 JOCHTIDKEHb TMOTPEOYIOTh MHTAHHS 1€papxii NMpaBOBUX aKTiB,
YXBaJICHUMH OpPTraHAMH Ta IOCATOBHMH 0CO0aMHU B OpraHax MiCIIEBOTO CaMOBPSTYBaHHSI
micis aeneHTpaiizamii Biaau. Came ToMmy npueanyemock 1o nymku H. I1. Xapuenka mono
HEOOXiTHOCTI po3poOICHHS i yXBalleHHs 3aKOHY YKpaiHH, sIKuil OM UiTKO YIOPSIKOBYBAaB
0COOJIMBOCTI MPAaBOTBOPYOCTI B YKpaiHi B yMOBaxX ChOTOJCHHS Ta 3 ypaXyBaHHSM HOBITHIX
HAayKOBUX JOCTI/DKEHb, a TaKO0X CHCTEMaTH3allli YW Majoi KUIbKOCTI ITiI3aKOHHHX
HOPMAaTHBHO-IIPABOBUX aKTiB y Ll cepi [10].
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Bodunova O., Khmyzova O. Understanding law-making and Norm-making in the
Context of the Draft Law «On law-making Activities»

The article examines the concepts of law-making and rule-making in accordance with the
draft law of Ukraine «On Law-Making Activity». Attention is drawn to the fact that the law-
making form of legal activity occupies an important place among other forms of legal activity
and plays an important role in the implementation of state functions, gives them a normative
definition and forms a normative basis for their life activities.

It was noted that law-making activity, as one of the main functions of public authorities,
has been in dire need of complex regulatory regulation at the level of law since Ukraine
gained independence. Repeated unsuccessful attempts to adopt a law on normative legal acts,
attempts to regulate the issue of planning law-making activities, to ensure proper control
mechanisms for the specified activities, were exposed to the legislator's inability to form a
politically agreed position, which led to fundamental gaps in the field of legislative regulation
of law-making.

However, in 2021, people's deputies developed a draft law «On law-making activityy,
which regulates in detail the terminological base and the mechanism of adoption of normative
legal acts in Ukraine, which significantly changes the approach to law-making. The main
goal of this draft law is to establish and standardize the issue of normative and law-making
activities. It is designed to regulate issues of law-making activity in Ukraine, in particular,
activities and regulation of relations related to its planning, development, adoption
(issuance), application of normative legal acts and legal monitoring. One of its key features is
the definition of the rules of the hierarchy of normative legal acts.

1t is noted that in the legal literature more attention is paid to the concept of «normative
activityy. In the draft law, the concepts of law-making and rule-making are clearly
distinguished, adding to law-making, in addition to rule-making, «planningy»: «Law-making
activity is the activity of planning, developing a draft of a normative-legal act (its concept)
and adopting (issuing) a normative-legal act, the purpose of which there is legal regulation
and/or protection of social relations». In view of this, an own opinion on this issue was
expressed and the author's definition of law-making was formulated.

Keywords: law-making, rule-making, law-making activity, normative-legal act, rule-
making, draft law.
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BIIVIMB KOHUEMNIII €EBPONEMCBKOI'O
IMPABOBOI'O KOHCEHCYCY HA AJANTAIUIO
IMPABOBOI CUCTEMMU YKPAIHU 10 ITIPABA
€BPOIIENCBHKOT' O COIO3Y

Cmammio npuceéaueHo NUMaHHAM 6NAUEY KOHYenyii €8pOonelicbko20 Npago8oco
KOHCeHCYCy Ha npoyecu aoanmayii npagosoi cucmemu Yxpainu 0o npasa €sponeticbko2o
Coro3y. 3asnauerno, wo KoHyenyis €8poneicbko20 Npaso8o20 KOHCEHCYCY € 3acobom
inmezpayii npasoeoi cucmemu oepaicasu-kaHoudama 00 4uHHo2o npasosoco noas €C. 1
KOHYenyiss 3Haxooums C8itl nposié AK HA PieHi Npasosoi ideonoeii, max i Ha NPUKIAOHOMY
pisHi  npasozacmocysanns y OBLIbHOCMI Cy008UX opeanie. 3a 00noMo20i0 Kouyenyii
€BPONENCLKO20 NPABOBO2O KOHCEHCYCY CMAE OOCANCHUM CUHEPIeMUYHUL eheKm 83aEMHO20
npoHuxHeHHs npagosux cucmem €C ma deporcasu-kanoudama. 3a 1io2o 00nomoeow Yxpaiua
30TlCHIOE 61acHy adanmayito 00 3azanvHux eumoe €C ma 600HOuUAC BIOKpUSAE WIAX 00
NPOHUKHEHHSI HAYIOHANLHOI Npasoeoi Kyaibmypu Y CHIIbHUL €8PONEUCbKUll  NpOCMip.
Baoicnusicms niocomoexu HayionanbHol npasosoi cucmemu 00 ybo2o npoyecy obymMosieHa
OPUOUUHOIO NPUPOOOIO KOHCEHCYCY K THCIMPYMEHMY, WO MOMCe BUKOHY8AMU PI3HT YHKYIT V
cyoositl  opucnpyodenyii. €eponelicokuti KOHCEHCYC € NPUKIAOHUM NPABO3ACHMOCOEHUM
IHCMpYMEeHmoM, W0 6nauedc Ha piuenHs Hayionanvhoeo cyoy. Hazonoweno, wo
€8pPONENCLKULL  KOHCEHCYC — Ye 3a6epuieHd NPaKmuuna KOHYyenyis, sKa Hacamnepeo
suxopucmogyemoca €CIIJI i € max 36aHUM «ACUBUMY» NPABO3ACINOCOBHUM THCNPYMEHMOM
0713 0epakcag-unenis, 8 AKUx eona 3acmocogycmucs. Came ye 0036015€ 8 OKPEMUX BUNAOKAX
E€CIII supiwyeamu cnpagy 3 Ypaxy8aHHAM NOJONCEHb HAYIOHANILHO20 3AKOHOOA8CMEA.
€sponeticokuil KOHCEHCYC Hacamnepeo GUHAYAECMbCS HA DIGHAX HOPMAMUGHUX NPAGUL
(cucmemu 3aKOHO0ABCMEA), WO NIOAA2AE be3n0CepedHill iMnaeMeHmayii, ma pPieHi NPUHYUNIe
npagosoi cucmemu, ni0 AKUMU MAOMb HA YAl Mi 3a2albHi KOHYenyii, AKi 1exicams 8 OCHOBL
HAYiOHANbHUX NPABOGUX OOKMPUH. 3pO3ymino, wo adanmayis NAHYIOHUX CMaHoapmis,
PO3VMIHHSL NpoYyecy i Mexanizmie inmepnpemayii Noa0HCeHb €8PONELCLKO20 3AKOHOOABCMEA
Mamume SUpiUIATIbHE 3HAYEHHS OISl IX NPABUNILHO20 3ACMOCYB8ANHA HA HAYIOHATLHOMY DIiGHI
K Y cy008itll, max i 8 ynpasuiHCcoKitl 0isaibHOCmi. 3acmocy8ants HOPM HAYIOHATLHOZO NPAsa 8
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piwennax €CIIJI 0o3sonse nocurumu 3axonuicms piwenv €CILI, ocobaueo y cnpasax, 6
axux €CIIJI pozeopmae nocmynoge mpaxmyseants, 30iliCHIOE NePeKOHAHHS COPIH Y200u ma
pobumsv  cyodceHHs: OiNbuL NPUUHAMHUM, WO O00380JAE VHUKAMU 008IIbHO20 NPUUHAMMA
DilleHb.

Knrouosi cnosa: aoanmayis, €sponeticoxuii Corws, €CIII, inmepnpemayis, yuigixayis,
npasosuti KOHCEHCYC, NPUHYUNU NPABA.

Mera pgociimikeHHSI — II¢ KOMIUICKCHUH 3arallbHOTCOPETHYHUN aHami3 mpolieM
3MIMCHEHHs] BIUIMBY KOHIICIIIII €BPOINEHCHKOrO IPaBOBOTO KOHCEHCYCY Ha aJalTalliio
MPaBoOBOI CHCTEMH YKpaiHu Jo npaBa €Bporeiickkoro Coro3y B yMOBaxX €BpOIHTETparlii
Ykpainu.

AKTyalIbHicTh npo0jeMu. €Bpoliciicbka KOHBEHINS PO 3axXUCT IpaB JIIOAWHU Ta
OCHOBHHX CBO0OJ y NPaBOBHX CHCTeMax JaepkaB-wicHiB Pagum €Bpomu 3aiiMae ocoOmvBe
MICIle TIOPIBHSHO 3 TPAJAWIIMHAMH HOPMaMH MIKHApOJHOTO TpaBa Ta MIXHAPOTHUMH
noroBopamu [1]. IlaHiBHOIO NOKTPHHOIO CEPEl CyYaCHUX €BPOMEHCHKUX IPABHUKIB € ii
BU3HAUCHHS SK IHCTPYMEHTY €IHAHHS €BPOINCHCHKOTO MPABOMOPSIKY, 10 KOHCTHTYIIIHO
BH3HAHWH HA HAI[IOHAJTBHOMY PiBHI.

Oco0nrBa, HaJHAIIOHATBHA Ta 3araJlbHOEBpOICHChKa topuanyHa cuia KoHBeHIi Ta
noOynoBaHMX Ha Hiil pimeHs €Bpomeiicbkkoro cyny 3 mnpas moaunu (gami — €CILI)
BHU3Ha€ThCs BciMa kpainamu €C. 3po3ymino, mo KoxkHa KpaiHa €C Mae BiacTuBi i
OCOOJIMBOCTI JIOKTPUHAJIBHOTO PO3YMIHHS CHCTEMH OCHOBHHMX TIIpaB 1 CBOOOa sK
HaWBaXJMBIIIMX TyMaHICTHYHUX I[iHHOCTeW. [IpoTe Ha erami ajmanTaiii MpaBOBOI CHCTEMH
nepxaB-wieHiB €C BinOyBaeThCs X 30IMKECHHS 3 MAHYIOUUMH Y €BPONEHCHKOMY IIPABOBOMY
MPOCTOPI MPHUHIUIIAMH Ta HOPMATHUBHUMH BUMOTaMH.

Hespakaroun Ha BCi po301KHOCTI, a 1HO/II HABITh KOHTPACTH IPABOBUX CHUCTEM JICPIKaB
€C, icHye Te, mo 00’emHye BCi Il KpaiHW. Unerses mpo (eHOMEH iHTepHalioHai3aIi
OCHOBHHX IIpaB 1 cBOOOJ] HA OCHOBI TaKOro MPUHIUITY: BCI HAIlil CIPUIHAIM ifiealy mpasa,
SKi, HaBiTh He OyAy4M HE3MIHHHMH, € CYKYITHICTIO iZieH Ta ysABJEHb, 1[0 CTOSITh HAJ BOJEIO
3aKOHOJIABIIIB. Y Cy4acHii €Bpori Taki «00’€IHYOYi» TPABOBI €JIEMEHTH BiJOMI il HA3BOIO
«KOHIIETIIiSI €BPOIECHCHKOTO (IIPaBOBOrO) KOHCEHCycy». OTke, Ha piBHI €BpoOmeHCHKOTO
Coro3y eBpormelichka CUCTeMa 3axHCTy IpaB JIIOJUHH, 3acHOBaHa Ha Il KonBeHiii,
IepeTBOpuiIacs Ha CTPYKTypHuil Oiok mpaBa €C, mo mocimae y #oro iepapxii HaiiBuiue
Micrie. 3ayBakKuMo, IO BIUTMB Ha MPaBOBY JMIWCHICTh KOHIICTIIi €BPONIEHCHKOTO (TIPaBOBOTO)
KOHCEHCYCY IPOCTEKYEThCS 1 Ha €Talll aJanTallii IpaBoBOI CHCTEMH Aep)KaBU-KaHOAWIATA y
wieHu €sponeiicskoro Corosy.

AHaJii3 oCTaHHIX JociiKeHb i myOaikanii. BaxknuBuM e1eMEeHTOM TaKoro MeXaHi3mMy
BUCTYyIa€e iHCTpyMeHTapii mpeneneHtHoi mpaktukun €CILI. Cepen cydacHHX HayKOBIIiB-
NPaBHUKIB THTAHHSIMH JOCIIIDKCHHS TEOPSTHYHUX Ta MPaBO3aCTOCOBHHX IPOOIEM, IO
CTOCYIOTbCS TEHJCHIIIH 3acCTOCYBaHHS HOPM HaIlloHaJbHOro mpaBa B pimeHHax C€CILIL,
3aiiManucs Taki Bimomi JocminHuky, sk: B. Barpac [2], O. Heprorin [3], H. Mapuenko [4],
I. Hazapos [5], T. [TaBmtokoBens [6], I1. ITymxkap [7], C. Conotkuii [8], JI. Tymanosa [9].
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CydacHuil cTaH JOCHIKCHHA y I cdepl Big3HAYAETHCS HAKOMWYCHHSM 3HAYHOTO
HAYKOBOTO MaTepiany, CTBOPEHHSIM TEOPETUYHUX KOHICMINI MPAKTHYHOTO 3aCTOCYBaHHS
KOHIIEMIii €BPONEeHChKOro (IPaBOBOT0) KOHCEHCYCY.

BuxkJian ocuoBHoro matepiany. [IpoBigHe Miclie y Tiporieci aganTaiii mpaBoBOi CUCTEMH
VYxpaiau 10 npaBa €Bporneiicbkoro Coro3y Binirpatots pimenass €CCILUI. [TuranHs npo ponb
pimens €CILJI y HamioHanbpHIM NpaBoBill cucTeMi NPOAOBXYE 3aIUIIATUCS OIHUM 13
HalfakTyanbHimux. Patugikanis BepxosHoro Pagoro Ykpainu €Bponeiicbkoi KOHBEHIIT Ipo
3aXMCT IpaB JIIOJUHU 1 OCHOBOMOJIOKHUX cBoOox (Pum, 1950), sika BinOynaca y BepecHi
1997 poky, 11e i ChOTOIHI 3yMOBJIIOE TOIIYKH ONTHMAIBHUX MOJeNeH MoOyI0BH MPaBOBOi
cUCTeMH, sika Oyna O CIpOMOXKHA 3a0e3IeYWTH peajbHe, a He LIF030pHE TapaHTyBaHHS
JIEpKaBOIO MpaB i cBOOO JFOAUHH, Tpo ski iaeTses y KonBenii [8]. OcobauBo akTyaabHUM
1Ie TTUTaHHS BUTJISa€ Y KOHTEKCTI Toro, 1o 28 mortoro 2022 poky Ykpaina odiuiiiHo mogana
3asgBKy Ha BCTYIl O €BPOCOIO3Y 3a CIEUIAFHOI CHPOLICHOI Mporexyporo. [lomoskeHHs
posminy II Koncrutynii Ykpaiau «IIpaBa, cBoOomu Ta 000B’S3KH JIFOJUHHU 1 TPOMATHHHA)
TEKCTyaJIbHO 0arato y 4oMy IOBTOPIOIOTH (opmymoBaHHs KOHBEHIT Mpo 3aXUCT MpaB
JIOJMHA Ta OCHOBOMONOXHUX cBoOOA [10]. BiamoBigno, mpaktuka €CIUI, mo 3abe3neuye
3aXUCT KOHBEHIIINHKUX TIpaB i CBOOOJ, MOKe OyTH MPHUKIAIOM MPSMOTO 3aCTOCYBaHHS HOPM
Konsenii. Tak camo 1 miaxoau 10 TIyMadeHHs craTeid KOHBEHIIT Ipo 3aX¥CT MpaB JIFOIUHU
i1 OCHOBOMOJIOXKHHUX cBO0OJ, K 3acTocoBye €CIIJI, MOXyTh CIyryBaTH Opi€HTHUpaMH IS
HAI[IOHAIBHOT CYI0BOI MPAKTHUKH.

VYxpaina npueananacs 1m0 KoHBEHINT mpo 3axHCT MpaB JIOAWHA W OCHOBOIOJOXHHX
cBoOox 17 mumas 1997 poky, npuitassim 3akoH Ykpaian «[lpo parugikamiro KonseHmii mpo
3aXUCT MpaB JIOAMHU Ta OCHOBOIMOJIOKHUX cB0oOoa 1950 poky, Ilepimmoro mpotokony Ta
npotokomiB Ne 2, 4, 7 ta 11 mo KouBenuii». Big 17 aumnas 1997 poky parudikoBaHO
KoHBeH11it0 Ta, BIAMOBIAHO, JIETalli30BaHO 3acTOCYBaHHS 11 mos0xkeHb [11]. 2006 poky Takox
Oyll0 TPUIHATO BAXIWBUA HOPMATHBHO-TIPABOBHH aKT, INO BIiAKPHBAB MOXKIMBOCTI
IPaKTUYHOTO BHMKOHAHHS Ha TepuTopii YKpaiHu pimens, BuHeceHux €CIIJI, — 3akony
VYxpainu «IIpo BUKOHAHHS pillIeHb Ta 3aCTOCYBAaHHS MPAKTHUKH €BPOIEHCHKOro Cyay 3 MpaB
mroauHm» Bix 23 mororo 2006 poky [12].

OpHi€r0 3 BOXINBAX OCOOIHMBOCTEH YHi(piKOBAaHMX €BPOIMECHCHKUX CTaHOApTIB y cdepi
CYIOYMHCTBA € iX MiHIMaJbHO TapaHTOBAaHUM O0OCST, TOOTO BHYTPIIIHBOAEP)KABHE IPABO
Kkpainu-usieHa €C crpoMoKHE MOCUIIIOBATH Ta JOJATKOBO 3a0e3redyBaTH MpaBa i cBOOOIH
oci0, 3alliKaBIeHUX y peaiizallii CyJaaMy 3arajibHOI IOPUCIUKINI CBOET OCHOBOITOJIOXKHOT
¢dyHKil npaBocyus. Cepen MKHApOJHUX CTaHIAPTIB TISUIBHOCTI CYAIB OCOOJUBE MicCIe
3aiMarOTh CTAHTAPTH JOCTYIHOCTI CYJIOYMHCTBA, HOTO OMEPATHBHOCTI Ta CBOEYACHOCTI.
BiamoBigHO 10 TONMOXKEHb 1€l CHCTEMH JOCTYIHICTh SK CTaHAApT MisSUIBHOCTI Cyny
nepenbadae HOro BIIKPHUTY MiSUIBHICTh, MOXJIHMBICT OyTH MPHUCYTHIMA Ha CYIOBUX
3aciaHHAX, 3PYYHICTh BHKOPHCTAHHS CaMOTO MPUMIIIEHHS CyIy, MPaBO OpaTH y4acTb Y
CyJIOBHX 3aCiJITaHHSAX, HE3BOKAIOUM Ha HAsBHI B 0coOM (Pi3nuHi Baju, moBara 10 ocoou 3 00Ky
MPAIIBHUKIB Cyly, CIPaBEeIUTMBHHA PO3MIp CymoBUX 300piB. OmepaTHBHICTh 1 CBOE€YACHICTh
BioOpaka€ JOTPUMAHHS CTPOKIB BUYMHEHHS NPOLECYAIFHUX il CyJOM, MTOYHHAIOYH 3
MOMEHTY BiJJKPHUTTS MPOBAHKECHHS y CIpPaBi O MOMEHTY BPYYEHHS CTOPOHI KOl PilICHHS.
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CrpaBa MOBHHHA OYTH PO3IIIAHYTa B HAHKOPOTIII CTPOKH i HE IEPEBUIIYBATH BCTAHOBIICHUN
3aKOHOJIABLIEM CTPOK PO3IJISILy ciipaBH [3]. 3araibHUMH MpUHLUNIAME €BPONEHChKOT XapTii
Ipo cTaTyc cynAiB, mpuifHsTOl mij erimoro Pamu €sponu 1998 p., 3a3HadeHO, 110 KOXKHOTO
CYIIl CTOCYFOThCS BUMOTH HE3aJISKHOCTI, HEYIEePEIHKEHOCTI Ta KOMIIETEHTHOCTI (OCKUIBKH
HE MOXE HTHCA TPO HE3aICKHICTh CYyJUIl, SKAH HE BOJOJIE JOCTATHIMA 3HAHHSIMH Ta
JIOCB1IOM 1100 TipeameTa cropy) [13].

CynoBe pilleHHs1 TOBUHHE 0a3yBaTHCS Ha 3acajlaXx BEPXOBEHCTBA IpaBa, OyTH 3aKOHHUM
Ta oO0rpyHroBanuM. L{i Bumoru, 6e3nepevHo, € 000B’A3KOBUMH, 1 caMe 3a iX HEeJOTpUMaHHS
4acTo JOPIKAITh CYAASIM. 3BUYAHHO, IIe € CEpHO3HOI0 MPOOJIEMOI0, sIKa ToTpedye OKpeMol
muckycii. [Ipo cam mporiec 3acTOCyBaHHS HOPM ITIpaBa Ha HAIIOHAJTHLHOMY PIBHI HIEThCS y
IPOLIECYyaIbHUX HOPMATHBHO-TIPAaBOBUX aKTax 1 3aKOHOJABCTBI mpo cynoycrpid. Tak,
BIZIMOBiAHO 10 yacTuH 5 1a 6 crarti 13 3akony Ykpainu «[Ipo cynoyctpiii i cratyc cynmi»
Bix 02.06.2016 BcTaHOBJICHO, IO BHCHOBKH OO 3aCTOCYBaHHsS HOPM IIpaBa, BUKIAJEHI y
nocranoBax BepxoBHoro Cyny, € 000B’I3KOBUMH JIJIS BCiX CyO’€KTIB BJIAJHUX TIOBHOBaKEHD,
SKi 3aCTOCOBYIOTh Y CBOIH IiSUIBHOCTI HOPMAaTHBHO-IIPABOBUI aKT, I[0 MICTUThH BiNOBiAHY
HOpMY IIpaBa, Ta BPaXOBYIOTHCS IHIIMMHU CyJaMH MiJ 4ac 3aCTOCYBAaHHS TaKHMX HOPM IIpaBa.
Cyn Mae TipaBo BIJICTYITUTH BiJl PABOBOI MO3HIIIT, BHKIIaaeHOT BepxoBaum CynoM, TUTBKH 3
OIHOYACHMM HaBEICHHAM BigmoBimHuX MoTHBIB [14]. 3po3ymino, mo momiOHMA miaxim sK
NPUHIMIIOBUH MOKe OYTH IEepEeHEeCeHO 1 Ha MOXJIMBOCTI OIHKM MOXIIHUBOCTEH Ta
e(heKTUBHOCTI 3aCTOCYBaHHs HOPM HalllOHAJIBHOTO Ipasa B pimeHHsax €CITL

3 mo3miiid Teopii mpaBa caMe 3aBISKH INPABO3aCTOCOBHIHM MisITBHOCTI, KOJH B IPOIEC
peaitizaiii HOpM TpaBa BTPYYarOThCS JIEP>KaBHI OpraHM 1 MOCajoBi 0COOM, CTa€ MOKIUBUM
BUHHKHEHHS Ta peaizallisi cy0’eKTUBHHUX IpaB i IOPUANYHUX OOOB’S3KiB Cy0’€KTiB Ipasa.
IIpu npoMy mel mporec 3acTOCYBaHHS 3HOBY K TaKd HEOOXITHO PO3IILIATH Mifi KyTOM
Bukopuctanis Cyzaom (€CIIJI) nOKTpUHH €BpPONENUCHKOT0 KOHCEHCYCy. €BponeichKuii
KOHCEHCYC HacaMmIlepell BH3HAYAETHCS HA PIBHAX HOPMATHBHHX NpaBHI (CHCTEMHU
3aKOHOJABCTBA), IO MiJUIArae Oe3rnocepeqHii iMIUIeMeHTanii Ta piBHI MPUHIMIIB MIPABOBOI
CHUCTEMH, MiJ SIKAMH MAalOTh Ha YyBa3i Ti 3arajbHi KOHIEMIIi, $Ki JieXarb B OCHOBI
HaIlIOHAJTBHUX TPaBOBUX MOKTpHH [15]. 3po3ymino, mo ajganraimis MaHYIOUHUX CTaHIAPTIB,
PO3YMIHHS MpOIECy 1 MEXaHI3MIB iHTEepIpeTallil MOJIOKEHb €BPONEHCHKOTO 3aKOHOIABCTBA
MaTHME BHpIlIaJbHE 3HAYEHHS JJIS iX MPaBHIBHOTO 3aCTOCYBAHHS HA HAIlIOHAIBHOMY PiBHI
SK y CYIOBIiH, TaK 1 B yIPaBIiHCBHKIH IiSUIBHOCTI.

€BpOmNeHChKIIT KOHCEHCYC — I 3aBeplleHa IpakTHYHAa KOHICMINsI, sKa HacaMIepen
BukopuctoByeTsest €CILI 1 € Tak 3BaHUM «KUBUM» IIPABO3aCTOCOBHUM iHCTPYMEHTOM IS
JIep)KaB-wICHIB, B IKHX BOHA 3aCTOCOBY€EThCs. Came 1ie 103BoJIsie B okpeMux Bumaakax €CITJT
BUpILIyBaTH CIPaBy 3 ypaxyBaHHSIM ITOJIOKEHb HAI[IOHAIFHOTO 3aKOHOAABCTBRA.

HeoOxigno 3azmaunth, mo €CIIJI Moxe nocsraThm Maibke OTHOCTaWHOCTI Ha piBHI
HOPMATUBHO BH3Ha4YeHWX mpaBwi. Y cmpasi «Onanm Tekeni mporu Typewumnu» €CILI
MIOCTaHOBHB, 1[0 TYPEIbKE 3aKOHOIABCTBO, 3a00POHSIOUN OAPYKEHUM XKiHKaM 30epiratu cBoi
JIiBOYI MPi3BUIIA, OYyII0 OCTaHHIM MOMIOHUM 3aKOHOM y €Bpori. AGo y cripaBi «basTsH mpoTH
Bipmenii» Cyx mOCTaHOBHB, IO y MOMEHT BTPYYaHHS JIMIIE YOTHPU JACPKABH HE
3a0e3MeYITN albTePHATUBHY BIHCEKOBY CITyOy Ha IiJCTaBi BIIMOBH i3 MIpKyBaHb COBICTI.
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i cripaBu, KpiM TOTO, € PIKICHUM TPUKIIAIOM, Y IKOMY €BpOIEHChKUI KOHCEHCYC O3HAYa€e
Maiike OTHOCTAalHICTb 1 MICTUTh MpaBuiIa, a He IpuHIUNH [15].

YTpomoBk OCTaHHBOTO NECATUINITTS cOopMyBasacs 4iTka Ta CTiiika TeHJIeHLis y €Bpomi
JI0 BimXoAy Bin ¢opMalbHUX pillleHb 1 By3bKOI iHTepmpeTamii 3akoHy. Bimomo, 110
3aCTOCYBaHHS HOPM IIpaBa Ma€ 3IiHCHIOBATHCS y CYBOPIM BIIIOBIIHOCTI O TIEBHUX BHUMOT.
Lli BUMOTH JEKOJH 11Ie HA3WBAIOTh MIPUHIUIIAMHU (TIPaBUIIaMHU), 11€0JIOTIEI0 IPaBO3aCTOCOBHOT
nmisuieHOCTI. [lim BHMOramMm g0 TpPaBWIIBHOIO 3aCTOCYBaHHS HOPM IIpaBa PO3YMIIOTh
CYKYIIHICTb i7IeH, IOTJIS/IIB HA T€, K MOBHHHI 3aCTOCOBYBATUCS HOPMU TIpaBa.

PiBeHb KOHCEHCYCY OOYMOBJIIOBaTHME 3HAUCHHS KOHCEHCYCY B apryMeHTaIlli pillleHb
€CII. Sxmo Mae miciie KOHCEHCYC Ha PiBHI IpaBWII, JepKaBa-BiloBinad 3abe3rneuyBaTiMe
JIOCUTh TICPEKOHJIMBE BUIIPABIAHHS IUIS BIIXWICHHS BiJ I[OTO KOHCEHCYCY. binmble Toro,
sk €CILJI Bupimrye 3amepednTH Takuil KOHCEHCYC, BiH MOBHHEH YIiTKO i IEPEKOHJIUBO
TIOSICHUTH, SIKI PUYHMHU TAKOTO PIlICHHS. SIKIIO KOHCEHCYCY Ha PiBHI MPaBHII JOCATHYTO, TO
1€ € YITKUM CUTHAJIOM, III0 CTOPOHHU MPOTHCTOSHHS MOTOKYIOTHCS Ha OCOOIMBHHA MMiIXia 10
cripHOro muTanHs. Lle cBiM4nTh, 0 AOCSTHEHHS MPAaBOBOrO KOHCEHCYCY Ha PiBHI HpPaBHUI €
MOPIBHSIHO HEYACTHM Yy 3B’SI3Ky 3 THM, IIO IOPUIAWYHY CIIPABY MOXHA PO3TIIAAATH PI3HUMU
crocobamu.

SIkmo mpaBoBUiT KOHCEHCYC Ha PiBHI MpaBmil gocsarHyto, To €CIJI posrisnaTume fioro
SIK TOCUTh MEPEKOHIMBUH, SKIIO HE BUPIIIATBHUN apryMeHT y MPOIECi BUPIIICHHS CIIPaBH.
Lle MeHiIe NposBIAETbCS y pa3i KOHCEHCYCy Ha piBHI HpuHUMIIB. BogHouac Ha piBHI
npuHiunie €CIIJI BHKOPHCTOBYE KOHCEHCYC, PO3YMIIOYH HOTO SIK OAHOCTAHHICTB, VIS
pO3’SICHEHHSI 3HAUEHHS HEYITKUX TEePMIiHiB, 3akpimiennx y Konsenmii. ¥V cmpai «CeaMoHi
npotu Opanuii» €CIIJI BukopucTaB KOHCEHCyC, 1100 PO3’SICHUTH 3HAYCHHS CTaTTi 3
Kongenuii mumsixom nopiBHsaHHA ii 3 Konsenitiero OOH npoTu TOpTyp Ta iHIIOT 3KOPCTOKOCTI,
HEJTFOJICKKOTO a00 TaKOTo, 110 MPUHIKYE T1THICTh, TOBOKEHHS YU MOKapaHHs [15].

IIpoxemMoHCTpyeEMO 3a3HAaYCHE Ha MPHUKIAI OKPEMHUX CIIpaB, PIICHHS Yy SKUX OyIIo
BuHeceHo €CIIJI yepe3 omiHKY Ta TIyMadeHHs HAI[lOHAJIHHOI'O 3aKOHOAABCTBA. Tak, A
TOrO MO0 BIEBHUTHUCH y peneBaHTHOCTI pimterHs €CIIJI, HeoOXiTHO TaKoX 3Ba)kaTH Ha
HalliOHaJbHE 3aKOHOJABCTBO, sKe Opajocs J0 yBard IijJ 4ac BUPINICHHS IIi€l crnpaBw
cymoMm. JSIKmo, HampuwKiaA, 3aKOHONABCTBO YKpaiHM IHAaKIIEe perJaMeHTye IMeBHi
MPABOBIAHOCHHM, HI’K 3aKOHOJABCTBO Ti€l Aep:KaBH, LIOJ0 KO MOCTAHOBICHO PillIEHHS,
MOTPIOHO OIIHIOBATH, YM HE MOXE TaKa BiIMIHHICTh MAaTH CYTT€BE 3HAYCHHS Ta YU HE
MO€E BOHA B MEPCIEKTHBI MPU3BECTH A0 (OPMYBaHHS 1HIIOTO IMiIXOAY JO BHPIINICHHS
miei cmpaBu cygoM (OOHUM 3 TaKWX MNPHUKIANIB €, 30KpeMa, IHTAHHA pPETyITIOBaHHS
CIIPOIICHUX 1 CKOPOYCHHUX MPOILENYyp PO3TIISY KpUMiHAIBLHUX MPOBAKEHb HA MiJICTaBi
yroj Biamosigao jo ria. 35 KIIK Ykpaian) [7].

om0 «3aKOHHOCTI» apemTy YH B3SITTS i BapTy Ta JOTPUMAaHHSI <IIPOIEIYpH,
BCTaHOBIICHOT 3akoHOMY, €CILJI 3ayBaxkye, Mo MOAIOHI MUTAHHS MiJISATAIOTH 3’ SICYBAaHHIO Y
MeXKax HaI[lOHAJIBHOTO 3akoHoJaBcTBa. CTaTTd 5 BCTAaHOBIIOE OOOB’S30K JEpIKaBH
3a0e3neyyBaTH JOTPUMAHHS MaTepialbHO-TIPABOBUX 1 MPOIECYaJIbHUX HOPM HAIliOHAJIBHOTO
3aKOHOJABCTBA, BOJHOYAC BUMATAOYM BiIIOBITHOCTI MIOAO 3aXWCTY JIIOAWHU Bill CBaBLILIA
(pimennst y copaBi «AMyp mpotu Ppanmii» (Amuur v. France) [16], pimeHHs y cmpasi
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«Moopern mnporu Himeuunnu» (Mooren v. Germany) [17] um pimeHHS y crHpasi
«bapanoscekuii ipotu [Mosemi» (Baranowski v. Poland). B ocranusomy €CILT Bka3as, 1110,
KOJIM WIeThcsl PO 1030aBIeHHs CBOOON, HaJI3BUYAHO BaXIIMBOIO YMOBOIO € 3a0€3IeUeHHs
3arajJbHOTO MPHHLUITY IOpUANIHOI BI3HadeHOCTI. OTKe, HEOIMiHHA BUMOTa IOJISTaE B TOMY,
o0 YMOBH, 3a SKHX 3IIHCHIOETHCS TO30aBJICHHS CBOOOIHM, OynaM 4iTKO cOpMylibOBaHiI B
HalllOHAJbHOMY 3aKOHI Ta 3aCTOCYBAaHHS CaMOr0O IIbOTO 3aKOHY Oyso mependadyBaHUM
HACTUTbKM, 1100 BiH BIAMOBiNAB CTAaHAAPTY «3aKOHHOCTI», BCTaHOBICHOMY KOHBEHILI€R0.
BinnoBigHo [0 IBbOro CTaHIAPTY BCl 3aKOHU NMOBUHHI OyTU C(OPMYIBOBaHI HACTUIBKU YiTKO,
o0 3a0e3MeUNTH TPOMAJSTHHHY MOJIIMBICTH — Y pa3i MOTpeOr 3a JOMOMOTO0 OJEpKaHHSI
BIJINIOBITHOT KOHCYJIbTAIlli — MEepeadadyiuTH JOCTATHhOIO B KOHKPETHHUX OOCTaBHHAX MipOIO
HACNIKU, 10 SKUX Moke mpusBectd s Ais [18]. Omxke, TaymadeHHs HAI[iOHAJIBHOTO
3aKOHOMABCTBA M yac BuHeceHHs pimeHs €CILI mono YkpaiHu HOBUHHO CIYTYBaTH TaKUM
IUISIM: TIPaBUJIBHO, TOYHO Ta OJHAKOBO PO3YMITH 1 3aCTOCOBYBAaTH 3aKOHOJABYI HOPMH
HaI[lOHAJIPHOTO TMpaBa KpaiHU-BINIOBiJadya y CIHOpaBi; BHSBIATH iX CYTHICTB, SKYy
HaI[lOHAJIBHUN 3aKOHOAABEIb 3aKJaB y CJIOBECHE 1X (OPMYINIOBAHHS, MPOTHIISATH CIpodam
BIJIMTH BiA TOYHOTO CMHUCIY IPAaBOBUX HOPM, NPOTHCTABIATH Mifi PI3HUMU HPUBOJAMU
«OYKBaIBHHI 1 «IIHCHUI» CeHC, OYKBY 1 IyX 3aKOHY, HOT0 3MICT 1 30BHINTHIO (hOpMY, IO €
cKpuTolo (HOpMOI0 3MIHHM 3aKOHY. Tak caMO MOXEMO CTBEpIKYBaTH, IO TIyMadCHHS
HAI[IOHAJIBPHOTO 3aKOHOAABCTBa Tia yac BuHeceHHs pimeHb C€CIUJI mono YkpaiHu He Mmae
Oynb-sIKUX BIIMIHHOCTEH Bif MOAIOHOTO HpOLECY y X0l po3MILAy CIpas, A€ BiANOBiAayaMu
BHCTYIIAIOTh 1HII JepKaBH, TOOTO HOCHTh SBHO «HEIUCKPHMIHAIIHHHUIY XapakTep IIOJIO0
HaI[IOHAJIBHOTO 3aKOHO/IaBCTBA, HABITh 32 YMOB ICHYBaHHS Y HOMY IIEBHHUX «IPOOITIBY.

Cami cyani €CIII 3a3Havany, 1m0 €BPOMEWCHKUNA KOHCEHCYC OYB pO3TOpHYTUH, 1100
BUKOHYBAaTH I€BHY (YHKIII0O B apryMeHTanii cyay. barato cymmiB 3ayBaxyBajid, IO
€BPOTICHCHKUI KOHCEHCYC — IHCTPYMEHT, skuii OyB mpuramanHoo pucoto i €CIUI sk
perioHalbHOTO cyy, i €Bporericbkoi KOHBEHIIIT 3 TpaB JIIOMHH SK PETiOHAILHOTO JOTOBOPY
3 IIPaB JIIOIUHH.

HaiiBaxxnsima ines KonseHii Ta kpaiH, siki ii mpuitHsUIN, — JOCSTTH 3araJlbHOTO PiBHS 1
PIBHO BUCOKHX CTaHJApTIiB ITOBArd J0 MpaB JIOJWHHU y BCiX KpaiHax. HeoOxiaHiCTh OTPiOHO
Oauntu y cmpobi Cymy i mimi Cyay AOCSITTH TakMX CaMUX CTaHAApTiB 3aCTOCYBaHHS
KonBenmii y Bcix kpainax-uneHax [15]. Omxke, eBpomneicbkuii koHceHCyc no3Boisie €CILT
BUKOPHCTOBYBATHU 3arajibHi miaxomau B inTeprnpertarii KonseHiii. Bukopuctanas AOKTpUHU
€BPONEHCHKOT0 KOHCEHCYCY Ja€ 3MOTY BHIUTUTH Taki (PYHKIT €BPONEHCHKOrO MPaBOBOTO
KOHCeHCycy: nocmiutu 3akoHHICTh €CILJI, ocobmmBo y cnpaBax, y skux €CILI posroprae
MIOCTYIIOBE TpPAaKTYBaHHS; IIEPEKOHATH CTOPOHM YTOAW Ta 3pPOOUTH CYMKEHHS OiIbII
NPUHHATHAM; YHUKaTH JOBUIBHOIO TPUHHATTA pilIeHb (TOOTO KOJHM CyIJi HaB’s3amd ix
MEPCOHANBHI MOpANBHI TIEPEeKOHAHHS CTOPOHAM YTOIH); BH3HAYATH OOCST MEXi OLIHKH;
nmormoMarati Cyny y BUpiOIeHHI HOBHX nHTaHb iHTeprperarii (KonBenmii) abo muTaHb
OKpEeMOi BaXKJIMBOCTI 4M cynepedHocTi [15].

Jesiki 3 mux QyHKIIH MOXyTh nepeTuHaTHcs. BiachHe, ifes eBporeiicbkoro KOHCEHCYCY
MICBHAM YUHOM JOTIOMOXKE Y CYIOBOMY INpELeAeHTHOMY IpaBi. [lepmia ixes, ska MpUXOIUTh
OyIb-KOMy Ha JyMKY, € iJied JeTiTHMHOCTI. SIKIO € KOHCEHCYC, TO PIlICHHS YU BEPIUKT €
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3aKOHHHM, OCKUTBKM KOKeH 3romeH. OmiHKa €BpOIEHCHKOTO KOHCEHCYCY € BaKIHMBHM
METOIOM TMOLIYKY CIIPABEJIMBOCTI Ta JOCSTHEHHS 3aKOHHOCTI Uil HMEBHOTO pE3ynbTaTy
crpaBH. €BpONeNHChKUNH KOHCEHCYC poOUTh pimeHHs Cyay OUIbII MEPEeKOHIMBUM Ul YCIX
BHUTOJIOHAOyBayiB. SIKIIO HOro iHTEpHpeTyBaTH TaK, K Iie Oyno O iHTepmperoBaHo B 50-x
pokax [19], e OyB 6u MepTBHUii iHCTpyMeHT. OTxke, 11e KoHBeHIIiss MycUTh OYTH aaliTOBaHa,
MUTaHH JIUIIE B TOMY, K caMe. MU He MOXEMO NpUIMaTH pillleHHS 3 HOBITPS — TYT MaeMO
nutaHHs monxo JjeritumHocTi. €CIIJI Mae 3HAWTH MEPEeKOHIMBI apryMEHTH, OCKUIBKU
iHHOCTI 3MiHWIMCA. OmHa 13 (QYHKIIH 3aKOHHOCTI — MEPEKOHATH IMOCTPa)XKIally CTOPOHY
BUKOHYBATH Ta TOTPUMYBaTHCSA piteHs Cyny.

€BpOIEHChKAN KOHCEHCYC «JIOTIOMIT y3aKOHHTH TPHUCYA MDKHApPOIHOTO  CYAy».
BaxnuBoro (yHKIIEI0 €BPONEHCHKOTO KOHCEHCYCY € HEOOXiAHICTh NMEpPEeKOHATH CTOPOHU
npouecy npuiHATH pimeHHs (Bupok) Cyay. Ilpuitaarts pimenns €CILI O6yno KiIr04oBOO
NPUYIUHOIO UISI PO3TOPTAaHHS €BPOIEHCHKOro KOoHceHcycy. Cyn € IOCHTh O0OepexHHM 1
CTypOOBaHNM TPUIHATTSIM CTOPOHAMH pimieHHS y cmpasi. Omke, skmo Cyn «BHUILIHBAE y
HE3BiaHi BOAW», HMOMY HAATO BAXJIMBO OIVITHYTH PO3BUTOK CYCIUIBCTBA Ta CTABJICHHS
KpaiHU-wIeHa 10 NOAiOHUX MpoOJIeM I TOTo, 00 3pOOUTH PILlIeHHS NPUUHATHUM HE JIUIIEe
JUISL KpaiHH, MpO SIKy TYypOYIOThCs, aje ¥ A IHIMUX KpaiH-4jIeHIB, SKi CTUKAIOTHCA 3
noMioHuMH Tipodaemamu [15].

OTxe, KOJIM HALlIOHAIBHUM Cy/ IIparHe NpUHHATH PIilICHHS 100 IPoOIeMH, 3aIydaroyy,
MO0 CyTi, CHOIpHY KOHUENIil0 (CHipHE TMOHATTS), Take pIIIeHHS BBAXAEThCS OUIBII
MEPEKOHJIMBHM, TOMY IO CYA MOXE IPOJEMOHCTPYBATH, IO OUIBIIICTH KpaiH CBiTYy, abo
npuHaMHI €BpoIia, JOTPUMYETHCS TOTO CIIPHUHSATTS, SKE MIATPUMYE IEH CYy.

[IpuunHOIO OO PO3rOPTAHHS €BPONEHCHKOIO KOHCEHCYCY € Te, IO JUIS TOro, 100
pimeHHs Oy0 NPUHHATO IepXaBaMH, BOHU MOBHHHI OyTH B MeHHCTpuMi. | 11e € mpakTH4yHa
MpUYMHA, OCKITBKU Halle MpeleleHTHe IpaBo Morio 6 Oytu npuitaare mepxkasamu. OTKe,
MU TIOBHHHI PO3BUBATHCS IIOCTYIIOBO, IIE€JArOTiYHO, CYHPOBOKYBATH PYX HE3AIEKHO Bil
TOTO, YU BiH OYEBUIHUI. MU HE XOYEMO CTBOPUTH NEBHHUIA OTIip.

OTxe, KJIIOYOBA IHTEpHpeTalis IHHOCTI €BPOMEHCHKOTO KOHCEHCycy Oyma sk
MPOIIAPOK MiX ITOCTYIIOBHM TPAaKTYBaHHSIM Ta c()Eporo CYMKEHb. 3pEIITOI0, 3aBXKIU €
mpoOiieMa 3alydyeHOro IHTEPIpPETYBaHHS, 30KpeMa, KOJIH CTUKA€EMOCS 3 HOBHUMU
npobnemamu. lle naBHS AMCKYycCis, 3 0qHOTO OOKYy, HeoOxigHa ansa KonBenii, mob BoHa
Oyia YMHHUM IHCTPYMEHTOM, a 3 1HIIOTO — HeoOXi/lHa JJIs BpaxyBaHHS y cdepi CyIKeHb
JepkaBu Ta 100 OyTH y cdepl CHPUHHATTS JIOABMHU PINIEHHS TaK camMoO YiTKO, SK
NUTAaHHS MPaB JOJAUHH. 71 y IIbOMY OaJlaHCi €BPONEHCHKUI KOHCEHCYC YU €BPOTICHCHKHIA
KOHCEHCYC y PO3BHUTKY € iHCTPYMEHTOM, IIO MPOMOHYE IEAKi BKa3iBKH IIOJ0 TOTO, YH €
MOpYLIECHHS Ha IIbOMY €Talli Y¥ Horo HeMae.

@akT, mO €BpoONeWChKUH KOHCEHCYC OyB OUNBII 3aCTOCOBYBAaHMM dYepe3 HEIIOAaBHI
I0pUANYHI IpodiemH, 1o OyJI0 3ayBakeHO psIOM IHIMX CyAzdiB. BoHu moscHmim, mo cyn
noTpeOyBaB KOHCEHCYCY y 3B’S3Ky 3 iCHYIOUMMH COI[IQJIBHUMHU MpoOieMaMu, HaHOUTIBII
YYTJIUBUMH cdepaMu, 0COOIMBO 30IpHUMHU MOHATTSIMH 1 TUMH IIpoOJeMaMHu, depe3 sKi He
OyJI0 BCTaHOBJIEHO WiTKOI fopumuaHoi mo3umii cymy [15]. Cynnmi MiKHapOTHHX CY[IiB, Tak
caMo SK 1 CyAJi KOHCTUTYLIHHNX Cy/iB, MOTJIM O ITOJMBHTHCS Ha KapTUHY IIHUPINE, HE JIHIIS
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Ha OKpEMIi CIIPaBH, OCKIJIBKH 1HOJII, TPHHMAIOYH PIICHHS I0JI0 OKPEMHUX CIIPaB, 3HAEMO, 110
HaIlll TIOCJIAHHS MalOTh HACTIIKH, 1 HE JIUIIE BIIHOCHO OKPeMOi 0COOM 4K OKPEMOI JIepiKaBH.
€Bponeicbkuil KOHCEHCYC € KOPUCHMM IHCTPYMEHTOM, aje Ie He BCTAHOBJIEHO, IO BiH
BILIMBA€E Ha PIlICHHSI CYNY, 1 HE JUIIE Yepe3 MocThaKkTyM oOTpyHTYBaHHs pimeHHs. /s Toro
mo0 3poOWTH 1Ie, HACTyITHA 4YaCTHMHA BHW3HAYAaTHUME, HACKUIBKH MEPEKOHJIUBHM €
€BPOMNEHCHKUN KOHCEHCYC Ul Cy[AiB Ta CTOpiH yroau. BianmosinHo, €CILL, mocmimxyrodn
3BEPHEHHS 3 PI3HUX JIEPrKaB 1010 AOTPUMAaHHS IPaB, rapaHTOBaHUX KOHBEHIII€I0 PO 3aXUCT
IpaB JIOJUHU N OCHOBOIIOJIOXHUX CBOOOJ, HABOJUTH BUTSTH 3 HALIOHAIBHOI'O 3aKOHO-
JIABCTBA, MDKHAPOJHHUX JIOTOBOPIB TOINO, IO BTUICHHS MPaKTHYHOI peaji3allii KOHIEIIIil
€BPOIIEMCHKOTO KOHCEHCYCY.

OTxe, 3acTOCyBaHHs HOPM HallioHaJIbHOTO TipaBa B pimenHax €CILI Buctynae ¢popmoro
3[ifiCHeHHS CHpaBeIMBOr0 i 00’€KTUBHOTO pO3MNIALY Ta BUpILICHHS CIpaB, MO CYTi,
croco6oM (GOpPMYITIOBaHHS OIMMCOBOI YaCTHHH CYIOBOTO PIIIEHHS 3a KOHKPETHOIO CIPAaBOIO,
ska repebyBae Ha po3risiai €CITI.

BucHoBku. IlifcymMOBYIOYM NHTaHHsS BIUIMBY KOHIIENLIi €BPONEHCHKOro IpPaBOBOIO
KOHCEHCYCY Ha NpoLeCH ajanTanii npaBoBoi cUcTeMHU YKpaiHu A0 mpaBa €BponeichbKoro
Co103y, HaroJIOCHMO Ha TaKUX BAKIMBHUX NONOXKEHHsX. llo-mepmre, y mporeci agamrartii
MPaBOBOi CHCTEMH JepaBH-KaHgumata y wieHn €C mpomec 3acTOCyBaHHI HOPM
HalioHanbHOro mpasa B pimeHHsX €CIIJI HeoOXigHO OLIHIOBATH Yepe3 BUMOTHU JTOKTPUHU
€BPONEHCHKOI0 KOHCEHCYCY SIK 3aKOHHOTO iHCTpyMeHTY TpakTyBaHHs €CIIJI. BaxmupicTe
MIJTOTOBKKA HAI[IOHAJTBLHOI MPaBOBOI CHCTEMH JIO I[bOTO OOYMOBJICHA FOPUAMYHOIO
MPUPOJIOI0 KOHCEHCYCY SK IHCTPYMEHTY, IO MOXE BHKOHYBATH Pi3HI QYHKIT y CyJdoBii
IOpHCIIpYACHLIi. €Bponeicbkui KOHCEHCYC € MPUKIIAAHUM NPaBO3aCTOCOBHUM iHCTPYMEH-
TOM, IO BIUIMBAa€ Ha pIlICHHA HamioHagpHOro cyxmy. llo-mpyre, HamioHanbHI cyau y
3BOPOTHOMY TOPSJIKY BILUTHBAIOTH Ha (hOPMYBaHHS €IMHOTO YHi()IKOBAHOTO €BPOIEHCHKOTO
npaBonopsanky. Tak, €CILJI, mocmimkyoun 3BepHEHHS 3 Pi3HHUX JEPKaB IIOIO0 TOTPUMAaHHS
npaB, rapaHToBaHNX KOHBEHII€I0 MPO 3aXUCT MpaB JIOJUHH  OCHOBOIOIOXHUX CBOOO,
HABOJIUTH BUTSTH 3 HalllOHAJBHOI'O 3aKOHOJABCTBA, MDKHAPOIHMUX JOTOBOPIB TOIIO OO
BTUICHHS TPAaKTHYHOT peanizamii KOHIEMIii €BPONeHChKOr0 KOHCEHCYCY, a 3aCTOCYBaHHS
HOpPM HallioHaJdhbHOTO TmpaBa B pimeHHsx €CIUJI Buctymae ¢opmoro 3miicHEHHS
CIPaBEVINBOTO ¥ 00 ’€KTHBHOTO pO3IMIIAAY Ta BHUPILICHHSA CHpaB, MO CyTi, CHOCOOOM
(hopMyIIOBaHHS ONMCOBOi YACTHHM CYAOBOTO DIllIEHHA 32 KOHKPETHOIO CIIPaBOIO, SKa
nepedyBae Ha posriani €CILI. Ilo-Tpere, 3acTOCyBaHHS HOPM HAIliOHAIBHOTO TpaBa B
pimenasx €CIJI mo3Bomsie mocumuTu 3akoHHICTH pimens €CILJI, ocobnmBo y cmpaBax, y
axux €CIII po3roprae mocTymoBe TpaKTyBaHHS; 3I1MCHIOE TIEPEKOHAHHS CTOPIH YTOAM Ta
poOuTH CymKeHHsI OifmbIl NPUHHSATHHUM, IO O3BOJISIE YHUKATH IOBUIBHOTO MPUNHHSTTA
pimreHs (TOOTO KOJMHU CyIIl HaB’s3aH IX MEPCOHAIBHI MOPAlbHI MEPEKOHAHHS CTOPOHAM
yroau), KOHCEHCYC BH3Ha4Ya€e 0OCAT MeXi OI[IHKH CyJ0BOTO pilleHHs Ta goromarae Cyny y
BHpPIIICHHI HOBHX NHTaHb iHTeprperanii KoHBEHIIi Mpo 3axWcT TpaB JIOJUHM U
OCHOBOIIOJIOKHUX CBOOOJ 200 MUTaHb OKPEMOi BaXKIIMBOCTI UM CYHEPEIHOCTI.

Konnenmiii €Bpomeichkoro mMpaBOBOro KOHCEHCYCYy € 3aco0oM iHTerpamii ImpaBOBOi
CHCTEMH JAepXaBU-KaHIUIaTa 10 icHyro4doro npasosoro mois €C. Ll koHmenmis 3HaX0uTh
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CBill TIPOSIB SIK HA PiBHI MPABOBOI 11€0JIOTI1, TaK 1 Ha MPHUKIIAJHOMY PiBHI TPABO3aCTOCYBAHHS
y JASIBHOCTI CYNOBHX OpraHiB. 3a JONOMOIOH KOHLEMIii €BpONeHchKoro mIpaBOBOrO
KOHCEHCYCY CTa€ JOCSIKHUM CHHEPreTU4HUil e(eKT B3a€EMHOrO IMPOHMKHEHHS IMPaBOBUX
cucteM €C Ta JepkaBU-KaHIUAaTa. 3a HOro JONOMOTOK YKpaiHa B3IHCHIOE BJIAacHY
ajanTamilo g0 3aradbHEX BHMor €C Ta BOAHOYAC BIAKPHBAE MUIAX JO IPOHUKHEHHS
HalllOHAJIBHOI IPABOBOI KYNbTYpH y CIUIBHUN €BPONEHCHKUI IPOCTIp.
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A. Vavrynchuk. An Effect of the European Legal Consensus Conception on the
Adaptation of the Legal System of Ukraine to the Law of the European Union

The paper is dedicated to issues on effect of the European Legal Consensus Conception
on the adaptation of the legal system of Ukraine to the law of the European Union. It is
outlined, the European Legal Consensus Conception is a means of integration of a legal
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system of a candidate-state to the existing legal field of the European Union. This conception
shows itself both on the level of the legal ideology and on the practical level of the law
enforcement in the activity of judicial bodies. A synergistic effect of mutual permeation of
legal systems of the EU and a candidate-state is achieved due to the European Legal
Consensus Conception. Due to it, Ukraine carries out its own adaptation to general
requirements of EU and, at the same time, opens the way to permeation the national legal
culture in the mutual European space. A significance of a preparation of the national legal
system to this is conditioned by the nature of the consensus as a tool that can perform various
functions in judicial jurisprudence. The European consensus is a practical law enforcement
tool that effects on decisions of the National Court. It is stressed, the European consensus is a
finished practical conception that is used by the ECHR, and it is so called “alive” law
enforcement tool for member-states in which it is applied. In certain cases, it allows to ECHR
to solve the case, taking into account statements of the national legislation. Firstly, the
European consensus is identified on the level of normative rules (legislation system), that has
to be implemented, and on the level of principles of legal system. Principles of legal system
are general conceptions that are basis of national legal doctrines. It is clear, the adaptation
of dominant standards, understanding of the processes and mechanisms of the interpretation
of statements of European legislation will be crucial for right using of its on the national level
of both judicial and governmental activities. It is emphasized, that the applying of norms of
the national law in decisions of the ECHR allows: to strengthen the legality of ECHR
decisions, particularly, in cases where ECHR unfolds a gradual interpretation; carries out
the persuasion of the parties to the agreement and makes the judgment more acceptable,
which allows avoiding arbitrary decision-making.

Keywords: adaptation, European Union, ECHR, interpretation, unification, legal
consensus, principles of law.
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ICTOPUKO-ITPABOBA XAPAKTEPUCTHUKA
JIAJBHOCTI OPT'AHIB IOCTHULIII YCPP-YPCP
Y 1920-x — 1930-x POKAX HA TOHEYYHHI
I JYT'AHIIUHI

Y cmammi  npoananizosano icmopioepaghiuny ma HopmamugeHy 6a3y NOYAMKY
XX cmonimma w000  1e2iMUMHO20  BNPOBAONCEHHS  IHCPYMEHMI8  BUKOPIHIOBAHHSL
HAYioHAIbHO20 OYXY YKpaincmea Ha mepumopiax Joneyuunu i Jlyeanuuru.

Obpanuii 05 docriodcennss icmopuynuil nepiod 3 1920 no 1930 poxu nokasas, wo came 8
yetl wac 6i00y8anUCas CUCMEMHI 3aX00U W000 3HUWEHHA YKPAIHCbKOI HaYiOHATbHOT i0ei ma
NPUOYWIEHHSI  BU3BOILHO20 PYXY HA Hanpami 00 0epicasHoi camocmininocmi ma
cysepenimemy. Ha 0CHO8I Npoananizosanux iCMopuKo-npagosux oxcepen i HAYKO8020
00pOoOKY ICMOpuKi6 i NPAGHUKIE PI3HUX 4ACO8UX nepiodis, Hacamnepeo pPaosIHCbKoi 000U,
8UPOOIEHO PAO ABMOPCLKUX BUCHOBKIE W00 PeanbHo20 3MICIMOBHO20 HANOGHEHHS NOHAMb
«coyianicmuyHuti npagonopsaooK», «Nporemapcoke Npagoy, «COYianiCmuuHa 3aKOHHICIbY
mowyo.

Ipynmyiouuce na 00CHiONCEHUX ICMOPUKO-NPABOSUX O0JICEPENaX, BUCTIOBTIOEMO CE0E
CMaeieHHss 00 Npoyecie CMAHOBIEHH BePMUKANL 61A0U Y HOGIll COYIANICMUYHIN 0epHCas,
HaNpayro8aHus COYIANICMUYHUX Memodié ma IHCMPYMEHmI8 6HIUGY HA CYCHiIbcmeo. Y
KOHMEKCMI  3a3HAYeH020 NOOAEMbCS ABMOPCOKULL  AHANI3  Pe3yabMmamis  3acmocy8anis
opeanamu rocmuyii i NpagonopsoKy KapanbHO-penpecusHux 3axo0i6 Ha Mepumopisx
Jonewuunu ma Jlyeanwunu y neputi poxu cmanosieHts padsiHcbKoi 0epicasi.

3ocepedoiceno ysacy Ha CYmHICHOMY HANOBHEHHI AK OQIYIUHUX OOKYMEHmIs, AKUMU
00IPYHMOBYBANACL NPABOMIPHICb | 3AKOHHICMbL 3ACMOCYBAHHS OpeaHamu ocmuyii i
npasonopsoKy KapaubHo-penpecueHUx THCMpyMenmis, max i HayKosoco OOpoOKy HAYKOBYIE
paosancekoi 000U 3 YPAXYBAHHAM MOMALIMAPHOT YEH3YPU MA NOCUNLEHO20 NONIMUKO-
npaso8oco KOHMPONIO 3d HEOONYWEHHAM BUCIO6IEeHHS CYONUCEeHb, 5Ki He Gi0no8ioaroms
BUMO2AM COYIANICMUYHO20 NPABONOPAJKY .

Jloseoeno, wo cymuicmio depacasno-npasosoi nonimuxu nepiooy 1920—1930 poxis 6yno
BUKODIHEHHSL 31 CBIOOMOCHI YVKpAiHYyig-nepecereHyié 3 pIi3HUX pecioHis, Hacamneped i3

© JKuoosyes A. B., 2022
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3axionoi Yxpainu, HayionanbHo2o O0yxXy, emHiuHOI I0eHMUYHOCMI Ma ACUMITAYIT 8 WMYYHO
CMBOPeHy Kame20pito — paoAHCbKULL HapooO.

Knrwuoei cnoea: opeanu rwocmuyii, coyianicmuyHa 3aKOHHICMb, COYIANICIMUYHUL
npagonopaoox, opeanu HKBC-MBC, cyoddiecvka cucmema.

MeTo010 €TATTi € iCTOpUKO-TIPaBOBE OOIPYHTYBAaHHS OCOOMUBOCTEH (DYyHKIIOHYBAHHS
KapajbHO-penpecuBHOi cucteMu B 1920-1930 pokax Ha mpukinani Jlonenpskoi Ta Jlyrancbkoi
oOnacTei.

INocranoBka mpodiaemu. Hespaxkaiounm Ha HAsBHICTH 3HAYHOTO MACHBY ICTOPHUYHUX,
MPaBOBUX HAYKOBHX DKEPEN, SIKUMHU PI3HOACIIEKTHO IOCIHIIKEHO CTAHOBJICHHS KapalbHO-
PENPECUBHOIO PEXUMY COLHATICTUYHOI CHUCTEMM IIifi raciaMu JOTpUMaHHS IpaB JIIOIAWHY,
YTIBEPIKCHHS 3aKOHHOCTI 1 TIPaBOMOPSIKY, 3aJHMIIAIOTBCA HEJOCTATHRO BHBUCHUMH
pe3yabTaTh 3alPOBAPKEHHS TAKUX 3aX0JIiB HAa OKPEMUX TEPUTOPISX cydacHOi Ykpainu. Came
TOMY HamH s (HaxOBOTO 1CTOPHUKO-IIPABOBOTO JOCTIKCHHS CHCTEMH (DYHKIIOHYBAaHHS
opraniB roctuiii, HKBC-MBC ta cyny obpano tepenu Jloneuunnu i Jlyranmunu y nepiue
necstupiuust yrBopeHHss CPCP. Oco0iuBYy yBary akieHTOBAaHO Ha JOCIiIKEHHI MpPOIeciB
MIPUMYCOBOTO TIepeCelicHHsI YKpaiHIlIB Ha 3a3HadeHi TEpPUTOpii Ta TOCHIICHHS IPaBOBOTO
THUCKY Ha JIIOJCH 3 METOI MaKCHMAJIbHOTO BIOKPEMJICHHS BiJl THX MICIEBUX TPaIUIii i
3BHYAiB, SIKUX JOTPUMYBAIMCS MEPECENICHIII A0 3MIHU MICIIs TPO>KUBAHHS.

AHani3 ocTaHHiX JocjaifkeHb i myOJikaniii. 3xilicHeHa HamMH aBTOpChbKa BHOipka
HAyKOBHX MyOJiKamii 3 oOpaHOi TeMaTHKH IIOKa3ana, IO 3arajJbHOTCOPSTUYHI aCIEeKTH
(YHKITIOHYBaHHS JIep)KaBH, TMpaBa Ta MPaBOOXOPOHHHMX CTPYKTYp 1 IOCTHIII, 30KpeMma,
pO3MIIAAaIy B CBOIX poOOTax Taki paasHChKi mpaBo3HaBii: K. A. Apxunos, M. A. Peiicuep,
IT. I. Cryuka, €. b. [Tamyxkanic, 1. I. Kypcbkuii, . M. MarasiHep, a TakoXX NpeACTaBHUKU
ICTOPUYHOI Ta MPaBOBOI HAYKH IMepioJy YKpaiHCBhKOI He3ane:kHocTi, 30kpema 0. Illamopa,
B. Ilpucraiixo, B. A. 3omorapros, B. I1. Cternkin Ta iHmi.

Bukaang ocuoBHoro marepiany. OOpaHa TeMaTHKa JOCITiDKEHHS, 3BaKalo4yu Ha Il
MDKIUCHUIUTIHADHUN XapakTep, BUMarae IPYHTOBHOTO ICTOPHUKO-IIPABOBOTO aHAIi3y SK
OQIIIHUX JTOKYMEHTIB TOTOYACHWUX OpTaHiB BIAJAM W YNpPAaBIiHHS, TaKk 1 BUBYCHHSA Ta
KPUTHYHOTO aBTOPCHKOTO OCMHCIICHHS HayKOBOTO IOPOOKY IPEOCTaBHUKIB MPaBHUYOI Ta
ictopuko-¢izocodcepkoi mkin. I[Ipm 1mpoMy mOTpiOHO MaTW Ha YyBas3i, IO TaK 3BaHi
«IPONETAPCHKUI TMPABOMOPATOK», «IPOJETAPChKE TPaBOY», «COIANICTUYHA 3aKOHHICTH)
TOIIO Ha0yNMH B JOCHDKYBaHWH TepioJi MOBHOMIPHOTO 1 BCEOXOIUIIOIOYOTrO 3MICTY,
3aKJIQICHOTO Y CYTHICTh BCTaHOBIICHOTO IIPAaBOBOTO Ta NEPKABHOTO PEXHUMY — TUKTATypH
mposierapiaty. 3a TaKuX YMOB MYCUMO 3iHCHUTH 00’ €KTUBHUH aHalli3 HAyKOBHX IMyOiKariit
3 IUX IUTaHb 1 TPABOBHX JOKYMEHTIB, JATOBAaHMX OOpAaHMMH YacOBHMH pPaMKaMH,
HacamIiepe] THX, 10 BioOpakalli peajibHy CyTHICTh 3/IHCHIOBAaHUX JIEP’KaBOO 3aXO/iB IS
BCTAQHOBJICHHS H YTBEP/PKEHHS COLIIaJliCTHYHOTO IIPaBOTIOPSIIKY.

Peanizyroun B IiiloMy 3aBHaHHS HAyKOBOTO JOCHIDKEHHS, IMEPIIOUYEProBO KepyeMocs
OCHOBOTIOJIO)KHIMH KOHCTUTYIIIHHUMH TMPUHIMIAMHU IIOA0 3a0e3MeUYeHHs NpaB JIOAUHHU Ha
BCIX eTarax AepXKaBOTBOPEHHA. Y IboMY 3B’s3Ky nocwuiaemocs a0 crarti 11 Konerurymii
VYxpaiHu, 1e 3a3Ha4eHO, IO «IepKaBa CIpHUse KOHCOMIAI] Ta pO3BUTKOBI YKpaiHCHKOT HAIII1,

JKuoosyes A. B. Icmopuko-npasosa xapakmepucmura OisibHOCMI 0P2aHié cmuyii
YCPP-YPCP y 1920-x — 1930-x pokax na [oneuuuni i Jlyeanwumni
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il iCTOPUYHOT CBIIOMOCTI, TPAIUIIH 1 KYJIBTYpH, a TAKOK PO3BUTKOBI €THIYHOI, KyJbTYPHOI,
MOBHO{ Ta peiriiHoi camMOOyTHOCTI BCIX KOPIHHUX HApOAiB 1 HalllOHAJIbHUX MEHIIMH
Ykpainm» [1].

3nilicHeHa HaMH aBTOPChbKa HAYKOBa PO3BijKa icTopiorpadiyHOro MacHBY IOKa3aja, IIo
BHYTpIIIIHE HAIIOBHEHHS 1 XapakTep MPaBOBHUX 3acajl MisUIBHOCTI opraHiB roctuiii JlonOacy
BIIponoBxK 1920-1930 pokiB Big3HaUaNUCs pAAOM 0cOOMUBOCTEN. II0TOUHUM y3aranbHEHHAM
1 BOXJIUBUM aCIIEKTOM € Te, L0 B PaMKax LbOT0 JIOCHIIKEHHsS HE 3MOXKEMO YiTKO OXOIUTH
3a3HA4YeHUH 4YacoBUH Mepiof, OCKUIBKU BCl MOJIT PO3MVISAATUMEMO M aHali3yBaTUMEMO B
JTiaTeKTHYHOMY 3B’s3Ky. Came 3 Ii€l IPUYMHU 3BEPHEHHS 10 OKPEMHX IMOMIH Y O(ImiiHHAX
JIOKyMEHTIB MOKe He BKJIaJaTHCS B 00paHi B JOCHIHKEHH] YaCcOBi1 TEPMiHH.

B. B. 3emnsHCbKa,  JOCHIDKYIOUM  KpUMIHANbHO-TIpOLIECYaJlbHE  3aKOHOAABCTBO
Lentpansuoi Panu, rerbmanaty Ckopomnajchkoro Ta JlupexTopii, mpoaHanmizyBaja OKpeMi
ACTIEKTH icTOpii YKpaiHChKOI IpoKypaTypu y niepiox 1917-1921 pp. Ha nymky HaykoBHIli, Ha
MMOYATKOBOMY €Talli OpraHHW IMPOKYpaTyph KepyBaucCs 3aKOHaMH KOJHMIIHBOI Pociiichkol
imriepii Ta TumvacoBoro ypsay. OmHak iM Ha 3aMiHy HOCTYIIOBO HaJXOJWIIM HOPMAaTHBHO-
IPaBOBl1 aKkTH, yxBajieHi ypsmamu lLlentpansHoi Pamu, I'etbmanaty ta lupekropii, siki
3aKPIMHIM PSAJ TIOJOXKEHbB, BIAMIHHHUX BiJl IIAPCHKOTO POCIHCHKOTO 3aKOHOJABCTBA, 1 CTAH
MIPHHIMIIOBO HOBUMHM Ha TOW bac. Lli moJjioykeHHsI Mi3HilIe 3HAWIUIM CBOE BiOOpaXKeHHS y
KPUMiHAJIbHO-TIPOLIECYaJIbHOMY 3aKOHOJABCTBI YkpaiHchkoi PamsHcpkoi ComiamicTHuHOT
PecryOmiku [2, c. 161].

K. A. ApXHITOB OCHOBHHMM AaCIIEeKTOM Y IisSUTBHOCTI IMPABOOXOPOHHHX OPraHiB PO3TJIsAIaB
HE 3aKOHHICTh, a PEBOJIIOMIMHY JOIUIBHICTh, sKa He (ikcyeTbes 3akoHOM [3, c¢. 41],
M. PeiicHep po3BHBaB iJef0 MpPO Te, IO OCHOBOK PAASHCHKOTO MPABOIMOPAIKY €
nposetapcbke mpaso [4, c. 198], II. I. CTyuka Tako XapaKkTepu3yBaB PaASHCHKE MPaBO SK
«rmpojerapcbke mpaBo» [5, ¢. 70]. Ilpu 1poMy BIH HaroJjiomyBaB, IO JepXKaBHa BJaja
MMOBUHHA JIISATH 3aBISKH OPTaHi30BaHUM METOJIaM 3aCTOCYBaHHS 3araJlbHUX Haka3iB (3aKOHIB)
1 iX 3acTocyBaHHS uepe3 OCOONMBI CynOBi OpraHd. 3TiJHO 3 II€I0 KOHIEMINEK «IepIIo-
MOYATKOBOIO JICP’KABHOIO BIIAJI00 Oyna (pakTHYHA CWJIay, 1 JIMIIE 3T0JIOM, 3 OCTaTOYHUM
(opMmyBaHHAM KJaciB, BOHA Halyna xapakTepy HOPMOBAHOTO NPHMYCY 3 BUKOPHUCTaHHSIM
myOigHOl Bilaay Ta ii MaTepiallbHUX JOJATKIB: apMii, MOJIIT TOIO.

3HayHy yBary po3poOIli KOHIEMIll pajsHCHKOTO «COLIaiCTUYHOTO MpaBa» MPHUILISAB
€. b. [lamykanic. Ha maymKy HaykoBIIf, MiJ] «COIIATICTHYHUM TIPAaBOM» SIK «3HAPSIISAM
MOJITUKK TpOJIETapiaTy» BapTO PO3YMITH CHCTEMY HOPM IMIpaBa, IO BCTAHOBIIOIOTHCS
OpraHaMu JIUKTaTypH mpoJjerapiary [6, c. 14].

. 1. Kypcbkuii HarojomryBas, o B yMOBax AUKTaTypH MPOJIeTapiaTy Ji€ «IIpojeTapchKe
KOMYHICTHYHE MpaBo» i TyT HeMae Mmicus i «HopM, momibuux Habeas Corpus», mis
BU3HAHHS Ta 3aXUCTY MpaB i cBoOo iHmuBina [7, c. 41, 56].

.M. Marazinep y mpami «OOmas Teopus IpaBa Ha OCHOBE COBETCKOTO
3akoHOAaTenscTBay (1925 p.) 3ayBaxkuB, IO B paisHCHKIN AeprkaBi pi3HI OpTaHH BIaIU MaIH
pi3HY CHIIy aBTOPHUTETY, TOOTO MPaBO MiAKOPSATH CBOIM BEJHHAM K TPOMAISIH Jep)KaBH, TaK
1 mocagoBux 0ci0. BiH TakoX BiICTOIOBaB IyMKY PO Te, IO JepKaBa YTBEPIKYE CBOIO
BIaQy 3aBASKH NPUMYCy Ta 3aKOHY. BiAMoBigHO, IEep)KaBHUHA NPUMYC FOPHINIHO
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3MIMCHIOETHCS 3aBISKH KPUMIHAIBLHUM TIOKApaHHSM, CIPSIMOBAaHUM Ha 0cO0y YHM MaiHO
TpOMaJIsiH, HANPUKIAJ TSDKKI poOOTH, TpuBalle yB’s3HEHHd, 3HauHi mrTpadu. Takox Braga
3ajlit0€ aJMiHICTpaTUBHUI npuMyc (apewmrt, mrpad tomio) [8, c. 210].

OTxe, HA AYMKY HayKOBISA, (JOpMyBaiacs i€epapxis BJIaJu, TOOTO CHCTEMa CTapIIMHCTBA
W TANErsocTi OAHMX BIIACTEH IHIIMM y BHIJIAI IMA0MiB, 3TiIHO 3 SKUMH BiIOYBa€ThCS
3pOCTaHHS aBTOPHUTETY Ta CHJIM OpraHiB Biaau. BifmoBinHO, YnM BHIIE Biiaja 3TiTHO 3 L€
iepapxi€ro, TUM OIIBIIOKO € CHJIa 11 BeNiHb, TOOTO FopHANYHA cuia ii akTiB [8, c. 74, 75].

IIpote, He3BaxarouM Ha 1ACHHO-TIONITUUHY OOMEXEHICTh, IHpali paasHCHKUX
mpaBo3HaBIiB 1920-X pOKIB HEPINKO MaJM KOHIENTYaIbHUH XapakTep 1 MICTHIH P
DIMOOKMX TYMOK 1 y3arajbHeHb. Tak, Hampukianm, y npansx €. I[lamykanica, I1. Ctyukw,
M. PeiicHepa Ta iHIIUX PaAsSHCHKUX IPABO3HABIB MOXKHA BiHAHTH OpPUTiHAJIBHI BUCHOBKH,
II0 IPYHTYIOTHCS HA PETeIbHOMY JOCHTIHKEHH] IIPaBa sIK COLIOKYJIBTYPHOTO SIBUINLA.

IIpoBeneHe HaMu JOCHIHKEHHS TOKa3aJio, MO MK MPOBIIHAMHU BYCHUMU-FOPUCTAMH
BEIHMCS TOCTpPI JUCKYCii, OCKUIBKM KOXXEH 3 HHUX (y MeXax 3arajlbHoi MapKCHCTCHKOL
MeTozoJIoril) OOIpyHTOBYBaB BiacHe po3yMiHHS npaBa (€. b.Ilamrykanic — «MiHOBYIO
koHuenuito», II. I. Ctydka — comionoriuni inei mpo mpaBo, M. PeiicHep — ncuxosoriune
po3yMminHs mpasa tomo. O. E. JIelcT Takok MOIUIAB X MOTJISAN, PO IO OIKCAB Y CBOEMY
HayKOBOMY 10poOKy) [9, c. 238].

KpiM 3araqpHOro HayKOBOTO aHaNli3y «COIUAIICTUYHO{ 3aKOHHOCTI», IIiAaBaINCs
JOCIIDKEHHIO CTOPOHH KPHUMIHAJIBHOTO OOBHHYBA4dEHHS 1 Jep:KaBHOrO 3axucTy. besmoce-
pemHS JisUTBHICTH TMPOKYPOPIB, CYIIIB, CIITYHX, 3aXHCHUKIB Ta IHIIMX MPEICTABHHUKIB
oprauiB foctumii y kontekcti KIIK YPCP(YCPP) y penaxmii 1927 poxy mpoaHamizoBaHa
M. A. YenbrioBum-beOyToBUM.

Hocmimxkytoun mnpoOieMH TPUTATHEHHS TACYIHOTO IO BCTAHOBJEHOI 3aKOHOM
BiJIIOBITAILHOCTI, HAyKOBEIlb 3a3HAyae, IO i Yac 3IiHCHEHHS MPaBOCYIAS MOXE MaTH
MICIIe TIPOTHIIS HOMY IIJISXOM YXHJICHHSI OOBHHYBAY€HOTO BiJl CJIIICTBA Ta CYAY ab0 IIISXOM
PUXOBYBaHHS CITi/IiB BYMHEHOTO 3mounny [10, c. 205-206].

OxpeMo BapTo 3a3HAYUTH BKIa[ y npaBHU4y Hayky M. B. Koxxesuukona i J1. C. Kapesa,
K1 MPUIUTIIN 3HaYHY YBary AOCIIIKEHHIO IIPOOIIEM CYIO0yCTPOIO Ta MisutbHOCTI cyaiB YPCP
i Jlonbacy.

. C. KapeB y poboti «Opranizaiis cyny i npokypatypu B CPCP» 3a3Hauae, mo cBoi
(byHKIIT mom0 3AiMCHEHHS] BHIOTO HATJISAY 3a TOYHMM BUKOHAHHSM 3aKOHIB MPOKYPOP
BHKOHYE B pi3HUX (hopMax, pI3HHUMH METOJaMH, aje 3a YCIE PI3HOMAHITHICTIO GOopM i
METOJIB MPOKYPOPCHKOI AISUTBHOCTI CYTHICTH 1 HE3MIHHA, MPOKYPOP 3aBXKIH 3aTHIIAETHCS
oxopoHneM 3akoHHOCTi. [Ipn oMy cmocobamm, 3a TOIIOMOTOIO SKHX TPOKYPOpP BHSBIISIE
3a3HaueHi NOPYLICHHS 3aKOHY, € CHUTHAJIM APYKY, CKaprH i 3asBH POMAJISH, HOBIIOMIICHHS
MOCagoBHX 0ci0, MaTepiaqm peBi3iii Ta oOcTexxeHHs. Ha ayMKy IIbOrO JOCHITHUKA,
NPOKypaTypa y CBOiii poOOTi MOBHHHA CIUPATHCS HA Pi3HI JEp)KaBHI OpraHd, BiIoMYi
KOHTPOJIBHO-IHCIIEKTOPCHKI OpraHy, MPOQCIiIKOBI iHCIIEKIIil, i B )KOAHOMY pa3i He MOBHHHA
ix 3aMiHIoBaTH (Tepekian aBT.) [11].

Jemo Tmi3HINIE BHCIOBIIOE CBOi BHCHOBKH IIOJO [iSUTBHOCTI CYHOBHX OpraHiB
M. B. KoxeBHUKOB, SIKUH, OIIHIOIOYU [iSUTHHICTD paasHCBKOrO cymy y 1941-1945 pokw,
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ITOCHJIAETHCS HA T€, 10 «HE BHCTa4Yae€ HEOOXIIHMX JaHMX, IO JO3BOJIMIHM O HAHOUIBII IIOBHO
BUKJIACTH ICTOPIIO CYAy BKa3aHOro nepiogy» [12, c. 345].

Ha mamry mymKy, BUCIIOBJIEHE HAyKOBLEM CY/DKEHHS MICTHTh 3aByallbOBaHY KPUTHKY
TOTOYAaCHOI CHCTEMH SIK CYIOYCTPOIO, TaK i IPaBOBOi OXOPOHH, ayle 3 MPUYNHHU HeOe3NeKH
OyTH TiITaHOMY PENpecisiM BiH HE BAAETHCS JI0 BIAKPUTOI KPUTHKH JIEPIKABHOI MOJIITHKH Y
cdepi 3aXuCTy Ta JOTPUMAHHS TIPaB JIIOAUHH.

[IpoBeneHe Hamu morMOIeHe BUBYSHHS HAYKOBOTO JJOPOOKY THX MOMIH, IO TepeayBaIn
JOCII/DKYBaHOMY IIepiofy, a TaKoX THX, L0 MOCIiAyBald 3a pOKaMH, Ha SKHX MH
aKIICHTYBaJIX HAyKOBHUH (POKYC, IMOKa3ajo, MO BCi 03 BUKIIOUCHHS HAYKOBI JNOCIIKCHHS
oOpamJieHI yCTaJCHOIO, TIJICHWICHOK (DI3UYHUMH PENpPEecisaiMH  IOJIITHKO-11€0I0T1UHO0
(dhopmoro, sika He Mana 00’€KTHBHOI MOXJIMBOCTI BUHTH 3a MEXi MOHSITH «COLiaJTiCTUYHA
3aKOHHICTBY, «IPOJIETapChKE IPABO» TOILO.

IIpoGiieMn MisTTBHOCTI TPAaBOOXOPOHHHMX oOpraHiB Ykpainn B 1920-X pokax modaiu
MpUBEPTATH yBary IOCTHiAHHKIB Bim cepenuHu 1980-x pokiB. 3okpema, 1987 poky B
XapkiBcbkoMy ropuandHoMy iHCTUTYTI C. 1. Bnacenkom Oyna 3axuilieHa qucepranis Ha TeMy
«IIpaBooxoponHni opranu YPCP B mepiox BinOymoBu HapoaHoro rocmogapctsa (1920-
1925 pp.)», sika 3HAYHOIO MIpOIO IPYHTYBAJIACS Ha PAISHCHKIi MPaBOBii TOKTPHHI IIOJ0 POJTi
Ta MiCIIsl MPaBOOXOPOHHUX OPTaHiB y CYCIIILCTBI Ta aepkasi [13].

B ymoBax ykpaiHCBKOI HE3aJI€KHOCTI HAYKOBII OTPUMAJIM TIOBHY CBOOOAY IYMKH, UMM
MOSICHIOETHCSI 3HAYHUI JOCHITHUIBKUM iHTepec ycix mepioniB icHyBanHs CPCP. binbmie
TOTO, JOCIHI/DKEHHIO TiIMABAIMCA YC1 CTOPOHHM U aCIeKTH JKUTTS JIIOJeH B yMOBax
PaIsTHCEKOTO TOTANITAPHOTO PEIKUMY.

VY upoMy 3B’S3Ky 3a3Ha4a€EMoO, IO JOCIIHKYBaHOMY SIBHIILY HPSMO Y OIOCEPEIKOBAHO
MIPUCBSITUIN CBiM HayKOBHUiIl JOpOOOK IUIEsia CyJacCHUX YKPAiHCHKMX HAYKOBIIB, Cepel] SIKHUX
ICTOPUKH Ta IOPUCTH. Y 3aralbHOMY MacHBi ONPabOBaHOTO MaTepialy BHUPI3HIEMO TIpaili
I. binaca, B. Bnacenka, B. [lanmnenka, C. Kympuunpkoro, O. Muponenka, B. IIpucraiiko,
B. PanneBa, 1. Ycenka, 1O. [llanosana, A. IlleBuenka, A. YaiikoBcbkoro, B. lllep6atioka,
O. SIpmuinna Ta iHIINX, B SIKKX NPOAHATI30BAaHO 1CTOPUKO-NIPABOBI ACHEKTH SIK aHTUI'YMaHHOI
TOJTITHKH TOTOYACHOT JIepKaBH, Tak 1 poJib IPAaBOOXOPOHHHKX 1 CYJIOBUX OPTaHiB y MPOBEICHHI
MAacoBHX perpecid. Y TNpoaHaTi30BaHUX TpalsiX HAJA€ThCS ICTOPHKO-TIPABOBAa OIlIHKA iX
MICIIIO y MEXaHi3Mi IPOBaHKEHHSI PEIIPECUBHO-KAPATIBHUX 3aXOM1B.

Kpim toro, y HaykoBomy nopoOky O. K. MixeeBoi AeTaJbHO BHCBITIEHO MPOLEC MisIb-
HOCTI IPaBOOXOPOHHUX opraHiB JloHOacy, 30kpeMa rocTwilii, nepioxy 1920-x pokis [14].

Jlocnipkytoun JIHHAMIKY KpPHMIiHAJIBHOI 371094MHHOCTI Ha JloHOaci B 1920-x pokax,
O.K. MixeeBa 3a3Hayae, MO «mapajledbHO 3 (GOpPMYBaHHSIM HapCymiB BimOyBajocs
CTAHOBJICHHSI CUCTEMH PEBOJIIOIIIITHNIX TPUOYHAIB, CTBOPCHHS SIKMX, HATAJa€MO, TAKOX OYyII0
3aII09aTKOBAaHO MEPIINM JIEKPETOM TIpo cyd. B yMoBax HeBperynb0BaHOCTI BiHOCHH MiX
VYkpainoro Tta Pociero OUIBIIICTE POCIHCHKUX MOJO0KEHb HPO PEBTPHOYHAIN aBTOMATUYHO
po3mnoBcloLKyBaucs Ha Bcro Teputopiro YCPP. Came ykpaiHChbka JisSUTBHICTH WIOAO
CTBOPEHHS pEeBTpHOYHANIIB Ta HAPOAHMUX CYHiB po3movanacs Ha miacTaBi «THMUYacoBOro
MIOJIOKEHHS TIPO HAPOIHI CyIH Ta peBoironidHi TpudyHamu Y CPPy Bix 19 motoro 1919 p. 3a
IIUM TIOJOKEHHSIM PEBTPHUOYHAIN CTBOPIOBAIUCS B YCIX TyOSpHCHKHX MiCTax YKpaiHH, 1O
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OIHOMY Ha KOXHY TyoOepHito. Ckian IX Tpu3HA4YaBcs MICHeBUMH PagamMu  Ta
ryoBukoHKoMaMu. Jlo ckiaay peBTpuOyHaIly BXOAWIM TOJIOBa Ta JBa WISHHU (OJHH 3 HUX OyB
13 ckiagy wicueBoi Haa3BuuaiiHOi komicii). Y JloHenpbkili ryOepHii peBTpuOyHan OyB
cTBOpeHmid y M. baxmyT. 3BiTH PO CBOFO MisIbHICTE JloHENbKHH TYOpeBTpHOYHAI TIOJJaBaB y
Bepxosnuit Tpubynan Y CPP, JloHenpkuii ryOepHCHKHIA BiUIUT FOCTHINT Ta BIAMIN YIPaBIiHHS
ryoBukoHkoMy. BepxoBHuii TpuOyHan nepenaBaB aani 1o BYLIBK Tta xomito B Hapomuwuii
komicapiat roctuuii (HKHO) YCPP» [14].

Hocnimxyroun noni BianosigansHux npanisHukis UK-I'TIY-HK.B/I B YkpaiHi, poib, Ky
BiJlirpaBaJIM BOHU B yTBEpKEHHI ToTamitapHoro pexumy, tO. lllamosai, B. [Ipucraiiko Ta
B. 3omorapboB 3a3HavalOTh, IO IIOKA30BOI0 MIOAO YChOro € «JloKimagHas 3ammcka o
pesynbTatax padOTHl 1O BCKPBITHIO YKPAMHCKOTO KOHTPPEBOJIOIMOHHOTO MOIMOJBS IO
YkpauHe B cBszu ¢ genoM «CBVYy. llelt mocuts BenMKHH 3a 00CSTOM JOKYMEHT MICTUTh
miacyMku po6otu I'TIY B TOMINIHIX OKPYKHHUX IEHTpax YKpaiHH i MEepEeKOHINBO 3aCBiIUYE,
[0 OCHOBHHM IUIECTIPSIMOBaHHMU ynap opraHizatopu crpaBd «CBY» chpsMmyBaid npoTh
YKpaiHCBKOI 1HTeNIreHNii, nmpuuoMy He Tiabku cTapoi. Hapite Ha JlyraHmuHi BUKpHUIH
KOHTPPEBOJIOLIMHE LIOBIHICTUYHE YIPYNMOBaHHM». AJjie 3 Koro? 3po3yMino, 3 Y4HTEIiB
YKpaiHChKOi MOBH, SIKI CTBOPHJIM «T'YPTOK YKpaiHi3aTopiB». Sk 3a3HaueHo, «rpyla maja
CBOEI0 METOI0 OpraHi3yBaTH HABKOJIO ceO¢ YKPAaiHIIIB-IIIOBIHICTIB, BIUIMBATA HA BUUTEIHCTBO
Ta CTyAGHTCTBO» [15].

A. €. llleBueHKO, AOCTIPKYIOUM OpraHi3alliifHO-IPaBOBI aCIEKTH CTAHOBJIEHHS Ta
aJIMIHICTPaTUBHOI IisuTbHOCTI criemianbaux miapo3nuniB. HKBC VYkpainnm Ha TpaHCmopTi
Hanpukinii 20-x — cepeauni 40-X pp., 3a3HaYae, 10 3 METOK BCTAHOBJICHHS OXOPOHH MOPSJIKY
Ha 3ali3HMYHMX 1 BOAHMX nuiixax IlocTaHOBOIO pecmyOIiKaHCHKOTO YypsSay BiI 5 uepBHA
1921 p. «IIpo 3amizHMuHy i BoaHy Miminiro» B YCPP Oyna ctBOpeHa 3ami3HMYHA MITIIIis.
OCHOBHOIO TIPUYMHOIO PeopraHi3alii MiIilii B pycii BiiicbKOBOTO OYIIBHUIITBA CTAllO T€, IO
TIOTIEPE/IHI CTPYKTYPH, CTBOPEHI B TMepiof] «0OpOTHON 3 KOHTPPEBOJIIOIIEI0Y», Oy NepeHeceHi
31 cTaporo OIOPOKPATUYHOTO anapaty 3 yciMa Horo ocoOIMBOCTAMHU. 3a3HAYMMO, TaKi eleMeHTH
MPAaBOOXOPOHHOTO MEXaHi3My, SK YHpaBJiHHSA (BCiX pIBHIB) 3aJi3HMYHOI 1 BOAHOI MUMIIi,
BUSABWIINCS MAJIOC(DEKTUBHUMHU, IHEPTHUMH, HEIHIIIAaTHBHUMH [ 16].

Tema (QyHKIIOHYBaHHS OpraHiB Jep)kaBHOI Oe3neku J[OHEUYHHU pO3TIIAAAEThCT Y
BuganHi . I. Kynaru ta B. B. 3yeBa. HaykoBIi, IpyHTYIOUHCh Ha 3HAYHIH JOKYMEHTAJIbHIN
OCHOBI, IOCHTH SICKPaBO TIOKa3allu TicHY B3aemoairo CtanmiHchkoro (JloHembKoro) ynpaBmiHHs
HKBC i3 «uBiiikoro» Ha piBHI npokypopa CPCP i Hapkoma BryTpimHiXx cnpaB CPCP Ta
«TpiikamMu» Ha MicueBoMy piBHI. 3okpema, Craninceke ([Jomerpkoro) ympasniaas HKBC
peryisipHo Hajcwiaio 10 MOCKBM BHUCHOBKH IOJIO 3aBEPUICHHX CIITYUX CHpaB Ha OcCi0,
3BHHYBAYCHUX y IIMUTYHCHKIH 1 IIKiTHULBKIN TisutbHOCTI [17].

O. M. JlutBaK JdOCTIIUB XapakTep MONITHIHOTO Tepopy sK (opMu 3miiCHEHHS
JIep’kaBHOTO MPUMYCY, 110 OYB yOCOOJICHNH Y «AMKTaTypi MpoJieTapiaTy», Mpo Mo Hiurocs y
mparyi, NPUCBSYCHIH AEp>KaBHOMY BIUIMBY Ha 3JIOYMHHICTD 3 TO3HUIIH KPUMiHOJOTIYHO-
npaBoBoro aHaiizy. Haykomemb y cBoiif mpari «J/lep)kaBHUH BIUIMB Ha 3JIOYMHHICTS:
KPUMIHOJIOTIYHO-TIPABOBHH aHAali3» BKa3ye, IO OIHWM 13 YHHHHKIB, $IKi CTBOPIOIOTH
Cepio3Hy 3arpo3y PO3BHTKOBI JIEP)KaBH, € 3JIOYMHHICTD K TOPIBHAHO MAacoBe SBHIIE, IO
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CKIIAIA€ThCSI 13 CYKYITHOCTI Mepen0adyeHnx KpUMiHATbHUMH 3aKOHAMH BUMHKIB, BUNHCHUX Ha
NEBHIN TepUTOpil yIpooBxk MeBHOro yacy [18, c. 8].

B. M. lllepOaTiok, MOCHIKYIOUM CHUTYalil0 32 HACIiAKaMU YTBEPIPKEHHS pajsHCHKOI
ToTaniTapHoi Biamu B Ykpaini 1917-1933 pokis, 3a3Havae, mo y cidai 1930 p. mMacoBoro
cTala BTedya CelissH y wmicta, Ha OynoBu i maxtu JlonOacy. 11[o0 oBomomiTH cuTyari€ro, B
rpyaHi 1932 p. Ha 3aranbHOCOIO3HOMY pIiBHI 3alpoBaJWiid IAacHOPTHY CHCTEMY 3
000B’s13k0BOI0 TIporuckor. [Iporte y cenax macrnoptd He BugaBand. OTe, CUTBCHKI KHUTEN
aJMIHICTpaTUBHO NPUKPIIUIIOBANIUCS A0 KodrocmiB. Ympomosxk 1917-1933 pp. Ttepop
YTBEPAMBCS K 3aci0 Jep:kaBHOTO YIIPABIIHHSA PalsHChKOi cucteMu. Y HoBomocrtamiid CPCP
OJHHMX TPOMAISIH 3HHUIILYBAIIH, IHIIIMX HaMarajancs 3j1aMard Ha3asxan [19].

O. Ileracrox y myo6mikamii «IIpoGrema Tepopy B KOHTEKCTI AaKTyaJdbHHX AaKIIEHTIB
CyJacHOI0 IIMBLTI3aliHOTO PO3BHTKY» HABOIUTH clioBa M. I'opbKkoro, SKuii MOSICHIOBAB
JKOPCTOKICTh POCIMCHKOT PEBOIIIONIT THM, 110 HEJaBHIA pad (30ipHEe MOHATTS HAPOJHHUX Mac)
CTaB HaMpO30CHICHININM JIECTIOTOM, SK TIJIbKH OTPHMAaB MOXKIIHBICTh OyTH BIaJIUKOI CBOTO
OmmxHbOro. HaMm 3anmummiocs y cnalok oIHE i3 HaMCTpallHIIIWX HACTiIKIB YE€pPBOHOTO
TEpopy — JTIOMIIEHCTBO — JIFO/IU, 1030aBlIEH] peabHUX MIPaB, IPUBATHOI BIACHOCTI, peiriiHOi
BipH, SIKi 37aTHI TIJIPKU Ha KPUTHUKAHCTBO, sIKi 3a0YiH, IO, KPIM IpaB y JEMOKPAaTHYHOMY
CYCIJIBCTBI, y HUX € 1e i 000B’ 13k [20].

A. YaiikoBCBKH, XapakTepusyroun ictopito apxiBHoi cnpasu HKBC 1938-1960 pokis,
3a3Havae, M0 «IapaieilbHo B poOOTi apXiBiB yce Oinblie MOCHIIOETHCS yTaEMHUUYEHICTh. B
ymoBax CPCP ocranne cnoctepiramocs 3a ydactio Hapkomaty (MiHicTepcTBa) BHYTPIIIHIX
cupaB (HKBC — MBC). Ogimiitanit nmouatok mpomy Oymo mokmaneno y 1938 p. 3 omxoro
0OKy, MOAIOHWI MiJXiJ TUKTYBABCS CYCHIJIbHO-TIOJMITHYHOI CHUTYAIli€l0, M0 Majia Micle y
el mepioa B KpaiHi, 3 1HIIOTO — BiJOMYHM JIOCBiIOM apXiBHOI cpaBu, Hacammepen y cdepi
30upaHHs, 00pOOKH 1 3a0e3MeUeHHS CEKPETHOCTI 010 HasIBHOI iHpopMartii» [21].

B. I'peuenko, aHami3yroud MPOIECH CTAHOBJICHHS Ta opraHizamii Mimimii B 1917-
1930 pokax, 3a3Hauae, Mo (HopMyBaHHS YKpaiHCHKOT MUTIIII MPOXOAMIIO Y JOCHTh Ba)KKHX
yMOBax: HE BHCTAa4yaJio KaJpiB, HaJ3BHUaiHO cilabkoro Oyna MaTepialbHO-TEXHIYHa 0asa.
HeoOximHO 3a3HA4YMTH, IO JIOBOJI YacTO MIUTIIisS BHUKOPHUCTOBYBAJIACA PaITHCHKAMHU
opraHaMy came SK KapaJdbHHH IHCTPYMEHT, IOBHOB)KCHHSM IIPEBEHTHBHOTO XapakKTepy
yBara He Mpuuaisuacs. Ane Bce ) OCHOBHOI (YHKIIE Miimii Oyno 3abe3neueHHs
MPABOMOPSAKY, 3aXUCT TPOMAJSIH BiJl 3J0YMHHOCTI. | 1m0 QyHKIiI0O BOHA, HE3BaXKAIOUM Ha
TPYAHOIIIl, BUKOHYBaJa Ta BBa)kaja mpiopureTHoro [22, c. 15] .

Ha migTBepKeHHS BHCIOBICHOIO HAYKOBIEM CyMKEHHS HABOJWMO BHCHOBKHU
O. Koszunens ta A. Jlock y cratTi «HanpsiMu misiapHOCTI IPAaBOOXOPOHHUX OpTaHiB (MiMiIii) B
1920-1930 pokax», ne aBTopu 3a3HaydaroTh: «He3BakalouWm Ha TPYAHONI CTAHOBJICHHS
MUTIIIT SIK cTaOUTBHOTO, IMOCTIHHO IiF0YOr0 Ta e(EKTHBHOTO IPABOOXOPOHHOTO OPTaHy
PaITHCBKOTO IEpiony, HeoOXiTHO 3a3HAYNTH, IO BCE K OCHOBHUMH HAIpsIMaMH JisUTBHOCTI
Miminii B epion Bix 1917 p. mo 1930 p. 6ynu: 6opoTsda 3 0aHIUTH3MOM, 31 3ITOUYHHAMH IIPOTH
BIIACHOCTi, CHEKYJISII€l0, OXOpOHa TPOMAACHKOTO TIOPSJAKY, 3abe3redeHHs Oe3MeKH
HaceJIeHHs, 00poTh0a 3 OE3NMPHUTYIBHICTIO, & TAKOX 3aIO0IiraHHs MPaBOMOPYIICHHIM, IO
BUHMHSIOTHCS HETIOBHOIIITHIMU TOIIOY [23, ¢. 186].
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BucHoBku. [IoTOYHMM MMICYMKOM JIO 3a3HAYCHOTO BHINE € Te, IO JOCTIKYBaHUI
HAyKOBMH CHafok ropuanuHoi Hayku y 1920-1930 poxu, sik 1 paHille, XapakTepusyBaBcs
SCKPaBO BHUPAKEHOI IICONIOTIYHOI0 3aaHTKOBAHICTIO 1 BiAmoBimaB odimidiHid iHii
MapKCHCTChKO-JICHIHCHKOI 1JI€0JI0T1YHO-0pIEHTOBAHOI MpaBoBoi Teopii. IIpoTe ympomomxk
3a3HAYEHOrO TEpioJy BHUILIM JAPYKOM psI Tpaimb, SKi ¥ JoTernep 30epiraloTb HayKOBY
LIHHICTD IS JOCTIJHUKIB, OCKUIBKH MICTSTh BEJIMKY KUIBKICTb JDKEpeNl 1 BUPIZHIIOTHCS
TIIMOOKUM ICTOPUYHUM Ta MMPABOBHM aHATI30M JJOKYMEHTAIBHOT CIIAIIIINHH.

VY uinoMy BapTo MiICYMYBaTH, IO, HE3BAKAIOYM HA JOCHTh 3HAYHUN OOCIT HAsSBHOI
JiTepaTypH 3 Ii€l TEMATHKH, CTYIIIHb BUBUCHHS MPABOBUX 3acajl MisUIBHOCTI OPTraHiB FOCTHUIIIT
Jou6acy Brponorx 1920—1930 pokiB 3aJIMIIIA€THCS HEJOCTATHIM 1 IOTPEOYE IIIe TOJATBIIIOT0
JIOCITIIPKEHHS.
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A. Zhydovtsev. Historical and Legal Characteristics of the Activities of the Justice
Bodies of the Ukrainian SSR-USSR in the 1920s and 1930s in Donetsk and Luhansk
Regions

Historical and legal characteristics of the activities of the justice bodies of the Ukrainian
SSR-USSR in the 1920s and 1930s in Donetsk and Luhansk regionsThe article analyzes the
historiographical and normative base of the early twentieth century on the legitimate
introduction of tools to eradicate the national spirit of Ukrainians in the territories of Donetsk
and Luhansk. The historical period chosen for the study from 1920 to 1930 showed that it was
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at this time that systematic measures were taken to destroy the Ukrainian national idea and
suppress the liberation movement towards state independence and sovereignty. On the basis
of the analyzed historical and legal sources and scientific achievements of historians and
lawyers of different time periods, first of all the Soviet era, a number of author's conclusions
on the real content of the concepts “socialist law", "proletarian law", “socialist legality™ etc.
were made. Based on the studied historical and legal sources, the author expresses his
attitude to the processes of formation of the power vertical in the new socialist state, the
development of new, now socialist methods and tools to influence society. In the context of the
above, the author's analysis of the results of the application of punitive and repressive
measures by the bodies of justice and law enforcement in the territories of Donetsk and
Luhansk regions in the first years of the attitude of the Soviet state is presented. Attention is
focused on the essential content of both official documents, which substantiated the legality
and legitimacy of the use of punitive and repressive instruments by the judiciary and law
enforcement agencies, and the scientific achievements of Soviet scientists, taking into account
totalitarian censorship and enhanced political and legal control. socialist law and order. It is
proved that the essence of the state and legal policy of the period 1920-1930 was the
eradication from the consciousness of Ukrainian immigrants from different regions, primarily
from Western Ukraine, national spirit, ethnic identity and assimilation into an artificially
created category — the Soviet people.

Keywords: justice bodies, socialist legality, socialist law and order, NKVD-MIA bodies,
judicial system.
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BHECOK B’€EHCBKOI'O COBOPY
1311-1312 POKIB Y PO3BUTOK
CEPEJHBOBIYHOI'O KAHOHIYHOI'O ITIPABA

Cmammsa npucesyeHa OOCHIONCEHHIO NPUYUH CKIUKAHHA, NI020MOGKU 1 opeanizayii
pobomu, cymHocmi NOCMAHO8 (KOHCMumyyil, Oexkpemig) ma ixHvboi 3Hauywjocmi 01
PO36UMKY KaHoHIuHO20 npasa eounoco 8 XIV cm. 3aeanvhoyepkosnoco cobopy — a came
B’enncoroeo cobopy 1311-1312 pp. Aemopamu xoncmamosano, wo B’enncokuil cobop
npo0o0BIHCYE Mpaduyii, 3aKna0eni nonepeoHimu cooopamu 3axioHoi yepxeu, ma 0eMoHCmpye
nooanvuie 3pOCManHs eeKmusHo20 30TUCHEHHA NANCMEoM 3aKOHO0A8Y0i 81a0uU. 3a3HaAUEHO,
wo 6azamo numams, o8 A3aHuUx 3 pobomoro B’enuncvrozo cobopy, 0ogeull wac 3anumianiucs
CRIpHUMU: 0ama OCMAmMoOYHO20 ONPUTIOOHEHHS KOHCIUmYyitl, ogiyiiine HaOymms YuHHOCMI
COOOpHUMU NOCMAHOBAMU,; KITbKICMb HOCMAHO8 | iX MOYHUUL 3Micm, emanu CKIAOAHHS
cobopuux Oekpemig (AKUX came KOpe2y8amsb 3a3HA6 NepeuHHULl mexcm). Bucioeneno oymxy,
Wo cyyacHuti cman 0oKymeHmayii yce we He 00360J5€ 3p00UMU OCMAMOYHi 6UCHOBKU 3 YUX
numans. Jlogedeno, wo B’enncokuii cobop eidicpas eadcnugy ponv Y 3an0YAMKYGAHHI
AOMIHICIMPAMUBHUX, (DIHAHCOBUX, CYOOBUX PehOpM PUMCLKUX NOHMUPDIKIE ABIHbUOHCHKO20
nepiody. 3’acosano, wo 20a06HUMU ocobausocmamu B enncovroeo cobopy e: 1) eubipkogui
BUKIIUK NANOI0 ENUCKONIB, SIK NPABUIO, JTUULE NO 084 3 KOJNCHOI YyepKo6HOI nposinyii (mobmo
MEHWA NOpPIGHSIHO 13 cepedHbolo 0as cobopis XIII cm. Kinbkicme yuachukis), 2) ckopouena
3a2anbHA KIMbKICMb ceciti 00 MpboxX (MidiC nepuiow i Opyeoro n’ams 3 NOJOBUHOK MicAYis,
mooi ax y XII cmonimmi xoxcui 8—20 0Owuig); 3) cucmema Komiciti 01 UpPOOKU piuieHb;
nucbMo6i 36imu, 4) 36imu 20myeanu OKpemo 6i0 pisHUX Hayill nio KepieHUYMEOM KaApOUHALIS i
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3a yyacmrio nanu,; 5) NOOaHHs («epasaminay) 6yau ynopsaokogaui 6 pyopuxu i 3oepicanucs 3a
eeocpagiunum  nooinom. Aemopu Oitiuiiu  6UCHOBKY, WO CcOO0p CRPUsi@ IOPUOUYHOMY
00IPYHMYBAHHIO NANCLKOI NpumMamii, NOOANLUIOMY 3POCMAHHIO NPEePOaAmUE PUMCHKUX
noHmu@ixie y yepkei i asmopumemy CepeoHbO8iuHOI 3aXIOHOI YepKeu 6 MOo204acCHOMY
CYCRITbCMEI.

Knrwuoei cnosa: xanouiume npago, Kopnyc KaHOHIUHO20 npasa, B’enncvxuil cobop,
Knemenminu, Knemenm V, nancoxa npumamisi.

Meta cTarTi moyiATae y JOCTIDKCHHI NMPHYHH CKIWKAHHS, MIATOTOBKM 1 OpraHi3arii
poOOTH, CYTHOCTI IMOCTaHOB (KOHCTHTYIIH, ICKPETiB) Ta iX 3HAYYIMIOCTI JJIS PO3BHTKY
KaHOHIYHOTO TIpaBa 15-T0 3araJpHOIIEPKOBHOTO COOOpY 3axifHOi IIEpKBH, a came
B’enncekoro cobopy 1311-1312 pp. (emunoro B XIV cr.); meperisini icropiorpagiunoi
TPamuIii IOJ0 HEBU3HAYCHOCTEW, INPOTAIHWH, NPOTHUPIY COOOPHOrO 3aKOHOAABCTB Ta
MOJJIMBOCTEH CBITCHKOTO BILIMBY Ha PillIeHHs COO0PY.

IMocranoBka npo6Jemu. B’enncekuii cobop [1, ¢. 643-726; 2; 3, c. 285-311; 4, c. 333-
401] npunanae Ha MOYaTOK nepexigHoi enoxu Bijg CepenHixX BiKiB 10 PaHHBOMOAEPHOI 100w,
BiJl iJleally XPHUCTHUSHCHKOI €IHOCTI JIO TUICKaHHS ETHOHAIIOHAIBHHMX iHTepeciB. JlericTw
MiJICYMOBYIOTh 3pOCTal04i BUMOTH CBITCHKOT BJaJd B KOHIICIIIi «KOPOJb — IMIIEPAaTOp Y
CBOEMY KOPOJIBCTBI», 3TIJHO 3 SIKOIO KOPOJIb € BEPXOBHHM CYBEPCHOM HaJ 3aKOHAMH,
3BUYAsMH, MpHBUIESMH Ta cBoOomamu. Taki JAeknapallii, HaBiTh SKIIO BiZOOpa)xkarOTh
TIOJIITHYHI ITUTI, IKKX II[e HEOOX1THO TOCSTTH, & He peaJlbHy CUTYAIlil0, BKa3YIOTh Ha ITOCTIHHO
3pOCTaloyy MpipBy MK TPaTUIIHHUMHU 3pa3kaMd, Ha SKi CIIUpaBCS IMYHITET IEPKBH, i
HAIlIOHAJIHHOKO JICPIKABOIO HA YOJIi 3 KOPOJIEM, SIKUii PEBHO CTABUTHCS IO CBOIX MPEPOTaTHB.
Ha cneni icropii 3’SBISIFOTbCSA HAIliOHANBHI amOimii 1 CyHmepHUITBa, MESAKI AOCIITHUKU
BBaXKAIOTh, IO 1 B peniridHid cdepi Takoxk. [loka3zoBo, mo coOopHa Komicis pedopm
KJacu(ikyBajia CKapru IEpPKOBHUX MPOBIHIIN 3a HAIlIIMH, a Tara pPaguBCs 3 E€MUCKONaMH
[IOJI0 PO3MJIAY IMPOEKTIB XPECTOBOTO IMOXOAYy TaKk CaMO 3a HalisMH. 3ragka Ipo
HEOOXiMHICTh LEpKOBHOI pedopmMu y B’enni HaBpsg uu Oyiga HOBUM SIBHIIEM JUIs
cepeHbOBIYHMX coOOpiB. HaBmaku, Iie BiAMOBiNANIO IMEPKOBHAM HOpMam MOIEPETHIX JBOX
CTOJITh, SAKI TEPETBOPWIIM HEOOXITHICTH peopMH Ha HEBiI'€MHUH MpeaMeT COOOPHHX
oOroBopens [5; 6; 7]. Ane HOBI BUKIMKM Ta HOBI TOUKHM KOH(JIIKTY BHMAarajid HOBHX
I AXO/IIB.

AHaJIi3 ocTaHHIX JocaizKeHb i my6aikamiii. B octanni necsatupivds B’ eHHCBKHIA coO0p
MPUBEPTAE JOCIITHUIBKY yBary HacamIepe[ K CKIaIHUK TOCTPUX, OypXJIMBUX iCTOPUIHUX
nporeciB: 1) IpOTUCTOSIHHS YHiBepcalli3My Ta MapTUKYISPU3MY SIK NPHUHLUIIB CyCHiITBHOI
opraHizamii Ha Tl OYEBMAHOI 1 3aTSDKHOI KPH3HM «IMIEPCKOCT» XPHCTHSHCHKOTO CBITY Ta
MOSIBA W YTBEPKCHHS HAa TepeHax 3aximHoi €BpoNy eTHOHAIIOHANBHUX JIEpXkKaB; 2) TOCTPOi
(ha3u MPOTHCTOSHHSI CBITCHKOI Ta IIEPKOBHOI BJAM: «Ile3apenamizM» (paHIy3bKOro KOpOJs
®inmina IV KpacuBoro vs «TeokparnyHuii MoHapxi3m» manu bonidaris VIII, «ppaniy3pka
3anekHicThy manu Knemenra V; 3) ictopii marncrsa (IepeHECeHHS alloCTOILCHKOTO MPECTOTY
3 Pumy B ABIiHBI{OH, HOrO TNPUYMHH 1 HACHIIKHA, CYTHICTH ULEPKOBHHX pedopM
«aBIHBHOHCBHKHX» Tam); 4) icTtopii depHenTBa (KpH3a >KeOpPydIuX OpICHIB, Cylepedka Ipo
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O1/THICTh, MPOTHUCTOSHHS CIIPITyaiB Ta KOHBEHTYATIB); 5) opraHi3allii XpecToOBOro IMoxXoay 3a
HOBHUX YMOB (BTpaTa OCTaHHIX XPHCTUSHCBKUX BOJIOJIHb Yy CBsTilt 3eMii, 3aroCTpeHHs
BHYTPIIIHIX NPOTUPIY cepes] 3aXiAHUX AepKaB); 6) A0Ji OpAEHY TaMILTiepiB (3BUHYBAYECHHS 1
CyJIOBI TIPOIlECH TPOTH KEPIBHUIITBA Ta MPHHIUIHN PO3MOMITY KOH(ICKOBAHOIO MaiHa);
7) icTopil cepeaHbOBIYHOI MOMITHYHOI TYMKH: BHTOKIB COOOPHOCTI 1 3apOKEHHS COOOPHHX
Teopiil. JlecATkH, SKIIO HE COTHI Cy4acHMX HayKOBHX ITyOJiKamiii IPHCBAYEHI came LM
acmekTaMm JisutbHOCTI B’eHHCBKOTO co60py [3, c. 307-311]. OCTOpOHB CBOTOJCHHOTO
JOCHIJHULBKOTO MEHHCTPIMY 3aHIIAIOThCSA MPOOIEMHU BHYTPIIIHBOLEPKOBHOIO pedopmy-
BaHHS Ta PO3BUTKY KaHOHIYHOTO IIpaBa.

Bukaan ocHoBHoro wmarepiamy. Ilamceka Oymia «Regnans in caelisy (Ilyatbe,
12 ceprast 1308 p.) 3axiukana npenariB Ha cobop, sIKMH MaB po3novaTrcs y B’eHHi 1 ;xoBTHS
1310 p. [Tana KiemeHT V BU3HA4MB TPU OCHOBHI TEMH HOPSJIKY JEHHOTO: peopMa LEPKBH,
BiJTHOBJICHHsSI XPECTOBOTO TOXOJy Ta JIOJNS OpJieHY TaMIuliepiB (XpamoBHHKIB). IIpenaris
MOMPOCHITH TIATOTYBATH MUCHMOBI 3BITH NP0 (paKTHYHE CTAHOBHIIE IEPKBHU Y IX Aiole3ax 3
HepetikoM MmpodieM, «iki noTpeOysanu BTpydanHs CBsartoro IIpectomy amst iX BUNIpaBIeHHS i
pedopmyBanHsy. bynna Oyna Hagicmana 253 mpenatam: 4 marpiapxam, 75 apXi€mucKoIam,
151 enuckomy, 13 abaram, 10 kepiBHHKaM YepHEUWX OpJAeHIB. Jleski mpenatu neneryBaiu
IPaBO TPEACTABHUITBA «IIPOKTOpaM», IMO YCYBaIO MpoOJIeMH, BUKIMKAHI HEPHITCTISIMU
cepeqHbOBIYHOI Teorpadii Ta MOXWIMM BIKOM TWpeJaTiB, i MajJo Ha MeTi 3a0e3MeuuTH
MaKCUMalbHy Yyd4acTh Ha co0Oopi. BHKOpUCTaHHS NPOKTOPIB BIANOBIJAIO PO3BUTKY
TOTOYaCHUX TIPEICTABHUIIBKUX MOJENeH y CBITCBKHX mapiaMeHTax i acambiesx. [lama
3aKJIMKaB JI0 y4acTi B cOOOpi XpHCTUAHCHKUX mpaButeniB. ®inin IV ®panmysskuii, ['eHpix
VII JlroxcemOyp3bkuii, JlromoBuxk Hasapcekuii, Kapn II Heanomitancekuii, Enyapa 11
Amnrnidicekuii, Xaiime II Aparoncekwii, ®Pepaunann [V Kacrtunbcbkuii, Xaiime 11
Maitopkcerkuii, [leni [lopryranscekmid, loran I boremcrknit, Kapobept Yroperkwmit, ['enpix 11
Kinpcekuii, ®pingpix III Tpinakpidicekuid Ta YKan 11 B’€HHCBKHMIA OYOJIOBAIH CITHCOK
3anpomeHnx MUpsH. OJHAaK XPUCTHSHCBHKI KHS31 3aJHMIIMINCA OCTOPOHB IEPKOBHOTO
3i0panHs. Tinmeku nodin B’enHa OyB mpHCyTHiN Ha BiAKpUTTI cobopy. CBITCBKI Boioaapi
Oynu mpencTaBieHi aeneranisMu 3 Aparona, Anrinii, Cumuii, [lopryranii, Kactumii, Kinpy
ta @pannii. Hemae nepekonnmBux nokasiB yuacti ['enpixa VII abo #oro npeacTaBHUKIB (Ha
Toi "ac obpanuii imneparop I'enpix VII BoroBas B Itaii).

Bin 144 no 170 npenatis O6ynu npucytHi Ha odimiiinomy BigkputTi (16 xoBTHS 1311 p.)
[3, c. 286]. Lle BimHOCHO HEBENIMKA KUIBKICTD TIOPIBHSIHO 13 CEPEAHBOIO YYACTIO IEPKOBHUKIB
y cobopax XIII cromitrsi. OCHOBHOIO MPHYHMHOI IHOTO OYB BHOIPKOBHMH BHKJIHMK ITaIlO0
€MHICKOITIB, K MPaBWIIO, JIUIIE TIO J[Ba BiJl IIEpKOBHOI MpoBiHIii. Hanpukian, apxienuckona
Peiimca cympoBomxyBamm enrckonu Cyaccona i lllanon-crop-Mapha; apxienuckona Pyana —
enmckonu baite 1 Kyranca; apxiemuckona Typa — enuckornu Jle-Mana i Amxkepa.

Knement V npusHaume kapmunanie Hikoms me ®@posimt, Hanmoneona Opcini Ta XKaka
Jroe3a uuTaTH JIONOBiJI MpenaTiB 1 BHU3HAYATH HAWOUIBIN HarajabHi MUTAaHHA, SKi
noTpeOyBamy MOKpamieHHsT B IepkoBHOMY >KUTTi. Cam KiemeHt OpaB akTUBHY ydacTb Y
00roOBOpEHHIX KOMICII TphOX KapmuHaiiB 3 cepenunn cidas 1312 p. [Ipoxanus (gravamina),
MpeJcTaBlieHi cobopy, Kiacu(ikyBamucs i 30epiraivucs BiMOBIIHO O KpalHH MOXOKCHHS
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[11, c. 197-221; 12, c. 319-326]. Jleski €enMCKONU CKJIAAAd OCOOUCTI MEMOpaHIyMH, 5K
enuckon Manna i rpad XKesonmana Titiom Tropan Momoamuii (1296-1330) [8; 9; 10, c. 113—
284]. I'. Jlropan 3aknukaB peopMyBaTh LlepkBy «y IaBi i wieHax». BiH BU3HAUNB KIIIOUOBI
npoOJieMH IEepKBH, MmO ToTpeOyBamu pedopM: HaaMIpHA BiIaga Ta KOPYMIIOBaHICTB
MAIICEKOTO JIBOPY, 3OBKMBAHHS €IHCKONATY, Oe37aJHe 3aCTOCYBAHHS IICPKOBHUX CAHKIIIH,
BIJICYTHICTb yBard 10 (pOpMyBaHHs JyXOBEHCTBa, HOro moraHa mMiJroTOBKAa 1 HENPaBOMIpHA
TIOBeJiHKa, BIJCYTHICTh Pe3UICHIIN €MHUCKOIIB y IXHIX aiole3ax, HaKOIMW4eHHs OeHedilliiB,
MOBLIBHICTb NMPOLECIB Y LIEPKOBHOMY CYJIOUMHCTBI, HEOOXIHICTh peOpMHU JITYyprii, 3aHAITO
OaraTto 3BUIBHEHb JUIS YEPHEUYMX OpJCHIB, ITHOPYBaHHS TMPOBIHIIMHUX paj, Hamaj Ha
IIEPKOBHI MPHBiJIET Ta aKTUBH 3 OOKY ITMBUIBHOT BJIAH 1 TIOTaHE NOTPHMAHHS 3aIloBileH sK
JTYXOBCHCTBOM, Tak i HapoaoM. [lropaH HaMaraBcs IepefaTy siipo LEpKOBHOI BIagu coOopy.
ITama, cTBepKyBaB BiH, HE IIOBUHEH CKACOBYBaTH COOOpHI pillIeHHs, a CaHKIIis cobopy Oyina
HeoOXilHa KOXKHOTO pa3y, KOJW Ilalla yXBaJlOBaB 3aKOHM s Bciei mepksu. 1100
3a0€3MeYNTH TaKUi PO3IOALT IOBHOBAXEHb, JlFopaH pajuB 30MpaTH MpeIaTiB KOKHI TECATh
POKiB, y Takuil cnoci® poOisiun coOOpu OPraHIvYHOI YaCTHHOK IIEPKOBHOTO YIPaBIiHHAL
Bpaxae cyuacHuit xapakrep aeskux mnponosuuiid I'. {ropana, siki B3araini He Oyiu TPUAHATI
JI0 yBarm coOOpOM: TIPUHIMIT KOJETIaIBHOCTI Ta CYOCHIIapHOCTI, pEeTyisApHE CKIUKaHHS
c00O0pIB, MOXKITUBICTh BUCBSIYCHHSI OJIPYKEHOTO TyXOBCHCTBA.

Ha Binxpurti cobopy KiemeHT V moknaB cBOO IpPOMOBiAs Ha mcajoM: «S Oymy XxBaauTu
T'ocnona BciM cBOIM ceprieM y 300pax MpaBeqHUX...». Ilama oroixocus mpo NmpU3HA4YEHHS BOX
KOMITETIB JIUIS PO3IJISMY IHKBI3HIIMHUAX MPOTOKOJIB IMOJO TAMIUTIEPIB 1 MIATOTOBKH IPOEKTY
XpecToBoro moxomy. bimpm mokmamHo KnemeHT V' 3ynmMHMBCS Ha CTAHOBHWINI IIEPKBH, SIKE
BUMarajo HeraifHux pedopmM. Ilama He orojgocuB AaTy HACTYIHOTO 3aCiaHHs, MOBYAHHS II0JI0
MOZATIBIIOTO PO3KIALy poboTH coOopy (aKTHYHO BKa3ye Ha MEPEXiA BiJ KOJMIIHIX MOAENeH
3araJbHUX 300piB, «viva voce», m0 Oiablln By3bKHX, mpodeciiiamx komiciid [13, c¢. 25-35].
VYeynepeu Tpaquii XIII cromiTTs nepiomuuHuX acamOiell KoXkHI BiCIM-IBaIITh THIB y B’eHHi
CHCTEMa CIIEIIaTbHO CTBOPEHUX KOMICIM CKOpOTWIIAa KUTBKICTh 3arajlbHUX Cecif 10 TphoX:
16 >xoBtHs 1311 p., 3 kBiTHA 1312 p. i 4 Tpasns 1312 p. Kowmicii crimpanucs Ha MUCEMOBI 3BiTH,
SIKi 371e0LIBIIOT0 PETEIBHO PeAaryBaIHcs Mepell ToIaHHAM JIo cobopy. HoBa cructema 3podmia
poboTy cobopy OuTbI eeKTHBHOIO 1 BOJHOYAC 3a0e3reunIia OUTbIT HaIIHHUH KOHTPOJIb MAy 3a
PI3HUMH KOMICIsSIMH, a uepe3 HUX — 3a piteHHsMu cobopy [14; 15; 16].

Tpu cobGopHI KOHCTUTYIT pO3MIISAaNy 3al00DKHUKYM Ta NMPOTHUBATM HAmagaM MHpPSH
(cBiTCHKOI BiIaiK) Ha cBOOOIM LepkBH. [lepira nependavana mepelik mokapaHb (30Kpema,
€KCKOMYHIKaIlii, IHTepAUKTH) JUIsl CBITCBKHX CEHBHOPIB Ta IX CIUIBHHUKIB 32 MOPYIICHHS
[epKOBHOTO iMyHiTeTy i mpuBimerii ¢dopa [4, c. 364-365, n. 33; 2, c. 475-478];
YB’SI3HEHHS €IIMCKOIIB 1 CBSIICHHOCTY)XHTENIB M[00 3MYCUTH iX BIiIMOBHUTHCS BiJ CBOTO
Oenedimis a00 He AaTH IM OMPUITIOAHUTH PilIeHHsT AmtocTonbebkoro [Ipectony [4, ¢. 365—
366, n. 34; 2, c. 476-477]. lpyra BBOIMIA «peines gravesy MPOTH IBOPSH 1 CBITCHKUX
CEHBUOPIB, sSIKi CHIIO, TPUMYCOM HaMarajiucs JOOUTHCS BiJIMOBH KJIipHKa Bif OeHediliro
[4, c. 367, n. 36; 2, c.478-479]. Tperss oroBopioBana 30€peXXEHHS MOBHOBAKEHB
€MMCKOMaMK, BUTHAHUMH CBITCHKOIO BJIaJIOK0 3 mpecTtoiiB [4, ¢. 339-340, n. 7; 2, ¢c. 479—
482], ixHe mpaBO HA BIUTyYeHHS KPHUBIHHKIB 1 30€peKEHHS OpPAMHAPHOI IOPHUCIUKINII.
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[Ipenat, sikoro oOpas3wB CBITCHKHUW CEHBHOP, MaB 3BEPHYTHCS 3a JOIMOMOTOI JI0 TPHOX
CYCIZIHIX €MHUCKOTIB; OCTaHHIM HaJaBajocs MPaBO MOKapaTH BUHHOI'O, HABITh SKIIO BiH
nepeOyBaB 3a MexaMu J1011e3y iXHbOTO CIiBOpaTa, 3a yMOBH, IO BiICTaHb HE MEPEBUIIYE
YOTHUPHUJECHHOTO Mapury [2, c. 687, n. 21].

JIBa nexpeTH CTOCYBIWCS IIEPKOBHUX TPHOYHATIB (Cy/AiB) 1 MaJli HA METi peopraHi3allito
HKBI3ULIMHOI mpouenypu [7, c. 45; 17, c. 16; 18, c. 411-428], BumpaBneHHs] HaaMipHOCTEH
iHkBi3uiil. Y XIII cTomiTTi nanceki iHKBI3UTOPH, 00paHi 3 XKeOpydnX OpJEHIB, IPAKTHYHO 3aMiHIIIH
JIOLE3aIbHUX CYIIIB Y IEepecliyBaHHI €peTukiB. BinOymucs cepio3Hi 370BKMBaHHS, OCOOIUBO
IOZ0 TIOPEMHOTO PEeXUMY. 3a COOOPHOI0 KOHCTUTYINEIO TPHUBAIC YB’S3HEHHS, 3aCTOCYBAHHS
TOPTYp, BUHECEHHS BHPOKIB ITIIOPSIKOBYBAINCH Y3TOMKEHUM JIisIM IHKBI3UTOpA 1 €EMHCKONA
mione3a. B’s3HuIl €peTWKiB TIOBMHHI Mard JBOX OXOpPOHIUB, OJWH BiIMOBIZAIBHWI Tepen
€MUCKOTIOM, 1HIIINK — Tiepe/1 iHKBI3UTOpoM. JBepi KOXKHOT KaMepl MaTUMYTh JIBa KITFOUi 10 OTHOMY
IUTSL KOYKHOTO TIOPEMHHKA. BOHM 3MOXKYTh POSMOBIISATH 3 YB SI3HEHHUM JIMIIE B TIPHCYTHOCTI CBOTO
HaJICWIaIM B’SI3HAM. [HKBI3UTOpaM Ta €MMCKONAM HaKa3yBaJloCs PEBHO IiSITH MPOTH BUHHUX, alie
0e3 mepecrnimyBaHHA HeBUHHHX. [Ipyra dYacTMHa IeKpeTy BCTaHOBIIOBAJIAa MIHIMATGHUN BIK
IHKBI3UTOPIB Ha PIiBHI COpOKa POKIB, 3a00pOHSIa BHMAaraHHs TPOIICH, & TaKOX 3JI0B)KHBaHHS
HOCIHHSIM 30poi CITy>k00BIsAIMHU THKBI3UIIIT [4, ¢. 356359, n. 26-27; 2, c. 484-490]. /Ipyra koHCTH-
TYIIA Majla Ha MeTi MPOLENypy 3BUYAMHUX CYiB JJIsl BUPIILIEHHS YChOTO, 10 CTOCYEThCS BUOOPIB,
OeHediwiiB, KaHOHIKATIB, JNECATUHHM, LUMOOHMX ChpaB Tomlo. BoHa mepenbavyana CHpOIICHHS
TPOLIEYPH Ta BiATIOBIHE CKOPOYEHHS CyI0BOro amapary [4, c. 339, n. 6; 2, ¢. 490-491].

JlucuMIniiHapHi KOHCTUTYIT HacaMIiepe]] Majld Ha METi BHUIPABUTH 3JIOBKHBaHHS
3BUIBHEHHSMH (NCIIEHCAMH) 13 3arajibHOTO NpaBa, OTPUMAHUMHU KEOPYyUHMMH OpACHAMU Bij
Amnocronbcekoro Ilpecromy. Toit ¢akt, mo Oarato wWieHiB pemirifHuX OpaeHiB Oyiu
3BUIBHEHI BiJl KOHTPOJIFO MICIICBOT'O EMUCKOINATY, OCKIJIbKA BOHU 0E3MOCEPEIHBO 3aJICHKAITU
Bin Cesaroro IlIpecromy, CTBOpIOBaB CHTYyaIlif0 3HAYHOTO IMYHITETY 1 TIOPOIXKYBaB
3JI0B’KHBAHHS IPEpOraTUBaMU KOXKHOIO 31 CTOpiH. KpuTrnuHi MeMopianu npoTH «BUKITIOYCHDY
JUIsL depHeNTBa OynM HaniciaHi J0 cobopy emuckomoMm Amnxepa [iiiomom ne Mepom Ta
apxienuckornoM bypxa Erinio PomaHo; cepen 3axucHUX BimmoBiael — Mmemopianu abata Iami
JKaka me Tepina ta aHonimHOro mpiopa Illapite-ctop-JIyap [3, c. 292]. 3a kimbKicTiO Ta
TOYHICTIO IeTaJIel TUCIUILTIHAPHI COOOPHI KOHCTHUTYIIIT MEPEeBaXKar0Th YCi 1HIII.

CyBopi nokapaHHs niepeadadeHi JJii MOHAaXIB, AKi JJO3BOJSUIM XPUCTUSHChKE TIOXOBAaHHS
BIJUTYYCHUX BIJ] IEPKBH 3JI0YMHIIB, SKI IMOBHICTIO HE IOKAasUIACA, JapyBalld TaiHCTBa
MUpsiHaM  (TIoMa3aHHs, €BXapUCTII0), YYHMHSIM [DIFOOW, TIOKasHHA 0e3  JI03BOJTY
napadisimpHOTO CcBseHHuKa [4, c. 363, n. 31; 2, ¢. 536-539]. 3a0opoHEHO MOHaxXaM uepe3
CBSITHI HOCIYX 1 MiJT 3aTPO30I0 BiYHOI Kapy MOTaHO TOBOPUTH MPO MPEJATIB y iX MPOMOBIIIX,
HE JOIyCKaTH MUPSH IO BiIBiXyBaHHS mapadisuIbHUX IIEPKOB, MPOIOBIAYBAaTH (HaNbIIHBI
IHAYIBreHIIl, BTPYYaTUCS Yy 3allOBITH Yy CIOCIO, HECHPUSATINBHUNA IS IHTEPECiB IIEPKOB,
MIOHOBJIIOBAaTH 3aKpHUTI CIpPaBH, IEPECHigyBaTH oOcCi0, sKi 3BEpTAIOThCA MPOTH HHUX 0
[IEpPKOBHUX TPUOYHAIIB.

Jpyra KOHCTHUTYIIsI YTOYHIOBaNa KaHOHIYHI YMOBH 1 CTPOKH Kouamii OeHedimiie [4,
c. 338, n. 4; 2, c. 539-540]. Tpers KOHCTHUTYIIS 3arpoKyBana CEPHO3HUMH TTOKapaHHIMU 32
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pi3Hi MaxiHaIlii 3 IeCITHHAMH, B SKUX OyIyTh BUHHUMH MOHaxu [4, c. 345, n. 11; 2, 540-541].
YerBepTa KOHCTUTYLIS 3a00pOHsLIa KeOpyurM OpieHaM KyIyBaTH HOB1 OyAMHKH, IIPOAABAaTH UM
HepeiaBaT iCHyroul MOHAcCTHpi Oe3 wiTkoro 103Boiy Cesitoro IlpecTommy (IOBTOPEHHS AEKpPETY
nari bowrigamis VI «Quum ex eo») [4, c. 366-367, n. 35; 2, 541-545]. Jlpyra udactiHa
KOHCTUTYIIIi 3a00pOHsIIAa 4lieHaM KeOpydnX opieHiB (MMiJ CTpaxoM BIUTYYeHHS BijJ IIEPKBH)
TOBOPUTH 3 Kadenpu MpoTH JecsaTuHu [2, c. 686, n. 9]. II’sTa KOHCTHUTYLIS CTOCYBaaacs
CKAaCyBaHHs NPUBLICIB MIHOPUTIB, SIKi MPOJOBXKYBAIU BIANPABIISITH CIYy>KOU IiJ Yac IHTEPIUKTY
[4, c. 367, n. 37; 2, c. 545-547]. 1llocta KOHCTUTYIIisl MOHOBIIFOBAIA KOHCTHTYIIIO «Super
cathedram» bBonidamis VIII (18 mortoro 1300 p.), ska peryiroBaia BiTHOCHHHM YEpHEITBA 3
napadisuibHIM JTyXOBEHCTBOM [4, ¢. 341-345; 2, ¢. 547-552]: 1) 4epHedi HPONOBiAI B IXHIX
IIEPKBaX 1 Ha IPOMAJCHKUX IUIONIAX € OE3KOIITOBHUMH; 2) YeHLli MOXYTh IPONOBiAYyBaTH B
napadisuIbHUX 1epKBaxX JIMIIE 3a 3alpolleHHsAM abo 3 J03BOJY CBSILIECHHHKA; 3) Ui CHOBiIeH
JIO3BUT OpIuHApisi € 000B’s3koBMM. ChOMa KOHCTHTYINSI 3aKJIMKalla €IWCKOIIB 1 TIpeliaTiB
TIOBAXaTH TpaBa Ta MPHUBLICT 3BUILHEHUX OPJIICHIB, HE MEPEIIKOLKAaTH abaraM 1 HACTOSTENSAM
BiJBiMyBaTH reHepasIbHi UM MPOBIHIIAHI KamiTysu iX opaeHis [4, ¢. 361-363, n. 3; 2, ¢. 552-556].
Ille oHA KOHCTUTYIIS HaraayBaja IpaBa apXielmucKoma y HOro MpOBIHIN Ta €mMCcKomna y Horo
Jiore3i 1 pa3oM 3 TUM 3aKJIMKajia X YTpEMYBATHCS BiI OyIb-SKOr0 BTPYYaHHS y TpaBa Ta
TPHBLIE], TapoBaHi skeOpyunm opaeHam [4, ¢. 364, n. 32; 2, ¢. 561-562].

Konctutynis «Cum sit naturae consonumy periaMeHTyBajla €MUCKOICHKI MPOKyparii
Jioresy, oOMexyBajia HEBUIPABIaHI BUMOTH €MUCKOIIB MIOAO TXKi, )KUTJIA Ta MHUJIOCTUHI TIiJ|
gac MacTOPChKUX Bi3UTIB [4, ¢. 352-353, n. 19; 2, ¢. 558-559]. Koncturymis «Ad nostrumy
MiATOPSIKOBYBAJIA TAKUM MpaBWIaM TMPHAOM ENHCKOIIB y MUCTEPHIAHCHKUX MOHACTHPSIX:
1) AKIIO 116 HEKAHOHIYHMI BI3UT, MpeEiaT MaB MOBOAUTHCS SK TiCTh, KOTO 3yCTPiYarOTh 3
MIOIIAHOI0 Ta MUJIOCEPSIM; 2) SKIIO 11e OQillifHUN Bi3UT, IpenaT MOXKe BUMaraTu, mob iomy
MoJay M’siCO, ajie 3a YMOBH, IO BiH NMpHAMATHME DKy 32 MEKaMH MOHApIIOrO CTOIY; a
3aJIHMIIKH €MMCKOIICHKOTO CTONTY Po3aaayTh yoorum [4, ¢. 353-354, n. 20; 2, ¢. 558-561].

TpagumiifHo TMeBHa KIiJBKICTh COOOpPHHMX TOCTAHOB CTOCYBallacsi JIUCIUILTIHU
CBSIIEHHOCTYXHTeNiB. OfHAa 3 KOHCTHUTYLIN BCTaHOBIIOBANA PSR MPUINCIB Ui UICHIB
OCHEAWKTUHCHEKOTO OpACHY: INONO OIATY, AWCIUIUIIHM, TPHHHSATTS CBSIICHHUX CaHiB,
3a00pOHH TIOJTIOBAHHS, NPOXXKHMBAaHHS 11032 MOHACTHPEM Ta OpraHi3aimii Majux MpioparTis.
Hpyra 3a00poHsuIa CBSUICHHOCTYXXHUTEISIM OyTH M’ SICHUKAMH, NIMHKAPSMH YU 3aiiMaTHCS
IHIIUMH HEHAJIKHUMHU IPpo(ecisiMU, a TAKOXK PETyNIoBajia IXHill CTUIb OJsry, 00 BOHU HE
BUTJISIAJIN HAATO CBITCHKMMH 4H BHITyKanumH [3, ¢. 303].

3rigHO 3 TpHIMCaMH KOHCTHUTYMIi B’€HHCBKOro co0Opy KOJEH OpraH TIpOMaJChKOTro
MOPSIIKY HE MOXKE YXBAIWTH 3aKOH, IO JIO3BOJISE JIMXBApCTBO ab0 3a00pOHSE BHUMAaraTu
rpolii, sIKi BKe BUIUIAYCHI JUXBapsM. bylb-sike MOpYIIEHHS [[bOTO MPUIIUCY KapaTUMEThCs
BiJUTy9YCHHSM Bill IIepKBHU. BibIme TOro, Ti, XTO 3aiiMAEThCS (PIHAHCOBUMH CIIPaBaMU, MOKYTh
NPUMYIIYBATUCS TIOKAa3yBaTH CBOi KHHUTH THM, XTO pO3CIIAye JUXBAapChKi KOHTPAKTH.
Hapermri, SIKIIo XTOCH yHEPTO CTBEPIXKYE, IO JIMXBAPCTBO HE € I'PiXOM, TO MOXE ITOCTaTH
nepe iHKBI3HUIIEIO SK MMiA03pIoBanuii B epeci [4, ¢. 360-361, n. 29; 2, ¢. 618-620].

OxpeMa KOHCTHTYIIiSl peryqioBalia BiTHOCHHH MiX XPUCTHSHAMH Ta MYCYJbMaHAMH B
KpaiHax, Jie BOHU XM pazoMm [4, c. 356, n. 25; 2, c. 642].
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VY 3aKIT0YHIA MPOTIOBi/I, IO PO3MOYHHATIACS CIIOBAMH MPOPOKa: «S TOCTaBHUB CTOPOXKY
Ha cTiHax TBOiX, €pycamume» (Ic. 62:6), mama KiiemeHT V y3araabHUB OCHOBHI LiJIi
B’enncbroro cobopy Ta Horo uucieHHi moctaHoBu [2, c. 390-408]. 3 BupasHoi BoJi
MoHTH(IKa OaraTo AEKpETIB, AKi e nepedyBaid B 3apOJAKOBOMY CTaHi, He OyJIM MPOYUTAaHI Ta
3aTBepKeH] COOOPHOIO 3al010. IX mepmre myOiiuHe YMTaHHS BigOynmocs Maibke depes 1Ba
POKH, MiJ yac KOHCUCTOpii B 3aMky MoHTte 21 6epesnst 1314 poky, 3a 4OTHpH THXKHI [0
CMEpTi TaIH 1 JIUIIE MiCNs TOTO, K TSKCTH OTPUMAIIM 0CTaTouHy GopMy. YBech Marepian OyB
JIOAaTKOBO TEperNIIHYTHI 3a Bojelo HacTynHoro noHTH¢ika loanna XXII i micis umporo
BKitoueHuid 10 106 xanoHiB «Constitutiones Clementinae» [19, ¢. 563—600], sxi odimiidHO
HaOyyM yrHHOCTI Jiumie 1317 poky.

BucHoBkH. B’eHHCBKHIT cOOOp IPOJOBXKYBaB CTaly COOOpHY Tpaaulliio MOMEpEeaHIiX
CTOJIITh, aJle BOJHOYAC BiH JaBaB BIANOBiJI Ha HEBIIKIAJHI BUKIUKU 4yacy. bynu po3rnsnyTi
YHUCIICHHI CKapry KIIPHKIB 1 MArOTOBICHI COOOPHI KOHCTUTYIT (TOOTO CTBOpPEHA BiIIIOBiIHA
mpaBoBa 0a3a) 3 TaKMX TOCTPOAKTYAIBHUX IHTaHb, SK MpoOJeMa YUCENbHUX IOPYIICHb
LIEpPKOBHOTO IMYHITETY, BTpy4YaHHS B LIEPKOBHI CIpaBH, MOCATaHHS Ha IIEPKOBHY BIACHICTh
(Hacammiepe]] 3eMeNbHY) Ta IOPUCAMKINIO (JecSITHHA, 3allOBITH, KOHTPAKTH) 3 OOKY CBITCHKOI
BIIAJIA, Ta MpoOJieMa €peTWYHHUX (BUIBHHH IyX, Oerapan Ta OEriHKH) i HEOPTOIOKCAIBHUX
rpyn (MycyJIbMaHH), sSIKi )KWIN y XpUCTHIHCbKOMY cBiTi. XKojeH monepenHiii cobop He 310paB
1 TaK 4iTKO HE BUCBITJIUB TPYJIHOIII, SIKi CTOCYBAJIUCS HE JIUIIIE CTOCYHKIB LIEPKBH 31 CBITOM,
ajie TakoX 1 MepeAyciM BHYTPIIIHI TPYJHOII, KOH(IIKTH, 3JI0BKUBAHHS, 03HAKH 3aHEHany,
ski moTpedyBaym pedopMm. CoOOpHI KOHCTHUTYINI Hamarajiwcs BUIIPAaBUTH KOHKPETHI Ta
NIMPOKO TIONIMPEHI 3JI0BXHBaHHs, Oylo O0OpaHO XOpOIMHA IIISIX KOMIIPOMICY Ta
MIOMipKOBaHOCTI.

OcHoBHI MozepHizaliifHi ocobiamuBocTi B’eHHCBKOTO co60py: 1) BHOIPKOBHH BHKIIHK
TIATIOK0 EMKMCKOIIIB, K MPABWIIO, JIUIIE TI0 JBa 3 KOKHOT IEPKOBHOI MPOBiHIIT (TOOTO MeHIa
MOPIBHSHO 13 cepeHboro st cooopiB XIII cT. KUTBKICTh YYaCHHUKIB); 2) CKOpOUYEHA 3arajibHa
KIJIBKICTB ceciif 10 TpboX (MK MEpIIOor0 1 APYTOI0 I’ SATh 3 MOJIOBUHOIO MicAILiB, Toi sk y XIII
cTomiTTi kKoxkHi 8§-20 nHiB); 3) cucTeMa KOMiciii Ui BUPOOKH pillleHb; NMHUCHMOBI 3BITH;
4) 3BiTH rOTYBaJIM OKPEMO BiJl pi3HUX HAIi# ITiJ KEPIBHUIITBOM KapIUHAIB 1 38 Y4aCTIO MAIIH;
5) momanHs («rpaBaMiHay) OyJIM YHOPSAAKOBaHI B PYOPHKH, sIKi 31 CBOro OOKY MOAUISUIACS Ha
6 IIyHKTIB KOXHA, 1 3aCEKpedeHi; BOHH 30epiranucs 3a reorpadivHuM MoIiIoM.

Omxe, pobdota cobopy crana Oinbil edexTnBHOI. BomHOodYac 3pic KOHTpONb Hamu 3a
PI3HUMH KOMICISIMH, a 4Yepe3 HHMX — 3a pIlIeHHAMH coOopy. B’eHHChKHI cobop crpusie
IOPUINYHOMY OOTPYHTYBaHHIO MAICHKOI MPHUMATIl 1 MOJAIBIIOMY 3POCTaHHIO MPEPOTATHB
puMcbkuX OHTH(]IKIB y 1iepkBi. KoHcTuTymii cobopy yBiiinum mo ceomoi kauru «Kopmycy
KaHOHIYHOTO TpaBa» — «KiIeMeHTiHy.
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V. A. Sanzharov, M. O. Macelyk, G. F. Sanzharova. The Contribution of the Council
of Vienne in 1311-12 to the Development of Medieval Canon Law

The article is devoted to the study of the reasons for the convocation, preparation and
organization of the work, the essence of the resolutions (constitutions, decrees) and their
significance for the development of the unified canon law in the 14th century. of the general
Church Council — namely the Council of Vienne of 1311-1312. The authors state that the
Council of Vienne continues the traditions established by the previous councils of the Western
Church and demonstrates the further growth of the papacy's effective exercise of legislative
power. It was noted that many issues related to the work of the Council of Vienne remained
controversial for a long time: the date of the final promulgation of the cathedral constitutions,
the official entry into force of the cathedral decrees; the number of council resolutions and
their exact content; stages of drawing up resolutions (which corrections were made to the
original text). The opinion is expressed that the current state of documentation still does not
allow to draw final conclusions on these issues. It is proved that the Council of Vienne played
an important role in initiating the administrative, financial, and judicial reforms of the
Roman pontiffs of the Avignon period. It has been found that the main features of the Council
of Vienne are: 1) selective calling by the pope of bishops, as a rule, only two from each
church province (that is, the number of participants is smaller compared to the average for
the cathedrals of the 13th century); 2) reduced the total number of sessions to three (between
the first and second five and a half months, while in the 13th century every 8-20 days); 3) a
system of commissions for making decisions; written reports; 4) reports were prepared
separately from different ‘nations’ under the leadership of the cardinals and with the
participation of the pope; 5) submissions (‘gravamina’) were organized into categories and
stored by geographical division. The authors came to the conclusion that the Council
contributed to the legal justification of the papal primacy, the further growth of the
prerogatives of the Roman pontiffs in the Church and the authority and weight of the
medieval Western Church in the contemporary society.

Keywords: Canon Law, Corpus Juris Canonici, Council of Vienne, Clement V,
Clementine Constitutions, Primacy of Popes.
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CTAJIE ®PIHAHCYBAHHA TA BE3IIEKA
Y KOHTEKCTI ITOJITHUKHA €C

Y emammi oocnidoceno cymmuicmes xameeopii «cmane QiHAHCY8AHHAY MA HAOAHO ii
aemopcoky Oeginiyito. Cmane inancysanns — ye 2100aibHa cucmema, sKa 3abesneuye
BUKOHAHHA Yinell 1 3a80aHb CMAL020 pPO36UMKY, npocoaowenux y Pezomoyii OOH
«Ilepemeopenus Hawio2o c8imy: nopadok oenHull y cghepi cmanoeo pozsumxy 0o 2030 poky»
i 30cepedcena Ha NiIOMpUMYi BUKOHAHHSA Y200 i 30008 ’13aHb 3 11020 (DIHAHCYBAHHS.

Ipoananizoeano noHAMms «QiHAHCU CMATO20 PO3BUIMKYY, YOOCKOHANIEHO 11020 CYMHICHI
o3HaKu, sKi: 1) 6paxosyioms eKOHOMIUHI, COYIATbHI I eKON02TUHI CKIA008I CMAN020 PO3GUMKY;
2) 3abe3neuyroms iHAHCOBUM KANIMAAOM Yini i 3a60AHHA CIMAN020 PO3GUMKY, 3) Maromb
Memo0 NO3UMUBHULL 6NJIUE HA €KOHOMIKY i CYCHIIbCME0 ma CMEOPEHHS CManoi 6apmocmi
(eKOHOMIUHOI, eKoN0cIuHOI, coyianbhoi) ¥ 00820cmpoKosii nepcnekmusi; 4) ¢inancysamnns
HA0AEMbCsl Pi3HUMU  (DIHAHCOBUMU  YCIAHOBAMU, WO Y CBOIll OILIbHOCMI Kepylombvcs
NPUHYURAMU CIMATI020 PO3BUMKY MA KOPROPAMUBHOI COYianbHOI 6I0N08I0ATbHOCIHII.

Baoicnueum uunnuxom 6naugy AK HA GHYMPIWHIO, MAK 1 HA 308HIWHIO (DiHAHCOBY
nonimuxy Yxpainu € obpanuil Helo espoinmezpayitinuii 6ekmop possumky. Yeooa npo
acoyiayito mioe Yrpainoio ma €C oxpecauia menoenyii nocmynosoeo 3onudicenns Yxpainu
ma €C 6 exoHOMIYHIl cghepi. A HacmynHe OMPUMAHHA CTRAMYCY KAHOUOAMA HA YNEHCMEBO 8
€C cnpuse ypomy npoyecy.

YV koumexcemi nonimuxu €C cmane ¢ghinancysanus po3ymicmocsi K cUcmema 3axo0ie 0ist
RIOMPUMKU eKOHOMIYHO20 3DOCMAHHSL Md OOHOYACHO20 3MEHUWIeHHSl MUCKY HA HABKOTUULHE
cepeoosuye 3 ypaxyeaHHAM COYianbHUx ma YnpasiiHcbKux dcnexkmis.

Dinancosa 2n0b6anizayis, AKa XapaxmepuzyemvpCs, MidC HUUM, MONCIUBICINIO 8LIbHO20
docmyny Kpain 00 306HIWHBLO2O KANIMANLY, NOCUTUAQ HeCMADIIbHICIb  MINCHAPOOHOT
Ginancosol cucmemiu, 3yMOBUNA MONCTUBICIb UUBUOKO20 NePeMillyeHsl (PIHAHCOBUX KPU3 MIdC
HayioHanbHuMu Qinancosumu cucmemamu Kpain. Tum He Mmemwi, ¢hinancosa cucmema
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Yxpainu, nasime 6 ymosax eapsuoi azu 6iiHu, 3aIUMAEMbCS CMADUILHOK | KEPOBAHOI).
bankiscoka cucmema ycniuwHo npomucmoims GUKAUKAM GIUHU 3A60AKU 3HAYHOMY 3ANACy
MiyHocmi, ceoeuacHii peaxyii HBY ma cymmegiii MiscHapoOHit 00nomosi.

Knrwouosi cnosa: cmanuii po3sumox, cmaie (IHAHCY8AHHS, (DIHAHCU CMATLO20 PO3GUMKY),
besneka, (inancosa enobanizayis.

Mera crarri. [IpoaHanizyBaTn KaTeropiro «CTaIMi PO3BHTOK» Ta HOTro (hiHAHCYBaHHS.
Jocnimutn cyTHiCTh KaTeropii «crane (iHaHCYBaHHS», Haxatu ii gediHinito Ta 3’sAcyBatH ii
3HAYEHHS [UIA Oe3IeKu B KOHTEKCTI nonitTuku €C .

IMocTanoBka mpodaemu. [Ipotuais pociiicbko-01I0pYyChKil arpecii mpoTH YKpaiHu, 1o
Hece 3arpo3y He TUIbKM U1 TEePHUTOpialbHOI LIUTICHOCTI JIep)kaBu, ane W 11 iCHyBaHHS,
TryMaHiTapHiil kpu3i, npobiemMaM, MOB’S3aHUM 13 MAaCOBOIO MIrpalli€l0 HAceJIeHHs, 3MiHOO
KIIiMaTy, TPONOBXEHHAM 1Hpkymsamii Bipycy COVID-19 Tomo, norpedye 3HAYHHX
(hinaHcoBHX BKJIaJeHb. KpiM Toro, YkpaiHa Mae MiXHapoJIHI 3000B’sS3aHHS IIIOJIO CTAJIOTO
PO3BUTKY, BU3HaueHi ctpaTerivHuMu JokymeHtamn OOH. llle oqHMM BasKIMBUM YMHHHKOM
BIUIMBY SIK Ha BHYTPIIIIHIO, TaK 1 HAa 30BHILIHIO (DIHAHCOBY MOJIITHKY YKpaiHU € 00paHHii Heto
€BpOIHTErpaliiHuil BekTOp po3BUTKY. Ilimmucanma 2014 p. Yroma mpo acorjiariio Mix
VYxpainoro Ta €C oOKpecnmiaa TEHACHIT IMMOCTYHoBOro 30mmkeHHs Ykpainm ta €C B
eKOHOMIYHIN cdepi. Yci i NuTaHHS NOTPeOYIOTh BUBUCHHS Ta OIPAIFOBAHHSL.

AHani3 ocTaHHiX JociaimkeHbr Ta myOJikaniid. MikHaponHuil  ¢iHaHcoBHI
npaBonopsnok BuBdaia O. P. BaiiniexoBcbka, Oe3rnocepelHbO MUTaHHA (DiHAHCIB CTaJIOTO
PO3BUTKY Oynu mpeameroMm gociimkenb 1. 1. Bacuiapuyk. Bukopucranmii y cTarti aHami3
(binaHncoBoi cucTeMu YKpaiHu 31ilicHIIA B TucepTalliitHomMy nociimkenHi A. C. Hectepenko.

M. KapManita 3ampolioHyBajla aHalli3 HETaTHUBHUX YWHHHKIB, IO BIUIMBAIOTh Ha
(hiHaHCOBY CTaOUTBHICTH JepKaBH Ta MPOITO3UIIIT MO0 TOJATKOBHX CTUMYJIIB 1 JeperyJisii
E€KOHOMIYHOT TISITHHOCTI B YMOBaxX POCIHChKO-YKPaTHCHKOI BIHHU.

Hini crarri. docmimutu cyTHICTH Kateropii «crane (QiHaHCyBaHHS» Ta HamaTH il
aBTOpchbKe Bu3HaueHHA. [IpoaHanmizyBaTu HOHATTSA «(iHAHCH CTAJOrO PO3BUTKY» («cTasi
(inaHCcH»), BUOUINTH HOTO CYTHICHI O3HAaKH. 3’iCyBaTH BIUIMB (DiHAHCOBOI TioOaiizarmii Ha
CTaOIIbHICTE MiKHApOAHOT (DiHAHCOBOI cHUCTeMH. PO3MISHYTH crane (QiHaHCYBaHHS Yy
koHTeKcTi nmoJitTuku €C. PosrisiHyTH cTaH (iHaHCOBOI cucTeMH YKpaiHM B yMOBax rapsdoi
(hasu BiliHU.

BukJiag ocHOBHOro marepiany JocaiakeHHsi. Y Jpyrid mosoBuHi XX CT. JIIOJCTBO
YCBIJIOMWJIO HEOOXIJHICTh TEpeXoay 10 HOBOI Mojeni po3BuTKy. HoBi mpoGriemu, 1o
MOCTall Tepel JIOJCTBOM, a CaMe: Bpa3NuBICTh Oiocdepw, 3pOCTaHHS UYHUCEITBHOCTI
HACeJIeHHS BUMararTh HOBOIO MiAXOAY JUIS CBOTO BHpIlIEHHS. YCBIJIOMJICHHS LbOT'O
CIIOHYKA€ NIep>KaBH IO TOIIYKY HPUHIMIOBO HOBHX IIUIAXIB BHUPIIICHHS MUTAHb COIIaIbHO-
E€KOHOMIYHOTO PO3BUTKY Ta €(DEKTUBHOTO MpUpOAOKOpucTyBaHHs [12, ¢. 50], a romoBHE —
3a0e3IeUeHHs] CTalIOr0 PO3BUTKY JIFOACTBA IIUIIXOM BCTAHOBJICHHS PAlliOHAIBHOTO PEXHUMY
npuponoxopuctyBanus [10, c. 472] Ta 3abe3nedeHHs BiAMOBIAHOTO (hiHAHCYBAHHS 3 METOIO
cTabumizamii cuTyamii Ta BiTHOBJICHHS HAJICKHOTO CTAHY MPUPOTHOTO CEPEAOBHINA B YMOBAX
€KOHOMIYHOTO 3pOCTaHHS.
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CoIiaJIbHO-TIONIITUYHOK TIEPEAYMOBOIO (POPMYIIIOBAaHHS KOHIICIIIIii CTAJIOr0 PO3BHTKY
Oyino 3poctaHHs ypOaHi3alii Ta 3yMOBJIGHE IIMM 3aroCTpeHHS MPOoOJIEMH MPOJOBOIBYOTO
3a0e3MedYeHHs HaCeJIeHHS MICT, ajie po0yieMaThKa BUIKO MOIIMpHIIaca Ha OUIbII II00abHi
Kateropii. A TOMy TWHTaHHS 3aXHCTy HABKOJIHIIHBROTO MPHUPOTHOTO CEPEeNOBUINA Ta
3MEHIIEHHS HETaTUBHOTO BIUTMBY Ha HHOTO BXKE BHMIIIIO 32 MEXi OKPEeMHUX KpaiH i moTpedye
KoopauHarii criBpobitauiTBa mix erigoro OOH [14, ¢. 126-127].

BcecBiTHilt exoHoMiuHMN ¢opyM y JlaBoci BUAINMB II'SIThb OCHOBHUX 3arpos:
CIOBLIbHEHHS EKOHOMIKM 1 COLalbHa HANpPYXEHICTh, 3MiHA KIIMaTy, CKOPOYEHHs
0lopi3HOMAHITTS BUJIB, MPOOJIEMH 3 KiOepOe3NmeKoro i HOBI TPYIHOII, 3 SKUMH CTHKAETHCS
OXOpOHA 370pOB’s. binbmn Toro, y 3BiTi Mpo II00ANBHI PH3UKH 33a3HAYAETHCA, MO 3MiHA
KIIiMaTy Bpaka€ Bce CWIBHINIE 1 IMIBHUIIE, HIXK 0araTto XTo oyikyBaB. Ha chOrofHi cTuxiiiHi
JIUXa CTaroTh OUTbII iHTEHCHMBHMMH 1 4yactumMu [17]. OpgHuM 3 HaWOUIbII HETaTMBHHUX
(bakTopiB, MmO BIUIMBAE Ha 3MiHY KJIIMAaTy Ta HABKOJMWIIHE CEPEIOBHINE, € HE3IaTHICTh
3aro0irTd Cepiio3HUM aHTPOIIOTCHHUM BTPYUYaHHSM 1 KatacTpodam [15, c. 16].

YucreHHi KpU30Bi SBUINA 1 BOEHHI KOH(DIIKTH OCTAaHHBOI'O IEPiody y CBITi, 30KpeMa i B
YkpaiHi, BHOCATh Xa0C y MIKHApOJHI BITHOCHHH, 3aTPOXKyIOTh MUpY 1 6e3meri [5, c. 134], i
BXKE€ 3apa3 HACyBaeThCS HOBAa CKOHOMIYHA KpHW3a, IOB’s3aHa 3 BIHHOK, HACIIJIKaMH
MOIIUPEHHS KOPOHABIPYCY, Ta30BUX 1 HAPTOBUX cymlepedok Toimo. PazoM 3 TuM QiHaHCOBA
riobanizaris Ha (OHI PO3BUTKY MIXHAPOAHOTO (DiIHAHCOBOTO CHIBPOOITHHIITBA Ta BIIBHOTO
JIOCTYIy KpaiH 0 30BHIIIHBOTO KalliTaly 3HAYHO MOCHJIMJIA HECTaOUIbHICTh MIKHAPOIHOT
(hiHAHCOBOT CHCTEMH, 3yMOBHIIA MOXKIIUBICTh IIBHUIKOTO MEpeMilieHHs (JiHAHCOBUX MPoOIeM
MIX HallOHATLHUMH (DIHAHCOBUMH CHCTEMaMH KpaiH, a OT)Ke, CTBOpHWIa HeOe3NeuHy
CUTyallil0 aisi CyO’eKTiB, sKi OMNEpPylTh y TIJ00aTbHOMY (DiHAHCOBOMY CEpEHOBHIII
(Hacammepen g aepkaB). Macmitabu Ta HacHiKH OCTaHHBOI CBITOBOI (DiHAHCOBOI KPHU3HU
2008-2009 pokiB TPOJAEMOHCTPYBAIH HASBHICTh CEpHO3HHX HEIOJIKIB (DYHKI[IOHYBaHHS
MIXHapOIHOI (PIHAHCOBOI CHCTEMH Ta BIJICYTHICTh HAJICKHOI MDKAECP)KaBHOT KOOpIWHAINT y
it cdepi. A ¢inancoBa cdepa MOPIBHAHO 3 IHIIMMHU Taly3IMH MIDKHapOJHOTO IIpaBa
BiJTHOCHO MaJIO BPETYILOBaHA Ha 0araTOCTOPOHHBROMY MIXXHApPOIHO-IPaBOBOMY piBHi. ITicms
2008 ¢hpinaHCOBa MOJITHKA JICpXKaB SIK Ha HAIlIOHATLHOMY, TaK 1 Ha HAJHAIIOHATLHOMY PIBHAX
CyTTEBO 3MiHWIAcsA. Po3nodanocs pedopMyBaHHS CHUCTEMH MIKHApOJHUX (HiHAHCOBUX
oprasizaiiif Ta GopMyBaHHs KOMIUIEKCY MIKHAPOIHUX (hiHAHCOBUX CTAHAAPTIB, MOKIMKAHUX
3a0€e3MeUNTH MiHIMI3allil0 CHCTeMHUX (iHAHCOBHX pPHM3MKiB. Llelf mporec yCKIagHIOEThCS
PO3ODKHICTIO iHTEpeciB epkaB y chepi (iHAHCIB, SIKI BOHH BIIICTOIOIOTH Ha MIXHApOIHIH
apewi [1, c. 22-23].

Pednekcis inaHciB Ha IMIUIEMEHTAIIIIO 3aca]] CTaJOr0 PO3BUTKY 3YMOBHJIA BUHUKHEHHS
HOBOTO sIBUIA — «(DiHAHCH CTajioro po3BUTKY» [2, c. 217]. Tak, MixHapogHUl THCTHTYT
cranoro po3Butky (IISD) Bu3Hawae 3a3HadeHy KaTeropifo «fJK HaJaHHA (piHAHCOBOTO
KaliTaay 1 TOCHYr 3 VIpaBliHHS (IHAHCOBUMH pH3HKaMu y ¢opmi, 1o 3ade3rnedye
E€KOHOMIYHE 3pOCTaHHs, COIlaJbHy CHPAaBEUIMBICTH 1 YHPABNIHHS  HABKOJHMIIHIM
cepenoBuiiem» [13].

IoHATTST «(piHAHCH CTAIOTO PO3BHTKY» 3aCBIIUye WOTO CKIAMHICTH i OaraToIIaHOBICTH
Ta TOTpedye Takoro (GOpMyITIOBaHHS, sike O BpaxoByBaJlo HaiiBaxiMBimI o3Haku. Cepeln HUX
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MOXHA BHOKPEMHTH Taki: 1) (iHaHCH CTajoro pO3BUTKY IPYHTYIOThCS Ha KOHIIETIIIl
TPUETUHOTO MiJCYMKY, TOOTO BPaXOBYIOTh €KOHOMIYHI, COLIaJIbHI 1 €KOJIOTIUHI CKIIaJI0Bi
CTaJIOr0 PO3BHUTKY; 2) WiaboBa (yHKIISA — 3a0e3nedyeHHs (DiHAHCOBHM KalliTaJloM 3aBJaHb
CTaJIOTO PO3BUTKY, IO 3IIHCHIOIOTHCS PI3HUMH €KOHOMIYHMMH aKTOpPaMH, HaldacTilie y
Takux cdepax MisUTbHOCTI, K COIliaJIbHA, CEKOJIOTiYHA Ta PO3BHUTOK MICIIEBHX TPOMAJ;
3) uinboBa opieHTAlis — MO3UTHBHUI BIUIMB Ha EGKOHOMIKY 1 CYCIIIBCTBO Ta CTBOPCHHS
CTaJoi BapTOCTI (€KOHOMIYHOI, €KOJIOTIYHOi, COLianbHOI) y AOBrOCTPOKOBIH NEPCHEKTUBI;
4) inaHcyBaHHS HAJae€Thes PI3HUMH (DIHAHCOBUMH YCTAHOBaMH, IO y CBOIH MisUTBHOCTI
KEepPYIOThCSA TPHUHIMIIAMH CTaJIOTO PO3BUTKY Ta KOPIOPATHBHOI COINIAIbHOI BIATIOBIIAIb-
HocrTi [2, ¢. 215].

Sk wacmigok, 3a BuszHadeHHsM [. II. Bacunpuyk, (piHaHCH cTanoro po3BUTKY — IIe
€KOHOMIYHI BiTHOCHHHM, L0 BHUHHUKAIOTh Y IPOLECi AISUIBHOCTI €KOHOMIYHUX areHTIB, SKi
KEepYIOThCSA TPHUHIUIIAMH KOPIOPATHBHOI COIIaIbHOI BiMIOBIJAILHOCTI, ITOB’S3aHOT 3
(hbopMyBaHHSM, PO3MOJUIOM I BUKOPHUCTAaHHAM (IHAHCOBUX PECYpPCiB 3 METOI CTBOPCHHS
CTifikoi y JOBrOCTPOKOBOMY TIepioAl CTayioi (€KOHOMIYHOI, EeKOJIOTIYHOI 1 COliajIbHOI)
BapTOCTi 3 MONpPaBKOI Ha (PiHAHCOBMM PHU3MK Ta MO3UTHBHOTO COLIAIBHOTO e(peKTy 3a
JIOTIOMOT'OI0  CIIeIITBHAX (DiHAHCOBUX MOJENe, METONIB, MPOIYKTIB Ta 1HCTPYMEHTIB [2,
C.215]. Ha Hamry nyMKy, Take BWU3HA4YEeHHS JIOCHTH TPOMi3lke, a cami (piHAHCH CTaJIoTo
PO3BUTKY € HE UMM IHIIUM, SIK Oe3locepeHiM MOHETAPHUM 3a0€3MEUYECHHSIM CTaJloro
(biHaHCyBaHHS — HOro (hiHAHCOBUM KaIliTaJIOM.

PosriissHeMo, mo Take (iHaHCYBaHHS JUIsI CTAJIOTO PO3BHTKY. Ha odiriiiHii cTOpiHIl
Bingniny ekoHoMiunmx i corianbHuXx nuTanb OOH 3a3HaveHo, 1o mporec (iHaHCYBaHHS
CTaJIOTO PO3BUTKY 30CEPEHKEHUM Ha MIATPUMII BUKOHAHHS YTOA 1 3000B’s13aHb, JOCSTHYTHX
M1/l 9ac TPHOX BEJIMKUX MIKHAPOJHUX KOH(EpeHIiil 3 (hiHaHCyBaHHS PO3BUTKY: Y MoHTeppei,
Mekcuka, 2002; y oci, Katap, 2008; i B Axic-A6e6i, Ediomis, 2015.

AJticcbka mporpama 3abesnedye HOBY NI00aIbHY CTPYKTYPY s (hiHAHCYBAHHS CTAIOTO
PO3BUTKY, sika TiaTpumye peamizamito [lopsaky nmenHoro go 2030 p., Bkmouyno 3 LICP.
Ilopsimox neHHUI y3roJKye yci BHYTPILIHI Ta MiXHApOAHI IMOTOKH PECYpCiB, MONITHKY Ta
MIXKHApPOJHI YrOAM 3 €KOHOMIUYHUMH, COIIaJbHHMH Ta €KOJOTIYHUMH mpiopuTeTamMu. BiH
00’eHye yci 1im mojo 3aco6i peanizaiii LICP y BceocsbkHy cTpykTypy (hiHAaHCYBaHHS Ta
CIIyTy€e KEpiBHHULTBOM JUII HOJANBIINX il ypsAiB, MDKHapOJHHMX oOpraHisaiiid, OizHec-
CEKTOPY, TPOMAJITHCHKOTO CyCIUIbCTBA Ta (hianTpormis [18].

Otxe, crane (iHAHCYBaHHS CTaHOBUTH TJIO0AJNbHY CHUCTEMY i 3a0e3MEUCHHS
(hiHaHCAMH CTAJIOTO PO3BUTKY, a caMe: Ma€ 3a METy BUKOHAHHS IIJicH 1 3aBJaHb CTaJlOTo
po3ButKy, mporojomeHnx y Pesomonii OOH «llepeTBopeHHs HAmIOro CBiTy: HOPSIOK
JIeHHM y cdepi cTtanoro po3BUTKy 110 2030 poky» i 30cepemeHnii Ha iATPUMII BUKOHAHHS
yroJ i 3000B’s13aHb 3 (piHAHCYBaHHS PO3BHTKY.

3 iHmoro OOKy, AepXaBaM PEKOMEHIYEThCS YTPUMYBATHCS BiJ BBEICHHS B [if0 Ta
3aCTOCYBaHHS OyIb-SIKHX OJHOCTOPOHHIX EKOHOMIYHMX, (piHaHCOBHX ab0 TOpProBEeIbHHX
3axOfiB, III0 HE BiANOBITAIOTH MiXKHapogHOMY IpaBy Ta CtaryroBi Opranizanii O6’e1HaHNX
Hamiif i mepemiko/pkaroTh ITOBHOMACIITA0OHOMY 3a0€3IEUEHHIO COIiaTbHO-EKOHOMIYHOTO
PO3BHTKY, OCOOIMBO y KpaiHax, M0 PO3BUBAIOTECS [8].
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MexaHi3M mocTadaHHs (DIHAHCOBOTO KalliTay Tependadae BUKOPUCTAHHS CIICIiaIi30-
BaHUX MojejeH, IHCTpyMEHTIB, IPOAYKTIB Ta METOAIB MOOLTi3allil, IHBECTYBaHHS KalliTaly,
SKi BpaxoBYIOTb OCOONMBOCTI peanizamii 3axofiB 31 cramoro po3BUTKy. Ha gymky
I. T1. Bacunpuyk, Ha JOJATOK O TOTO, MO (hiHAHCH € TPOIIOBa, PO3MOIiIbYA, PECYPCOYTBO-
proroya Kateropis, (iHAHCH CTaJOr0 PO3BHTKY MaroTh crHenudiyHy OCOOIUBICTH 1 €
KaTeropiero, sKii IpUTaMaHHAa OCOOJMBICTH CTBOPIOBATH IMO3WTHBHHM COLIaJbHUHA €(eKT.
BimnosigHo, 1o GYHKIIH (iHAHCIB CTaJOro PO3BUTKY MOTPIOHO BIMHECTH SK TPATMIIHHI —
PO3IOAIBYA, MEPepO3NOAiabYa, KOHTPOIIOKUYA, PECYpCOYTBOPIOIOYA, TaK 1 crHerudidHy —
CTBOPEHHSI MO3UTUBHOTO CoIliasibHOTO edekTy (comianbHa ¢pyHkmis) [2, ¢. 215].

VY koHtekcTi monitikd €C crifike (QiHaHCYBaHHS PO3YyMI€ThCS K (DiHAHCYBaHHS IS
MiATPUMKH EKOHOMIYHOTO 3POCTaHHS, OJHOYACHO 3MEHIIYIOYM THCK Ha HABKOJHIIHE
CepeOBHIIE Ta BPAxXOBYIOUM COIaibHI I ympaBiiHCBhKI acmekTd. CTami (iHaHCH TakoX
OXOILTIOIOTh TIPO30PICTh, KOJNW WIEThCS TPO PHU3MKH, MOB’s3aHi 3 Qakropamu ESG
(exoJoriyHe, colliaibHEe 1 KOPIIOpaTHBHE YIIPABJIIHHSA), SKi MOXKYTh MAaTH BIUIMB Ha (JiHAHCOBY
CHCTEMY, 1 TIOM’SKIIEHHS TAaKUX PU3UKIB 3a JOINOMOIOI0 HAJIEKHOIO YIPaBIiHHA
(hiHAaHCOBMMHU Ta KOPIIOPATUBHUMHU Cy0’ekTamu [16].

Craze ¢iHaHCYBaHHS BiJlirpa€e KIFOYOBY POJIb y JOCSATHEHHI IiJICH TOJITHKH B paMKax
€BpoIelichbKOT 3eJIeHOT yroJu, a TaKoX MDKHApOJHHX 3000B’sa3aHh €C mMono KiIiMary Ta
IsIel cTanmoro po3BUTKY. Lle mocsraeTscst MUISIXOM CHpSMYBaHHS NPHBATHUX 1HBECTHUILH Y
nepexizy 10 KIiMaTUYHO HEUTpanbHOi, KIIMAaTHYHO CTilKoi, pecypcoeeKTHBHOT €KOHOMIKU
SK JOTIOBHECHHS IO NepyKaBHUX KomTiB. Crane (iHaHCYBaHHS IOIIOMOXKE TapaHTYBATH, IO
IHBECTHIIIT MATPUMAIOTh CTIHKY EKOHOMIKY Ta CTiliKe BiJHOBJICHHS ITICJIs HACTIIKIB MaHAEMIl
COVID-19 [16].

Taxox €Bponeiicekuii Coro3 pilryde mATpUMYE Hepexif A0 OUIbl pecypcoedeKTHBHOT
Ta CTIMKOI €KOHOMIKH. | MPHUINBHIIIEHHIO IILOTO MEPEXOy CIpPHsE POCIHChKO-0II0pyCchKa
arpecisi IpoTH YKpaiHW, BIPOBA/DKCHHS CAHKI[H MPOTH €HEpreTHYHOro cektopy PD Ta
HaMaraHHsl OCTaHHbOI BHMKOPHUCTOBYBAaTH CHEPreTHYHY 3aJCKHICTh €BpONM SIK BaXKilb
BILIMBY. HaroMicTe Taki Jii MaiOTh MPOTUIEKHUN pe3ynbTaT, 3MYIIYIOUH €BPONEHCHKI
JepKaBi TPUCKOPEHUMH TEMIIAMH I030yTHCS TaKoi 3aJIeKHOCTI MUITXOM IIOIIYKY IHIIHX,
OLTBII HAJIHKUX MOCTAYAILHUKIB PECYPCIB 1 Mepexoly Ha HU3bKOBYTJICIICBY CKOHOMIKY.

BaxmuBMM YMHHHKOM BIUIMBY SIK Ha BHYTPIIIHIO, TaK 1 Ha 30BHILIHIO (DiHAHCOBY
HOJITUKY YKpaiHu € oOpaHuil Helo €BpoOiHTerpariifHuii BekTop po3BuTKy. Ilinmmcana 2014 p.
Yroma mpo acomiamiro Mibk YkpaiHoro Ta €C (dka BKE € YaCTUHOK HaIllOHAIBHOTO
3aKoHOmaBcTBa [4, ¢. 97-98]). Bona okpecimia TEHACHIIIT TOCTYMOBOTO 30MMDKEHHS YKpaiHu Ta
€C B exoHOMIUHIN chepi. A HACTYITHE OTPUMAHHS CTAaTyCy KaHIWAATa Ha WieHCTBO B €C cripusie
3aIPOBaPKCHHIO YMOB ISl TIOCHJICHUX €KOHOMIYHHX 1 TOPrOBENbHUX BiIHOCHH, SIKi BECTUMYTh
IO TIOCTYIIOBOi iHTerpamii YkpaiHu IO BHYTPINIHBOTO €BPONEHCHKOr0 PHUHKY HacaMIlepen
NUIIXOM — TpaHchopMarlii  HaIlllOHATBHOTO 3aKOHOJABCTBA  BUIMOBIIHO JIO  €BPOICHCHKHX
CTaHJIapTiB, BKIFOYAIOYH Ti, IO CTOCYIOTHCS (PiHAHCOBUX NHTaHb [1, ¢. 366-367]. Kpim Toro, amst
VYkpainu € BKe aKTyaJdbHMM 1 IHTaHHA cHepreTmuHoi Oesmekn €C, mo mnorpedye Horo
JIeTAIbHOTO BWBYEHHS Ta OMNpAIloBaHHA. 30KpeMma, JOKyMeHT Eneprerwdna crpateris
VYxpainn Ha niepion 1o 2035 p. «be3neka, eHeproeeKTHBHICTh, KOHKYPEHTOCIIPOMOXHICTBY,
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nependavae, mo g0 2025 3xebinpimmoro Oyne 3aBepiieHO peOpMyBaHHS CSHEPTETHYHOTO
KOMILIEKCY YKpaiHu, 3a0e3leueHo Horo IHHOBAIlifiHE OHOBICHHSA Ta IHTErpamilo 3
eHepreTuyHuM cektopom €C [9].

Ane B yMOBax pOCIHCBKO-YKpalHChKOI BilfHM, KOJHM PYHHYEThCA 1HOPaACTPyKTypa,
3HUIYIOTHCS HAIIll JJOMIBKY, THHYTh YKPaiHCBKI BICHKOB1 Ta MUPHI XKHUTE1, YCKJIATHIOIOTHCS
ab0 HaBiTh PO3PUBAIOTHCS TOPTOBEINIbHI 3B’S3KM, aKTHBHICTh 0ararboX IUIATHHUKIB MOAATKIB
MaKCUMaJIBHO OOMeXyeTbcsad. TOMy TOCTpO CTOITh NHTAaHHS TIONATKOBHX CTHUMYJIB 1
Jeperyisiuii eKOHOMIYHOi IisibHOCTI [3, c. 569]. HartomicTs, Ha mepeKOHaHHs
A. C. Hecrepenko, ¢inaHcoBiii cucTeMi VYKpaiHW TNpUTaMaHHI CTIHKICTh, IITICHICTS,
CTaOIIbHICT, B3aEMO/IIS Ta Y3TOJDKEHICTh (DiIHAHCOBOTO KOHTPOJIIO 1 IEP)KABHOTO YIIPABIIHHS
3 JepXkaBHUMHU 1 (PIHAHCOBUMH OpraHaMH, JTUHAMIYHICTb, IUIAHOBICTh, aKTHBHA peakilis Ha
HOB1 YMHHUKY, IParHEHHS 10 3A0pOBUX (iHAaHCIB. BoHa kepyeTbes mpuHIMIAMU (piHAHCOBOT
0e31eKu IepKaBH, MPO30POCTi Ta 3BiTHOCTI [7, ¢. 13]. A cTaH Oe3NeKH MiHHUH He TUTBKH (1 He
CTUTBKM) (aKTOM HOTO JOCATHEHHS, a HacaMIlepea HOro TPUBAJIMM IPOIOBKCHHSIM Y Yaci,
TOOTO cTabiNbHICTIO [6, c. 44]. I came Iile MaeEMO MOXKJIMBICTh CIOCTEpIraTH: MONPH 3HAYHI
CKJIA/IHOILI, 3yMOBJIEHI raps4oro (a3oro BiliHH, yKpaiHChKa (hiHaHCOBA CHCTEMa 3AJTUIIAETHCS
cTabIIbHOIO 1 KePOBaHOK. 3BICHO, MIMOOKI €KOHOMIUHA Ta (hiHAHCOBa KPH3H, 0OYMOBIICHI
MMOBHOMACIITAOHOI BIHHOIO, MAaTUMYTh CYTTEBI TOBTOTPHUBAII HACTIAKH JIS (HIHAHCOBOTO
cekropy. [IpoTe GaHKM YCHIIIHO MPOTHCTOSATH BHKIMKAM BIHU 3aBISKH 3HAYHOMY 3aracy
MIIHOCTI, cBoedacHii peaknii HBY. 3Baxkarounm Ha odikyBaHMH MacimiTald peanizamii
(biHaHCOBHMX DPH3HKIB Ta BTpaTH OaHKaMu Kamitany, HarioHanbHuE OaHK YKpaiHH HaBiTh
THMYaCOBO TIEPEHIIIOB JIO MOJIITUKH PEryJISTOpHOTrO rmociadnenns [11].

BucHOBKH. Y CTaTTi AOCIIIKEHO CYyTHICTh KaTeropii «craje piHaHCYBaHHS» Ta HAAHO i1
aBTOpchKy ae¢inimio. Crane QiHaHCyBaHHS — Iie¢ IJ00ajbHA cUCTeMa, sika 3abesmedye
BUKOHAaHHs IIiJIel 1 3aBHaHp CTaJOro pPO3BUTKY, mporoiomeHux y Pesomomii OOH
«IlepeTBOpPEHHS HAIIOTO CBITY: MOPSIOK ACHHUHN y cdepi cTtaoro po3BUTKy 10 2030 poky» i
30cepeKeHa Ha MIATPUMII BUKOHAHHS YToJl 1 3000B’s13aHb 3 HOro (hiHaHCyBaHHSL.

IIpoananizoBaHO MOHATTS «(iHAHCH CTANOTO PO3BUTKY», YAOCKOHAJIEHO MOTO CYTHICHI
O3HAaKHW, sKi: 1) BpPaxOBYIOTh E€KOHOMIYHI, COIIalbHI W EKOJIOTIYHI CKJIAZIOBI CTaJIOTO
PO3BUTKY; 2) 3a0e3rnedyroTh (DIHAHCOBMM KaITliTAJOM IIUI 1 3aBHAaHHS CTaJOTO PO3BHTKY;
3) MatOTh METOI0 MO3WUTHUBHHUI BIUIMB Ha E€KOHOMIKY 1 CYCIIIBCTBO Ta CTBOPEHHS CTANOi
BapTOCTi (EKOHOMIYHOi, EKOJIOTiYHOI, COIliaNbHOI) Yy JOBTOCTPOKOBIH TEpPCIEKTHBI;
4) dinaHCyBaHHS HAJAETHCS PI3HMMHU (DIHAHCOBMMH YCTAHOBAaMM, IO Y CBOIM isSUTBHOCTI
KEepYIOThCS TIPUHITUITAMHA CTAJIOT0 PO3BUTKY Ta KOPIOPATHBHOI COIIAJIbHOT BiIMOBINABHOCTI.

VY xonTtekcti nonitukn €C crane QiHaHCYBaHHS PO3YMI€EThCS SIK CHCTEMA 3aXOMiB IS
HIITPUMKH €KOHOMIYHOTO 3POCTaHHS Ta OJHOYACHOTO 3MEHIICHHS THCKY Ha HaBKOJIUILIHE
CepeIOBHIIC 3 YPaxXyBaHHSM COIIIAIbHHUX Ta YIIPABIIHCHKHUX ACTICKTIB.

3’scoBaHO BIUIMB (hiHAHCOBOI ritodamizamii Ha CTaOUTBHICTE MiXHAPOAHOI (hiHAHCOBOI
cucTeMH. 3a3HaueHo, mo (QiHaHCOBa riolamizamis, sSKa XapaKTepU3yeThCS MOXKIUBICTIO
BIIBHOTO JIOCTYITy KpaiH /10 30BHIITHBOTO KaIiTaly, HOCHINIA HECTaOUIBbHICTh MIXKHAPOIHOT
(hiHAHCOBOT CHCTEMH, 3yMOBHJIA MOXKIIMBICTh IIBUAKOTO ITEPEMIIIeHHs (PiHAHCOBUX KPH3 MK
HaIllOHAJTHbHUMHU ()IHAHCOBHMU CHCTEMAMU JIEPXKAB.
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HocnimkeHo craH (iHaHCOBOI cUCTeMH YKpaiHu. BcraHOBIEHO, IO, MOMpPU 3HAYHI
CKJIAJIHOIL, 3yMOBJIEHI rapsiuoro (a3or0 BilfHH, YKpaiHChKa (hpiHAaHCOBA CUCTEMA 3aJTUILIAETHCS
CTaOUIBHOIO 1 KEPOBAHOI0, 0AHKH YCHIIIHO IPOTUCTOSTH BUKJIUKAM BifHHU.
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L. D. Tymchenko, V. P. Kononenko. Sustainable Financing and Security in the
Context of EU Policy

The article examines the essence of the category "sustainable financing™ and provides its
author's definition. Sustainable financing is a global system that ensures the implementation
of the goals and objectives of sustainable development, declared in the UN Resolution
"Transforming our world: The 2030 Agenda for Sustainable Development™ and focuses on
supporting the implementation of agreements and commitments on its financing.

To investigate the essence of the category "sustainable financing™ and provide its author's
definition. To analyze the concept of "sustainable development finance"”, to highlight its
essential features. To find out the impact of financial globalization on the stability of the
international financial system. To look sustainable financing in the context of EU policy and
the state of the financial system of Ukraine in the conditions of the hot phase of the war.

The methodological basis of the research is modern general scientific and special
methods of cognition, among which the following should be highlighted: formal-legal method,
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comparative-legal method for the analysis of international documents. Such scientific
methods as observation, description, theoretical and practical modeling, formal-logical
generalization were used, which made it possible to reveal the particularity of legal facts and
their trends of development.

The authors arrived to the conclusion that sustainable financing is a global system that
ensures the fulfillment of the goals and objectives of sustainable development. These goals are
announced in the UN Resolution "Transforming our world: Agenda for sustainable
development until 2030". Sustainable financing supports the implementation of agreements
and commitments on financing sustainable development.

Sustainable development finance 1) takes into account the economic, social and
environmental components of sustainable development; 2) provide financial capital for the
goals and objectives of sustainable development; 3) aim to have a positive impact on the
economy and society; 4) financing is provided by various financial institutions; in their
activities, they are guided by the principles of sustainable development and corporate social
responsibility.

In the context of EU policy, sustainable financing is understood as a complex mesures to
support economic growth as well as the simultaneous reduction of pressure on the
environment.

Financial globalization is characterized, among other things, by the possibility of free
access of countries to foreign capital. It increased the instability of the international financial
system, caused the possibility of rapid transfer of financial crises between the national
financial systems of countries.

The financial system of Ukraine, even in the conditions of the hot phase of the war,
remains stable and manageable. The banking system successfully resisted the challenges of
the war thanks to a significant margin of safety, timely reaction of the National Bank of
Ukraine and substantial international assistance.

Keywords: sustainable development, sustainable financing, finance of sustainable
development, security, financial globalization.
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OCOBJIUBOCTI ITPABOBOI'O CTATYCY
HOTAPIYCA SIK MEJAIATOPA

Y emammi posxkpumo ocobnusocmi npasosozo cmamycy Homapiyca sK Mediamopa.
3pobneno 6ucnogok npo me, WO NOBHOBANCEHHS Mediamopa 0coba GUKOHYE NO3A MeNCAMU
HomapianvHoi OdisinbHocmi, Wo 0e3no0cepeonHbo NIOKPeCcIoeEMbCs 3aKoHooasyem. 3oKkpema,
Gdopmymosanna cm. 3 3axomy Vkpainu «lIpo Homapiamy» i 6Kazieka 3aKOHO0A8YS HA
MONCIUBICTNL came CYMIiWeHHA OIIbHOCMI Homapiyca 3 6UKOHAHHAM @QyHKyii mediamopa
BKA3VE HA Me, WO NOBHOBAICEHHS Mediamopa 30iliCHIOIOMbCS NO3A MeNCAMU HOMAapiantbHol
OisIbHOCMI Ma AGIIOMb COO0I0 OKpeMUll PI3HOBUO OIIbHOCE 0COOU, WO He N08 S3aHI 3
BUKOHAHHAM NOBHOBAdICenb Homapiyca. Omoice, UKOHanHs 0008 53Ky mediamopa €, no cymi,
BUKOHAHHAM HOBUX Ol HOmapiyca @QYHKYil, He No8’A3aHuUX 3 U020 NOGHOBAICEHHAMU,
obymosnenumu 3axonom Yrpainu «llpo nomapiamy. HAxwo nomapiyc cmae mediamopom, 6iH
BUKOHYE 000amK06i 0jisi cebe PYyHKYIl, CYMICHI 3a BIOHOWEHHAM 00 HOMAPIATLHOT OIIbHOC
(AKa 3aMUAEMBCS 11020 OCHOBHUM BUOOM NPOGheciliHoi JianbHOCmI), ane nid Yac 6UKOHAHHS
AKux 6in He die sk Homapiyc. Ilpu yvomy Homapiyc, akuil 6UKOHYE YHKYII Mediamopa, mae
maxuti came obcse npas i 0008 A3Ki6, K I Mediamop, wo He 80J00i€ 000aMmK0O80 NPABOGUM
cmamycom nomapiyca. Omoice, HOmapiyc GUKOHYE QYHKYii mediamopa nosa medcamu
NOHAMMSL KHOMAPIATbHA OIATLHICMb Y.

Bpaxoeyrouu ye, npama 6xaziska 3aKoHy w000 HeoOXIOHOCMI NPOXOONCEHHS Ni020MOBKU
Homapiycie came y Homapianoniii nanami Ykpainu eusasnsaemoca maxoro, wo oomexrcye npasa
HOMapiycigé i He 00360J19€ NOBHOYIHHO | BLIbHO Peanizy8amiu C80€ NPaAso HA 6UOIP YCMAHOBU
07151 HABYAHHSL T 3000YMMsL HOBUX NPOPECIlIHUX HABUUOK.

Y cmammi aemopom poszensnymo ocnosHi nioxoou 00 no0aIbUIO20 PO3IGUMKY THCIMUMYNTY
mediayii 6 Ykpaini, 30kpema 3anposaddicennsi 0008 ’513K060i npoyedypu mediayii 00
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38EepHEHHs 00 CyOy Yy NeBHUX Kame2opiax Cnpas, a maxodc npoOo8dCeHHs QYHKYIOHYBAHHSL
Mmediayii Ha 3acadax 006posinbHoCcmI. Bcmanosneno, wo Hagims 3anpoadxcents 8 Yxpaini
0008 ’a3Kk06801 npoyedypu mediayii 00 36epHeHHs 00 CYOY ) NeGHUX KAme2opisx cnpas He
«BKIIOUAEY Mediamopa 00 cucmemu npasocyoosi, He HAOAE UOMY GIAOHUX NOBHOBANCEHD | He
3MIHIOE 11020 NPasoso2o cmamycy. Y yvbomy eunaoxy meodiamop BUKOHYE CB8Oi QYHKYII AK
He3ane)CcHa, HeynepeoxtceHa I HelmpaibHa 0codd, AKA CHPUAE OOCACHEHHIO OOMOBIEHOCI
MiC  CMOpOoHamMu 1 NO3ACYO08OMY  B8Pe2YIIOBAHHIO  KOHGQIKMY (cnopy) y Medicax,
nepeobaueHux 3aKOHOM.

3pobneno sucnosox npo me, w0 mMaxi O3HAKU [ KOMROHEHMU npoyedypu meodiayii, saK
HE3ANeNCHICMb, HeUMPAIbHICMb [ HeynepeolceHicmpb Mediamopa, a maxkodic ocobnuse micye
Mediayii' y cyCnitbHOMY dHcummi K no3acy0080i npoyedypu 6pe2yno8ants Cnopie 3MiCmosHO
He cynepeuams NyOIIUHO-NPABOBOMY CIMAMYCYy HOmapiyca, axkull di€ 8i0 imeHi depacasu, ae
He BUKOHYE BNIAOHUX NOBHOBANCEHD | He GKIIOUEHUL 00 CUCeMU OP2anié 0epatcasHol 81aou.
Buwezaznauene € HeoOXiOHum enemenmom O000EpIHCAHHS NPUHYUNIE He3ANeHCHOCMI md
HeynepeoHCeHOCni, XapaKkmepHux aK 018 HOMapianvHoi OisibHoCcmi, max i 01 OiAlbHOCI
Mediamopa.

Knrouosi cnosa: nomapiyc, mediamop, npagosuii Cmamyc, HOMapianvHa OSIbHICMb,
Mmediayis, nozacyoose 8pe2ymo8anHs CHOPIG.

Meta pochaigxkeHHsi. 3 npuilHaTTsM 3akoHy Ykpainu «IIpo meniamito» [7], 3rimHo 3
SKUM HOTapiycaM Oyl0 HAJaHO TPAaBO BUKOHYBAaTH IOBHOBKEHHS MeAiaTOpa, MUTAHHS
MPaBOBOr0 CTaTycy HoTapiyca He nociijpkyBanocs. OTke, € JOIUIBHUM 1 aKTyalbHHM
PO3KPHUTH OCOOJIMBOCTI MPAaBOBOrO CTAaTyCcy HOTapiyca y 3B 3Ky 3 HaJaHHAM HOMY MpaBa
BUKOHYBaTH (PpyHKIIi MeniaTopa.

IMocranoBka mpodJieMu. 3a YHHHAM 3aKOHOJIABCTBOM HOTapiyc Mae OCOOIUBHIA TIPABOBUI
CTaTyc, KU IMOJIATaE Y TOMY, IO BiH € MPEICTAaBHUKOM JICPKaBH 1 Ji€ BiJ 11 iIMEHI, MPOTe He
BOJIOJIiE BIagHUMU TOBHOBakeHHs Mu [13, c.30]. BiamoBigHO g0 BKa3aHOro CTaTycy
MOBHOB&KCHHS HOTapiyca JO3BOJIIIOTH IOMY BUMHSTH BU3HAYCHI 3aKOHOM FOPHUIAMIHO 3HAYYIITI
Qi1 0e3 MOXKIIMBOCTI 3/IIHCHIOBATH CaMOCTIHHHMN BIUIMB Ha YYaCHUKIB NPaBOBIIHOCHH 1 03
3aCTOCYBaHHsI 3aXOJiB JIEPKABHOTO MPUMYCy. MIHICTEpPCTBO FOCTHINT YKpaiHM B OJHOMY 3
JUCTIB JIOPEYHO 3a3HA4YMJIO, HI0 MPUBATHUN HOTapiyc, SK 1 JepKaBHUH, 3MIHCHIOE CBOIO
JISUTBHICTE BiJl IMEHI JeprKaBH, sIKa AENerye HoMy clielianbHi TTOBHOBAXXCHHSI Ta HaJUIAE Horo
TIEBHOI0 YAaCTHHOK TpaB Ta OOOB’sI3KiB. BUWHEHHS HOTapiycaMH HOTapiaJbHHUX Jid HE €
BUKOHAaHHSIM HUMH (QyHKIIH mnpencraBaukie  Brmaau  [18].  Lleid mnpaBoBuii  craryc
MIKPECTIOETHCS 1 TIOJIOXKEHHSIMU cT. 3 3akoHy Ykpainu «[Ipo HotapiaT» [8].

AHaJji3 ocTaHHiX AochaimkeHb i myOaikaniii. OxpeMi HHTaHHS, IO CTOCYIOTHCS
BH3HAUCHHS IIPAaBOBOTO CTAaTyCy HoTapiyca OyJaM BHCBITICHI TAaKUMH BUYCHUMH, 5K
I1. I1. Augpymko [1], P. JI. MakcumoBuu [16] Ta iH. [lucepraniiiHe HOCHIIKEHHS
HOTapiyca sK CHelialbHOro cy0’€KTa 3JI0UMHY, Y MeXaX SKOTo OyJo JAeTalbHO PO3KPUTO
0COONMMBOCTI TIPABOBOTO CTaTycy HOTapiyca, Oylio 3[aiiCHEHO aBTOpoM Ili€i cratti [14].
CrtpykTypa i ocobmuBocTi Memiamii gociimkysanucs T. A. Llysinoro [22], H. A. Mazapaxki
[17] Towo.
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Buknaax ocHoBHoro martepiaady. OcoONMBOCTI TpPaBOBOTO CTaTycy HOTapiyca
3a3HavaroThes y CT. 3 3axkoHy Ykpainu «IIpo HoTapiat». Y 3B’3Ky 3 HNpUHHATTSIM 3akoHY
VYxpainn «[Ipo menianito» Oynu BHeceHi 3MiHM y cT. 3 3akoHy Ykpainu «lIpo HoTapiar,
MOB’sI3aH1 3 HaJaHHSAM HOTapiycy TpaBa CyMIIIaTH HOTApiaJlbHy AiSUTBHICTh 3 BUKOHAHHSIM
¢dyHkii meniatopa. Takox 3akoH Ykpainu «IIpo HoTapiaT» OyB JONOBHEHHI cTaTrTero 16-1,
BiMoOBiAHO 10 sikoi HoTapianbHa manata YkpaiHu 371HMCHIOE HiATOTOBKY HOTapiyciB y cdepi
Mesianii, Bele Ta ONPWIIOAHIOE PEECTPH HOTapiyciB, SKi MPOMIUIM IMIATOTOBKY y cdepi
Meiaii.

AHani3 monoxkeHb 3akoHy Ykpainun «lIpo Memiamiro» IMoOKa3ye, IO 3aKOHOAABIIEM HE
pe’ IBJIIOTECSA IO OCOOM, sIka Ma€ Hamip 3700yTH CTaTyc Meziaropa, Taki BUMOTH, 5K
3100yTTs IEBHOTO PiBHA 1 BUy BUINOI OCBITH, HAsIBHICTh IIEBHOTO CTaXy poOOoTH Toio. Kpim
BUMOTH IIIOJI0 TPOXO/KCHHS 0a30BOi MIATOTOBKM, Y 3aKOHI aKIEHTYEThCS yBara Ha
0COOJIMBHUX BHMOTaXxX IIOJO MPOLEAYpPH NpPOBEACHHS Memiarii («mo3acynoBa JA00pOBLIbHA,
KOHQIZCHIIHHA, CTPYKTypOBaHa TpOIEAypa») 1 SKOCTIX Memiatopa («HEHTpasbHa,
He3aJe)KHa, HeyTepepkeHa GizndHa 0coday).

®opmymoBanHs cT. 3 3akoHy Ykpainu «IIpo HoTapiaT», a caMe BKa3iBKa 3aKOHOJIABLIs HA
MOJJIMBICTh CYMIIIIEHHS JsUTBHOCTI HOTapiyca 3 BUKOHaHHAM (DyHKIIT MeaiaTopa, BKa3ye Ha
Te, IO TIOBHOB&XEHHS MeiaTopa 31HCHIOITHCS 11032 MEXaMU HOTapialbHOI AISUTBHOCTI 1
SBIIIOTH COOOI0 OKPEMHM Pi3HOBUJ TiSUIBHOCTI 0cOOM, IO HE TMOB’sA3aHI 13 BUKOHAHHSIM
IIOBHOBAXEHb HOTapiyca. 3miificHeHHs ¢yHKIiI MexdiaTopa y mpoleci CyMillleHHS
HOTapiaJbHOI JISUTHHOCTI Ta IHIIOTO BHIY JISUTBHOCTI BUMAarae BiJ HoTapiyca JoJepKaHHs
oOMeXeHb, mependadeHux miamyHkToM 7.2.2. [TojoeHHs PO BUMOTH JI0 POOOYOTO MICIs
(KOHTOpPHM) MPUBATHOTO HOTapiyca Ta 3AIMCHEHHS KOHTPOJIO 32 OpPraHi3alli€l0 HOTapialbHOI
JistbHOCTI [19], BiANOBiIHO 710 SKOTO MpUiioM (Hi3MYHUX 0CI0 TPOBOJIUTHCS HOTAPlyCOM HE
MEHIIIC IT’SITH TOJWH Ha JIeHb 1 I'SITH poOOYMX JIHIB Ha THXJICHb. BHIe3a3HaueHa TO3UITIS
TaK0X OOIPYHTOBYETHCS TaKMM: 1) 3MICTOBHMM HAIOBHEHHSM (YHKIIOHAILHUX OOOB’S3KiB
HoTapiyca i MefiaTopa. 30Kkpema, HasiBHA CYIIEpEUHICTh MK 000B’SI3KOM HOTapiyca «CIpUSITH
(¢i3MYHUM Ta IOPUIUMYHUM oco0aM y 3AIMCHEHHI X IpaB 1 3axXHCTi 3aKOHHMX IHTEPECIB,
PO3’SICHIOBATH TIpaBa il 000B’sI3KH, MONEPEHKATH PO HACIIIKN BUYMHIOBAHMX HOTapiaJbHUX
JA JUIst Toro, 100 IOpHIUYHA HEOOiI3HAHICTh He Moria OyTH BHKOPHCTaHa iM Ha IIKOIY»
(ct. 5 3akony VYkpainum «I[Ipo HoTapiaT») 1 momoxkeHHsAMHU cT. 7 3akoHy Ykpainu «[Ipo
Meiailitoy, e 3a3Ha4eHo, 10 MeJiaTop He MOXKe HaJaBaTH CTOPOHAM Mejiallii KOHCYIbTallii
Ta pEeKOMEHJAII] MO0 MPUHHATTS PIIEHHS 3a CYTHICTIO KOHQUIKTY (criopy); 2) XapakTep
MPABOBITHOCHH, Y MEXKax SKUX 3IIHCHIOIOTH CBOIO JISUTBHICTH HOTapiyc 1 Meaiatop (HoTapiyc
BHUKOHYE CBOi IMOBHOBa)KEHHSI BUKITIOYHO Yy MexaX Oe3CIipHOCTI, TOAl SK MEIiaTop CIpHsE
HaJIarOJDKEHHIO KOH(MIIIKTIB (CIIOPiB) CTOPIH).

BusiBisieThCS, IO BUKOHAHHS O0OB’SI3KYy MEAiaTopa €, Mo CyTi, BAKOHAHHSM HOBUX JJIS
HOTapiyca (YHKIIH, HE TOB’S3aHUX 3 HOr0 IMOBHOBAXCHHSMH, OOYMOBICHUMH 3aKOHOM
Vkpainu «IIpo HOTapiaT». SKmio HOTapiyc crae MemiaTOpoM, BiH BUKOHYE JOJATKOBI LIS
cebe QyHKIIii, CyMiCHI 3a BIJHOIICHHSAM JI0 HOTapiajbHOI JisSUIBHOCTI (SKa 3aJIMIIAE€THCS HOTO
OCHOBHUM BHJIOM MpPOQECiiHOI TisUTFHOCTI), alie il 9ac BUKOHAHHSI SKUX BIiH HE Hi€ 5K
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HoTapiyc. OCTaHHE € KIIOYOBHM JJISi PO3YMIHHSI CIIBBIJHOIICHHS IPAaBOBOTO CTAaTyCy
HOTapiyca 1 MeziaTopa.

Binnosigso no ct. 3 3akony Ykpainu «lIpo Menianito» Ais 1boro 3aKoHy MOLIHPIOETHCS
Ha CyCIJIbHI BIJHOCWHH, TIIOB'{3aHi 3 MPOBCACHHAM MeJiamii 3 MeTor 3arno0iraHHs
BUHUKHEHHIO KOH(QJIIKTIB (CropiB) y MaHOyTHbOMY a00 BpETYJIIOBaHHS OyJIb-SKHX
KOH(IIKTIB (CHOpPiB), 30KpeMa I[MBUIBHUX, CIMEHHMX, TpPYJOBHUX, TOCIOAAPCHKUX,
aJMIHICTPaTUBHHUX, a TaKOX Yy CIpaBaXx IpO aAMIHICTPAaTHBHI IPABONOPYIICHHA Ta Y
KPUMIHAJIFHUX TPOBA/DKCHHSIX 3 METOK MPUMHUPEHHS MOTEPIUIOr0 3 MiJ03PIOBAHIM
(ooBunyBayeHnM). [lpw 1IbOMYy 4YHHHE 3aKOHOJABCTBO (30KpeMa, 3aKOHOJABCTBO TIPO
HOTapiaT) He MICTHTh JKOIHUX OOMEXEHb IMOJO MOXIWBOCTI MPOBEICHHS HOTApiycoM SK
MeZiaTopoM MPOLEAYpH MeAiallii JIUIe Y IeBHUX Pi3HOBUAAX CIIPaB Ta/a00 OyAb-IKUX 1HIIHUX
0oOMeXeHb 11010 HOro MisMbHOCTI sK MeaiaTopa. ToOTO HOTapiyc, sSIKuil BUKOHYe (YHKIIT
MeziaTopa, Ma€ TaKWUi camuid OOCST MpaB Ta OOOB’S3KiB, SK 1 MeAiaTop, IO HE BOJOJIE
IOJATKOBO TIPABOBHM CTaTycoM Horapiyca. Bapro morommtues 3 O. M. KozakeBwu, mio
3HAYHOIO IIEPEeBarol0 MeAiallii € Te, M0 Taka HpoLeAypa He OOMEXeHa >KOIHOI0 Tally33i0
mpasa [11, c. 89]. OTxe, HOTapiyc BUKOHYe (YHKLII MemiaTopa mMo3a MeXaMH MOHSATTS
«HOTapiaJbHA AISUTEHICTHY.

BpaxoByroun To# (hakT, IO TOHITTS «IIPABOBHH CTaTyc» 1 «IIOBHOBAKCHHS»
3aCHOBYIOTHCS Ha X B3a€MO3aJICKHOCTI, OCKIIBKH 3 MOMEHTY O KaHHsI IIPABOBOTO CTATyCy
ocoba HaOyBae MpaBO Ha peaiti3alil0 BiANOBIIHUX NOBHOBaxeHb [15, c. 115], HaOyTTs
0CcOo00I0 CTaTycy HOTapiyca i memiaTopa €, Mo CyTi, HaOyTTAM JIBOX OKPEMHX IPaBOBUX
CTaTyCIB 1 TPYI MOBHOBaXXEeHb. BiIMOBiIHO, BTpaTa 00000 OJTHOTO 3 IIUX MPABOBHX CTATYCIB
HE 03HAua€ aBTOMATUYHY BTPaTy iHIIOro. 30kpema, 3aKOHOM He nepeadadyeHo MPUIMMHEHHS
CTaTyCy MeiaTopa y pasi aHyJIOBaHHS CBIJOITBAa MPO MPaBO HA 3aMHATTS HOTApiabHOIO
JUSUTBHICTIO a00 MPUITMHEHHS HOTapialbHOT TisTIBHOCTI.

OnHak y IIbOMY KOHTEKCTI IMOCTa€ IMHUTAHHS IMOAO JOUIIHHOCTI OOMEXKEHHS IIpaB
HOTapiyciB Ha TIATOTOBKY 1 3100yTTd TpaBOBOTO CTaTycy MefiaTopa caMme uepes
Horapianeny nanaty Yxpainu. 30kpema, SKII0 HOTapiyc SIK MeIiaTop Mae yBeCh KOMIIIECKC
MOBHOBaXCHD III0JI0 BUKOHAHHS TPOLEAYpPH Memiamii y Bcix cropax (KOHQUIIKTax) i,
BIJTIOBIAHO, HOTO MIiArOTOBKA € 3arajlbHOIO 1 TaKOI0, IO BIAIOBIJac 3arajbHId 0a30Biid
MiATOTOBIII MEAIaTOpPiB, AKi HE € HOTapiycaMu. 3 OIVIALY Ha 1€ MpsiMa BKa3iBKa 3aKOHY I[0JI0
HEOOX1AHOCTI MTPOXO/HKEHHSI MiATOTOBKU came y HoTapianbHil manati YKpaiHu BUSBIAETHCS
TaKoIo, MO O0OMEXye TpaBa HOTApiyCiB 1 HE JO3BOJISE MOBHOIIHHO Ta BIIBHO pealli3yBaTH
CBOE TIPaBO Ha BUOIp YCTAaHOBH JJIs HABUAHHS 1 3I00YTTS HOBHX MpodeciiHuX HAaBHYOK.

3aranom, MOTOJUKYIOUHCH 3 THM, IO «3aKOHOJABYO BPETYJIhOBAHWK TMpolec Memiarii
CHPUSTHME IMBUAKOMY BHPIIICHHIO IMBITBHUX, T'OCMOMAPCHKUX, CIMEHHHMX, TPYIOBHX Ta
aJIMIHICTPaTUBHUX CIIOpIB 0e3 3alydeHHs KOIITIB i3 JEpKaBHOTO YH MICIEBUX OIOKETIB,
3MCHIIUTh KUTbKICTh HABaHTa)XEHHS CIpaB Yy CYAI Ha CYJJII0, MiJABUIIUTH PiBEHb JOBIpH
HACEJICHHS [0 CyIy, PO3IINPUTH MOBHOBA)XEHHS HOTAapiyCiB, a TOMOBICHOCTI, JOCATHYTI Y
mporieci Mefiamii, OyayTh TOTpUMYBaTHCH» [9, ¢. 28], 3a3HaYMMO TPO Te, MO e(HEeKTUBHICTH
3aCTOCYBaHHS Memiamii B YKpaiHi 3aJIe)KMTh BiJ MOAAJBIINX KPOKIB 3aKOHOMABIIS IIOJO ii
BIIPOBAKEHHS Y Pi3Hi cepu cycninbHOTO XKUTTS. Ha choroHi BUCIOBIIOETHCS 1B OCHOBHI
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MO3MINT MIOJ0 TEepCHeKTHB Mefiamii B YKpaiHi, sIKi MMOB’S3aHi 3 BHPINICHHSAM ITHTaHHS
3alpoBa/PKEHHSI O0OB’SA3KOBOT OCYHOBOI Mefiamii y TMEBHUX KAaTeropisx cmpas, IO
JI03BOJIMJIO O PO3BAHTaKUTH CYIOBY CHCTEMY, a00 MPOJOBKEHHs (QYHKIIOHYBaHHS Meiarii
Ha 3acanax nooposinbHOCTI. Hanpuknan, T. B. Bogon’su 3a3Hauae npo Te, Mo ONTHMaIbHOO
MOJICIUTIO BIPOBADKCHHS Memianii B YKpaiHi € Taka MOJeNb, KOJH JJIs TIeBHUX KaTeropii
criopiB (TpyaoBi, ciMeiiHi Tomio) i monepeaHe MPOXOMKEHHS Iepell 3BEepHEHHAM 0 CyIy
Oyno 6 000B’a3k0BuM. Il{oHaliMeHIIE OHA TONEPEHS 3yCTPid 3 MEAIaTOPOM JUIs 3’ SICYyBaHHS
MOJIMBOCTI MPOBEJEHHsS Meaialii y BkasaHux kateropisx cmnpas [3]. T. A. LlyBina Bkazye
po Te, IO Y HAIlIOHAILHOMY TIPAaBOMOPSAKY OLIBII JTOIUILHO 00paTH MOJAECIH JOOPOBLIEHOT
MPHCYIOBOI Mefiallii Js BCiX KaTeropiil cmpap, 3a K0T IPOBEAEHHS Takoi NPOLEAypH
MOKJIUBE JIMIIIE 33 HASBHOCTI 3T0JU CTOPiH 0€3BITHOCHO 10 KaTeropii cnpasu [22].

Baprto 3a3naunty, mo, 3rigHo 3 4. 4 ct. 124 Koncrutyuii Ykpainu [12], 3axkoHOM MOXe
OyTH BH3HaueHW OOOB’S3KOBHH JIOCYIOBHUH IMOPSIOK yperymoBaHHs cropy. Crarrs 124
OcHoBHOTO 3akoHy y WiH pemakiiii Oyima BHKIaaeHa 3rigHO i3 3akoHoM Ykpaiam «IIpo
BHeceHHsI 3MiH 70 KoHctutynii Ykpainu (mozxo npasocynas)» Bia 02.06.2016 Ne 1401-VI1II
[6]. VY nmosAcHIOBaNbHIM 3amucii 10 IbOTO 3aKOHOMPOEKTY OyJlo 3a3HayeHo, 10
«00O0B’S3KOBUH JOCYIOBHI TOPSNOK YPETYIIOBaHHS CIOPIB Y KOHKPETHO BH3HAYECHUX
BUMAKaX HE JIMIIE 3MCHIINTh HABAaHTAKCHHS Ha CYIH, a i 3a0e3IeYnTh HAICKHE MiATPYHTS
JUTSL pO3BUTKY aJIbTEPHATUBHUX METOJIB YPETYNIIOBaHHS CIIOPIB, TAKHX SK MeJiallis TOIO».
Koncrutyniiinuii Cyn YkpaiHu y BHCHOBKY A0 3aKOHOMNPOEKTY «IIpo BHECEHHS 3MiH 10
Koucturymii Ykpaiam (momo mpaBocymas)» Bim 20 ciuyas 2016 poky Ne 1-/2016 [2]
aKIICHTYyBaB yBary Ha TOMY, IO 3akpiruieHHS B KOHCTHUTYIII YKpaiHH IOJIOKEHHS MIOA0
MO>KJIMBOTO BU3HAYECHHS B 3aKOHI 000B’SI3KOBOTO TOCYIOBOTO MOPSAAKY BPETYIIOBAHHS CIIOPY
€ JI0JaTKOBUM 3acO00OM MPaBOBOTO 3aXKUCTy 0COOU, SIKUH He mo30aBisie il MOXKIMBOCTI Haaami
3BepHyTHCS 10 cyny. OmHaK y IIbOMY X BHCHOBKY Oylia BHCIIOBJICHA OKpeMa JTyMKa CYIIi
Koncruryniitnoro Cyny Ykpaiau 1. [I. CrineHko, sKuif 3a3Ha9MB, II0 3aKOHOIPOEKT MIiCTUTH
y co0i MONOoKeHHs, SKi MpsMO cymepedatrb crartaMm 22, 55, 59, 124, 127, 129, 157
Konctutynii Ykpainu, a Tomy He Moxke OyTu yxBajieHuM BepxoBHoro Pamoro Ykpainu B
takoMy Bursiai. Cynas mocunascs npu oMy Ha pimennas Koncrurymnitinoro Cyny Ykpainu
Big 9 ymmast 2002 poxy y crpasi Ne 1-2/2002 [20], ne 3a3Haganocs mpo Te, Mo «000B’SI3KOBE
JIOCYZIOBE BPETYIIIOBaHHS CIOPIB, K€ BUKIIOYA€ MOXIIMBICTh MPUIHSATTS MO30BHOI 3asBU JI0
po3rIsany 1 3AiMCHEHHS 3a HEI0 MPaBOCYAS, MOPYILIye MpaBo 0coOM Ha CyJOBUIM 3aXHUCT.
MOXIHMBICTh BUKOPHCTaHHS Cy0’€KTaMH MPABOBITHOCHH JTOCYIOBOTO BPETYJIIOBAHHS CIIOPIB
MOXe OyTH IOHAaTKOBHM 3aCO00M IIPaBOBOTO 3aXHUCTy, SKUH Iep)kaBa Hajgae€ yJacHHUKAM
MEBHUX MPABOBIHOCHH, 0 HE CYMEPEYUTh MPHUHIUIY 3AIMCHEHHS MPAaBOCYIJIS BUKITIOYHO
CyIoM. 3 Orjsity Ha HEOOXiTHICTH MiABHIICHHS PIBHS NPAaBOBOTO 3aXUCTy JepiKaBa MOXKe
CTHMYJIIOBAaTH BUPINICHHS NPAaBOBHX CIHOPIB y MeXaxX MOCYAOBHX IIPOLEAYp, ONHAK IX
BUKOPHUCTaHHS € MPaBOM, a He 000B’S3KOM 0CO0H, sIKa MOTpedye Takoro 3axucty». OmHak,
HE3BaYKAI0UX Ha Pi3HI [yMKH MO0 MOTPEOU y 3ampoBaKCHHI 3TraJlaHuX HOBOBBEICHb, 3MIHH
1o ct. 124 Koncrutynii Ykpainu Oynu BHeceHi. KpiM Toro, B yKpaiHCBKOMY 3aKOHOJIABCTBi
Oynu 3aKyazieHi OCHOBH LTS 3aCTOCYBaHHS Meiamii y pi3HUX BUAAX CIIOpIiB (HApUKIAM, 4. 7
cT. 49 lluBinBHOTO mMpoLECyaIbHOrO KOmekcy Ykpainm [21], u. 7 cr. 46 ['ocomapcekoro

Kopomiok O. B. Ocobrusocmi npasosoeo cmamycy Homapiyca sik meoiamopa



72 ISSN 2617-4154 IpniHcHKHUIl IOPHAMYHMIA YAaCONMUC: HAYKOBHI KypHaL. 2022, Bun. 2 (9)

MPOIECYATBHOTO KOJIeKCy YKpainu [4], 4. 5 c1. 47 Konekcy aaMiHiCTpaTHBHOTO CyIOYHHCTBA
VYkpainu [10] ta iH.). BinnoBigHo, e Bkazye Ha HMOBIPHY TEHAEHIII0 PO3BUTKY IHCTUTYTY
Megianii i 3aIpoBa/KEHHs y HNOAAIbIIOMY 000B’SI3KOBOT MPOLETypH Meialii 10 3BepHEHHs
JI0 Cyly y TIEBHUX KaTeropisix crpaB. BOadaeTwbcs, 1o Takwid miaxig O0yB Ou e(heKTHBHUM
CrocoO0M PO3BAHTAXKHUTH CYIIOBY CHUCTEMY 1 MIr OW CHpHUATH MOOyIOBI B YKpaiHi MPaKTHKH
T103aCyI0BOT'O BPETYIIIOBAHHS CIIOPIB.

VY nmitepaTypi BKa3yeTbCsl IO Te, IO MEAiallis HOps] i3 CyAOBUMU OpraHaMU YTBOPIOE
JIBl CHCTEMH yperyioBaHHs KOHQIIIKTIB — Jiep)kaBHY (CYZOBY) Ta HeJeprkaBHY (I103aCylIOBY)
[23, c. 140]. Ongnak He MoxHA moroauThcs 3 H. A. Masapaki, sika 3a3Hauae, 1o JepKkana, 1o
CyTi, JeJieTye MEBHY YaCTHHY CBOiX BHKIIOYHO ITyOJIYHO BJIAJHHX TOBHOBaXEHBL Yy cdepi
3MIACHEHHS MPaBOCYJAS HEACpPKaBHUM Cy0’€KTaM, a caMe CTOpPOHaM CIIOpy Ta MeaiaTopy
[17, c. 94]. Bugaerses, 110, HE3alIEKHO Bif eramy, Ha SIKOMY BiZOyBaeThCsl BPETYIIOBAHHS
KOH(QUIIKTY 3a JOMOMOTO0 Meiamii (0 3BepHEHHS IO CyIy, I Yac CyIOBOT'O IPOIeCy
TOIIO), TIPOIEIypy Meiaimii He BapTO PO3MIIANATH SK TakKy, IO IMigMiHsge coboro cya abo
HOpYLIye KOHCTUTYLIHE NMpaBO Ha CyJOBUH 3axucT. [lo-mepiue, 11e 1mMOB’s3aHO 3 TUM, IO
HaBiTh y pa3i mepeadadeHHs B 3aKOHOJABCTBI 00OB’SI3KOBOT MeAiallil 10 3BEpHEHHS 10 CYAY
3a CTOPOHAMH 30epiracThes MpaBo Ha BiIIbHHN BUOIp MeziaTopa i BiIMOBY Bill MPOLELYPH
Memiamii y Oyne-skuit vac. [lo-mpyre, y pa3i 3BepHEHHsS CTOpiH IO Meiamii Cya 3YIUHSE
MPOBaJPKEHHS y CrpaBi ab0 Orojollye HepepBy y 3aciiaHHi (Hampukiaaa, crtcT. 198, 251
L{uBinbHOrO mpOLECYalbHOrO KOJEKCY YKpaiHM), [0 HaJa€ MOXIIHMBICTh YYaCHUKaAM
BPETYIIIOBATH CHIp IM03a MEXaMH CYIOBOTO PO3NIALY TOOPOBIIBHO 1 HA BIACHWUH pPO3CYII.
BesmocepenHpo y 3aKOHOJABUMX aKTaxX aKICHTYEThCS yBara Ha TOMY, IO MeZiamis — Iie
Croci0  «mMo3acyJJOBOTO BpErylltoBaHHA cropy» (Hanpuknaa, cr. 197 ILluBineHOrO
MPOIECYAIBHOTO KOJIeKCy Ykpainu, cr. 66 Komekcy aaMiHICTpaTHBHOTO CYIOYHMHCTBA
VYkpainu Toio). HeoO0XigHO TOTOUTHCS 3 THM, IO «00O0B’SI3KOBICTh MPOIEIYPH MPOBEICHHS
Meziarii mepej 3BepHEeHHSM JI0 CYAY, 110 MICTUTLCS B HAlliOHATLHOMY 3aKOHOIABCTBI JESKUX
KpaiH, y IiJIOMy HE CyNepednTh TAKOMY EIEMEHTY, SIK JIOCTYII 10 Cyy, OCKIIbKH HE BUCTYIIA€
KiHIIEBOIO MPOLEYPOO Ta HE MEPELIKODKAE MOXKIIMBOCTI 3BEpPHEHHS JI0 CYly HE3aJIeKHO BiJ
HACJTIJIKIB MeJiallii, a TAaKOX 3 THM, 10 MIX MPUHIMIIOM MyOJIIYHOCTI CYJ0BOTO MPOIECy Ta
MPHHIUIIOM KOH(MIMEHIIIHHOCTI Meiamii BIACYTHsS KOJIi3is, OCKUIBKH IMPHCYIOBa Meiallis
nependavae moTpedy y 3YHNHHEHHI pPO3IJSLy CIpaBM Ha 4yac Mefiamii, BHACHIIZOK 4OTrO
OCTaHHSl HE TiJMIHA€ CYJOBOTO PO3MIALy» [5, c. 9]. BulieHaBejeHe o3Haudae, 110 HABITh
3aMpoBaKCHHS B YKpaiHi O00OB’SI3KOBOI MPOIETypH Memiamii 0 3BEpHEHHS IO Cydy Y
MIEBHHUX KAaTETOPiAX CIPaB HE «BKIIOYAEY» MEAiaTopa IO CHCTEMH MIPaBOCYIIs, HE Hamae oMy
BIIQJIHUX TIOBHOBAa)KEHb 1 HE 3MiHIOE HOTO MPAaBOBOTO CTATycy. Y IIbOMY BHIIJKy MEIiaTop
BUKOHYe CcBOi (yHKHii SK He3aJeHa, HeymepekeHa 1 HeHTpambHa 0co0a, sKa CIpHse
JOCSTHEHHIO OMOBJICHOCTI MK CTOPOHAMH Ta I03aCyJOBOMY BPETYIIOBAHHIO KOH(QIIKTY
(cmiopy) y Mexax, repe10aueHnx 3aKOHOM.

BucHoBku. I[loBHOBakeHHs MeJiaTopa 3AIMCHIOIOTHECS HOTapiycoM I103a MeKaMHu
HOTapiabHOI JISUTEHOCTI Ta SIBJISAIOTH COOOK0 OKPEMHU Pi3HOBUJ JisSUIBHOCTI 0coOH, IO HE
MOB’s13aHi 3 BUKOHAHHSM IMMOBHOBKEHH HOTapiyca. OTxe, HAOYTTS HOTAapiyCOM IPaBOBOTO
CTaTyCcy MeniaTopa TOB’s3aHE 3 OJCpIKAaHHAM JOJATKOBUX (YHKIIH, CyMICHHX IIOAO

Kopomiok O. B. Ocobausocmi npasosoco cmamycy Homapiyca sk meoiamopa



ISSN 2617-4154 IpniHCHKHMIl IOPHIAMYHMIA YAaCONMUC: HAYKOBHII sxKypHai. 2022, Bun. 2 (9) 73

(bYHKIIIH, 1110 BUKOHYIOTHCS HOTapiycoOM Y MeKax HOTapiaIbHOT MisTIbHOCTI (KA 3aTUIIAEThCS
HOro OCHOBHHM BHJOM mpodeciiiHoi misuibHOCTI). [lin wac BuKOHaHHS (QYHKLIH MemiaTopa
oco0a He BUKOHYE IpodeciiiHi TOBHOBa)XEHHS HOTapiyca.

HagiTth 3ampoBajpkeHHss B YKpaiHi 000B’S3KOBOI MPOLEAYpH MeIiallii 10 3BepHEHHS 10
Cyoy y NMEBHHX KaTETOpifX CIpaB HE «BKIIOYAE» MeIiaTopa 0 CHCTEMHU IPaBOCYIAs, HE
HaJla€ WOMY BIIQJIHUX MOBHOBAXXEHB 1 HE 3MIHIOE HOTO MPAaBOBOIO CTATYCy. Y OMY BHUIAAKY
MeZiaTop BUKOHYe cBOI (DYHKIIl SIK He3aleXHa, HeylnepekeHa 1 HeHTpalbHa ocoba, ska
CHpUsi€ JTOCATHCHHIO JIOMOBJICHOCTI MK CTOPOHAMH Ta II03aCYIOBOMY BPETYIIOBAHHIO
KOHQUTIKTY (CTIOpY) Y MeKax, epei0auyeHuX 3aKOHOM.

Taki 03HaKM 1 KOMIIOHEHTH MpPOIEAYpH Memiallii, sSK He3ale)KHICTh, HEUTPaJIbHICTh 1
HEyIepeLKEeHICTh MeliaTopa, a TaKoXK OCOOJIMBE MicCIe Mefianii y CyCHiIbHOMY >KUTTI SIK
M03acyIoBOT MpPOIENypH BPETYIIOBaHHS CIIOpiB 3MICTOBHO He cCymnepeyarb MyOJiqHo-
MPaBOBOMY CTaTycy HOTapiyca, SKWH i€ BiJ IMEHI Jep)KaBH, ajJic HE BHKOHYE BIAJHUX
MOBHOBAXXCHb 1 HE BKIIOYEHHHA JO CHCTEMH OpraHiB nep:kaBHOi Bmagm. I[lpm mpomy
BUKOHAHHs OCO0OI0 MOBHOBa)KEHb MeJiaTopa 3IIMCHIOETHCS 11032 MEXaMU HOTapialbHOI
JSUTBHOCTI 1 HE MOENHYETHCS 3 OJHOYACHUM BUKOHAHHSAM (YHKIIA HOTapiyca, IO TaKOXK €
HEOOXITHUM E€JIEMEHTOM JIOJICpP)KaHHS TPHHIIUIIB HE3aJeKHOCTI Ta HEyHepeKeHOCTI,
XapaKTEePHHUX SIK JUISl HOTapialibHOT JISUTBHOCTI, TaK 1 JUIA AisUTLHOCTI MeliaTopa.
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0. V. Korotiuk. Features of the Legal Status of the Notary as a Mediator

The article reveals the peculiarities of the legal status of a notary public as a mediator. It
was concluded that a person performs the mediator's powers outside the notarial activity,
which is directly emphasized by the legislator. In particular, the wording of Art. 3 of the Law
of Ukraine "On Notaries" and the legislator's indication of the possibility of combining the
activity of a notary with the performance of the function of a mediator, indicates that the
powers of a mediator are exercised outside the boundaries of notarial activity and represent a
separate type of activity of a person that is not related to the performance of the powers of a
notary . Therefore, the performance of the mediator's duty is essentially the performance of
new functions for the notary, unrelated to his powers stipulated by the Law of Ukraine "On
Notaries”. If a notary becomes a mediator, he/she performs additional functions for
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himself/herself, compatible with the notarial activity (which remains his/her main type of
professional activity), and in the performance of which he/she does not act as a notary. At the
same time, a notary who performs the functions of a mediator has the same scope of rights
and obligations as a mediator who does not additionally possess the legal status of a notary.
Therefore, a notary performs the functions of a mediator beyond the concept of "notarial
activity".

Taking this into account, the direct instruction of the law regarding the need for notaries
to undergo training at the Notary Chamber of Ukraine appears to limit the rights of notaries
and does not allow them to fully and freely exercise their right to choose an institution for
training and acquiring new professional skills.

In the article, the author considered the main approaches to the further development of
the institution of mediation in Ukraine, in particular, the introduction of a mandatory
mediation procedure before going to court in certain categories of cases, as well as the
continuation of mediation on a voluntary basis. It has been established that even the
introduction of a mandatory mediation procedure before going to court in certain categories
of cases in Ukraine does not "include" the mediator in the justice system, does not give him
authority and does not change his legal status. In this case, the mediator performs his
functions as an independent, impartial and neutral person who helps to reach an agreement
between the parties and out-of-court settlement of the conflict (dispute) within the limits
provided by law.

It was concluded that such features and components of the mediation procedure as the
independence, neutrality and impartiality of the mediator, as well as the special place of
mediation in public life as an out-of-court dispute settlement procedure, do not substantively
contradict the public-legal status of a notary acting on behalf of the state, but does not
exercise authority and is not included in the system of state authorities. The above is a
necessary element of compliance with the principles of independence and impartiality,
characteristic both for notarial activity and for the activity of a mediator.

Keywords: notary, mediator, legal status, notarial activity, mediation, out-of-court
settlement of disputes.
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HPOBJIEMHA 3AXUCTY ITPAB BJIACHOCTI
M1 YAC BOEHHOI'O CTAHY B YKPAIHI

Y emammi 0ocniosicyemuca npasoge pecyniosants npooiemu 3axucmy npae eiacHocmi nio
yac 6oecnHo20 cmawy. Busnauaromecs ocnogHi ymosu, nopsiook ma niocmaeu GiOuwKoO0yeaHHs
3a60aHUX 30UMKI6 I3UUHUM MA OPUOUNHUM 0cobam nid uac eoeuHo2o cmany. [lpoananizosano
YuHHe 3aKOHOOABCME0 YKpaiHu 8 KOHMEKCMi 3axucmy Npas 6IACHOCmi ma GIOWKOOYEaHHS
3a80aHUX 30UMKIG DI3UUHUM A OPUOUYHUM 0CODAM NIO YAC BOEHHOZO CIIAHY.

Y nonimuunux ymoeax cbocooenns y 363Ky i3 emopeHenHaMm 36potnux cun Pociticokol
Dedepayii Ha mepumopiro YKpainu 3a3Han0 pyuHy8ans yumano ob ekmis ingpacmpykmypu,
nocmpax;coano MauHo @izuunux i opuoudnux oci6. Ocobauso cocmpo nOCMano NUMAHHA
3axucmy npas 61ACHOCMI ma 8iOWKO0Y8AHHS 3a80AHOI MOPATLHOI Ma MAmMepianbHOL WKOOU.
Hapasi uunne 3axonooascmeo, wjo mac yHoOpmyeamu sUpiuents yux numans, nepebysae Ha
cmaodii  gopmyeanns. Ykpaina weuoOKuMu meMnamu HAMA2aemuvcs niocomyeamu  ma
3anposaoumy MAacué CneyiaibHux 3aKOHi8, AKI 3abe3neuamv npoyedypy 6iOUKOO0Y8aAHHS
3a80aHOI WKOOU 6HACTIOOK BOEHHUX Oill, Ni0 4AC BOEHHO20 CMAHY, AKI nepedbayamo
KOHKPEmHI 10pUOUYHi nioCmasu SIOWKOOYE8AHHs 3A80aHUX 30UMKI8, NOPSOOK i npoyedypy
Ookazysanus. Y maubymuvomy ye O0onomodce eudyoyeamu 6 Yxpaini abconomHo HoOgy
cucmemMy 3axXucmy npas 61ACHOCMI ma 8iOWKO0Y8AHHA 3A80AHUX 30UMKI8, 30Kpema, wo 0yiu
3anodiani nio Yyac GOEHHUX Oill.

3’acoeano, wo Ha nepio0 Oii NPABOBO2O PENCUMY BOEHHO2O CHAHY MOMNCYIb
00MeNCYBamucss KORCMumyyiiHi npasa i c6o600u JT0OUHU Ma SPOMAOSHURA, nepedbaueHi
cmammamu 30-34, 38, 39, 41-44, 53 Kowcmumyyii Yxpainu, a makodc 6800umucs
MUMYACO8] OOMEIICEHHS Npas i 3aKOHHUX IHmMepecié pUOUYHUX OCiO y Mmexcax ma 3a
00cs20M, WO HeOOXIOHI 015l 3a0e3neUeHHss MONCIUBOCMI 3aNPOBAONCEHH MA 30IUCHEHHS.
3ax00i8 NPABOBO2O PEAHCUMY BOEHHO20 CIAHY.

Ilpoananizosano HOpMAMueHO-NPAeosi axmu Yxpainu, wo YHOPMOBYIOMb 3AXUCH Npag
81IACHOCMI A BIOWKOOYB8AHHS 3A80AHUX 30UMKIE DI3UUHUM MA HOPUOUYHUM 0CODAM nid Hac
60cHH020 cmany, 30Kkpema: Koodexc wyueinbnoeo saxucmy VYxpainu, nocmanosu Kabinemy
Minicmpie Yrpainu «lIpo 3ameepoocennst [lopsoxky usHauenHs wikoou ma 30UmKie, 3a80aAHUX
Vxpaini enacnioox 36potinoi acpecii Pociticokoi @edepayiiy, «IIpo 30ip, 06pobxy ma o6nik
iHghopmayii npo nOWK0OdNCeHe Ma 3HUUWeHe HepyXoMe MAHO 6HACTIOOK 6Ootosux Oil,
TMEPOPUCTNUYHUX aKMIB, OUBEPCIll, CNpUYUHEHUX 8iticbkosoro azpecicto Pociticokoi” @edepayiiy,
«[Ipo 3ameepovicenns Tlopsioxy nposedents 0OCmedicenHs RPUIHAIMUX 8 eKCRILyamayiio ob ekmie
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oyoisnuymeay, «IIpo 3ameepoicenns [1opaoxy euKoHaHHs HeGIOKIAOHUX Podim w000 AiKeioayii
Hacniokig 30pouinoi azpecii Pociticokoi @edepayii, nog’si3anux i3 NOWK0ONCeHHAM Oydigeny ma
Cnopyoy, ma UABUIU 3HAUHY KITbKICMb HEeOONIKIB, 30KpeMa y ni0Cmasax, Memooax pecyio8anHs.
ma npoyeodypi 00Ka3y8aHHs, o NOMpPedYIOmb iX YCYHeHHS.

Knrwouogi cnosa: npago eracHocmi, 0CHHUL cmaH, 80E€HHI Oii, HAO36UYALIHA CcumMyayis,
saxucm nNpasa  61ACHOCMI, wKoOd, 30umKu, GIOWKOOVEAHHA  3A60AHUX  30UMKIE,
BIOWKOOYBAHHA MOPANLHOI WKOOU, BIOWKOOVBAHHA MAMeEPIanbHOi wKoou, niocmasu ma
nOPs00K GIOWKOOYBAHHS 3A60AHUX 30UMKIE, NPoyedypa 6I0UKOOYBAHHSL 3A60AHUX 30UMKIG.

MeToro fgociigKeHHsl € KOIUIGKCHHH aHali3 HOPMAaTHUBHO-TIPaBOBOI 0a3u, IO
BPETYJIOBYE 3aXHCT IIpaBa BJIACHOCTI B YKpaiHi Ta MOPSAMOK BiJIIKOMYBaHHsS 3aBIaHOI
MaTepiaabHOI MIKOAM, 30KpeMa, 110 Oyiia 3amo/isHa il 4aC BOEHHOTO CTaHy.

INocTaHoBKka nmpoodJieMu. Y 3B’53Ky i3 BTOprHeHHAM 30poitHuX cuin Pociiicekoi denepartii Ha
TEPUTOPIt0 YKpalHU 3a3HANI0 PYWHYBaHb YAMAIO 00’ €KTIB IHPPACTPYKTYPH, TOCTPAXKIAIIO MAHHO
¢isnyHEX 1 opuauuHUX 0ci0. OCOONMBO rOCTPO MOCTAIO MUTAHHS 3aXUCTy MpaB BIACHOCTI Ta
BIIIKOAYBaHHA 3aBAaHOT MOPAJTbHOT Ta MaTepiaibHOI ko, Hapasi unHHe 3aKOHOAABCTBO, 1110
Ma€ YHOPMYBATH BUPIIICHHS IIMX IIHUTaHb, TIepeOyBae Ha CTaii (opMyBaHHS. YKpaiHa NIBHIKHMHA
TEMITaMHA HAMaraeTbCs IMATOTYBaTH Ta 3alpPOBAJUTH MAcHB CIICIIABHUX 3aKOHIB, SKi
3a0e3meyarh MPOIEAYPY BIIIKOMAYBAHHS 3aBJaHOI IIKOAW BHACHINOK BOEHHMX Iii, Mg dac
BOEHHOTO CTaHy, SIKi Tmependadarh KOHKPETHI IOPUAWYHI MIACTAaBH BIJIIKOJYBAaHHS 3aBIaHHX
30UTKIB, TIOPSAMOK 1 TPOIEAYPY JOKa3yBaHHS. Y MalOyTHROMY IIe JIOTIOMOXKE BHOYIYyBaTH B
VYxpaiHi aOCOMIOTHO HOBY CHCTEMY 3aXHCTy IPaB BIACHOCTI Ta BIIIIKOXYBAaHHS 3aBIaHHX
30UTKIB, 30KpeMa, 110 OyJIv 3aIoIisHi i1 4aC BOEHHUX JIIi.

AHani3 ocTaHHix aocaimxens i myOJikaniii. IIpo6remaM 3aXuCTy mpaB BIACHOCTI B
MUpPHHHA dYac Ta Yy TMepioJy BOEHHUX Jiil MNPUIUICHO ICTOTHY YyBary B Tparsx
M. 1. Bparincbkoro, M. 1O. bapmieBcrkoro, M. L. bonpapesa, B. M. BacuibueHko,
H. C. I'myc, M. B. T'opaona, A.T. dinyk, O. B. d3epu, B. K. IponikoBa, M. M. JIskoBuH,
I. B. Xeninkosoi, IO. O. 3aiku, T.II. KoBanenka, H. B. Jlaroscekoi, II. C. Hukuriok,
A. A. PybanoBa, B. I Cepebposcekoro, C. 5. @ypcu, €.1 Oypen, O. C. Xapuenko,
B. IO. Uyiikosa, . M. Illepuenka, JI. B. IlleBuyka, P. b. I1lnmmku Ta iHIIAX.

Buxkian ocHoBHoro marepiaiy. 3 24 nrotoro 2022 poky, 3rigHo 3 Ykasom [Ipe3uaenra
Vkpainu Ne 64/2022 «IIpo BBeneHHS BOEHHOTO CTaHy B YKpaiHi», SKUi 3aTBEpIKCHUI
BepxoBuoro Pamoto Ykpainu, BHacmimok BilickkoBOi arpecii Pocificekoi @enepariii nmpoTtu
VYxpainu Ha mincTaBi npomo3unii Paxn HarioHamsHOI Oe3meku i 000pOHH Mo BCiil TepuTOpii
Ykpainu 3anpoBakeHO BOEHHMH cTaH [1; 2].

TuMuacoBo, Ha mepiof Aii IPaBOBOTO PEXUMY BOEHHOTO CTaHY, MOKYTh OOMEXYBaTHUCS
KOHCTHUTYIIHHI IpaBa i CBOOOH JIIOJIHU Ta TPOMaIsTHIHA, iepeadadeHi crartsmu 30-34, 38,
39, 4144, 53 Koucturyuii Ykpaiau [3], a Tako BBOAUTHCS TUMYACOBI OOMEXKCHHS IPaB 1
3aKOHHUX IHTEPECIB IOPUIMYHHUX OCi0 y Mekax Ta 3a o0cCsSroMm, HI0 HEOOXigHI s
3a0€3MECUCHHST MOXKJIMBOCTI 3alpOBAPKCHHS Ta 3[IMCHEHHS 3aXOJiB IPABOBOTO PEXHUMY
BOEHHOTO CTaHy, sIKi Tepen0adeHi YacTHHOI mepmioro cTtarTi 8 3akony Ykpainum «IIpo
MIPaBOBUI PEXKUM BOEHHOTO CTaHy» [4].
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KoncTurymiero YkpaiHu KOXXHOMY TapaHTOBaHO MPaBO Ha BIAIIKOAYBaHHS MaTepialbHOT
Ta MOPAIBHOI IIIKOM 33 PaXyHOK JEP>KaBU YU OPTaHiB MiCIIEBOTO CAaMOBPSIyBaHHS, 3aBIaHOI
HE3aKOHHUMH PIIIeHHAMH, TisIMH 49i OE3isUIbHICTIO OpraHiB Jep)KaBHOI BIaIy, OpraHiB
MICIIEBOTO CaMOBPSYBaHHS, iX MOCAJAOBUX 1 CIIY’)KOOBHX 0Ci0 y mporieci 3MiiiCHEHHS] HUMH
CBOiX ITOBHOBa)XXEHS [3, cT. 56].

Bianosigno nmo crarti 22 LuBinekHoro koaekcy Ykpainu (gami — LIK Ykpainu) ocoba,
AKii 3aBHaHO 30UTKIB Yy pe3yabTaTi MOpYIIEHHS ii IUBUIBHOIO IMpaBa, Mae MpaBO Ha iX
BIIIKOIyBaHHs. 30UTKAMH, 3TiHO 3 YACTHHOIO IPYroi i€l cTaTTi, € [5]:

— BTpaTH, SKUX 0co0a 3a3Haya y 3B’s3KY 31 3HUIICHHAM a00 TOIIKODKEHHSAM pevi;

— BTpaTH, sKi ocoba 3podmira abo MyCHUTh 3pOOUTH JUIS BIAHOBJICHHS CBOTO IOPYIIEHOTO
npasa (peanbHi 30UTKH);

— JIOXO[IH, SIKi oco0a Moria 0 peaibHO OJiepKaTh 3a 3BUYAHUX OOCTaBHH, AKOU ii mpaBo
He OyIo mopyiirere (ymyIieHa BUrozia).

VY crarri 23 LK Vkpainum 3akpituieHo, mo oco0a Mae MpaBO Ha BiIIIKOIyBaHHS
MOpPAJIbHOT WIKO/H, 3aBAaHO] BHACIIAOK MOPYIIEHHS i IpaB, SAKIIO0 MOpaJibHA IIKOAA MOJIArae
y AYUIEBHUX CTpaxIaHHSIX, AKUX (i3muHa ocoba 3a3Halia y 3B’SA3KYy 13 3HUIICHHAM YU
MOIIKODKEHHM 11 Maitna [5].

3a 3araJbHUMH ITOJIOKEHHAMH, TepenoadeHnMu ctartero 1166 1K Ykpainum, MmaiiHoBa
IIKO/IA, 3aBJaHa HENpPaBOMIPDHUMHU PIIICHHAMH, [isIMA Yd OE3IsUIBHICTIO OCOOMCTHUM
HeMailHOBUM TipaBaM (i3udHOi ab0 FOPUIMYHOT OCOOM, a TAaKOXK IIKOJAA, 3alofisHa MaiHy
(hiznuHOi 00 FOPUANIHOI 0COOH, BiIIIKOAOBYETHCS IIOBHUM 00CSTOM 000010, siKa il 3aBmaia [5].

Ockinpky B YKpaiHi IIe He TPUAHATI CIEIiaibHiI 3aKOHH, SKi O MPsSIMO peryIroBalIi
MOPSAZOK BiJIIKOJAYBaHHS INKOAM, 3aBJaHOi BOEHHUMH JisiMH, 3BepHemocs a0 Komekcy
[UBIIBHOTO 3aXUCTY YKpaiHu, riaBa 17 SKOro MicTUTh mependayeHi mpaBa Ha BiAIIKOMY-
BaHHSA MaTepialbHUX 30MTKIB Ta HAJaHHSA JOMOMOTH IOCTPOXIAINM Y HalI3BHUYANHINA
cuTyarii. BiamosigHo 10 4. 3 CT. 5 1[bOr0 KOJACKCY OJIHUM i3 BHJIIB HAJA3BUYAWHUX CUTYAIlIH €
BO€EHHI A1 [6]. OlHaK HeoNIIKaMH I[bOTO KOJIEKCY €:

1) HEeMO>KJIUBICTh IPETEHAYBATH HA BiAIIKOAYBaHHS MOPAIBHOI IIKO/N;

2) HOPMH IIHOTO KOJIEKCY 3000B’S3YIOTh JepKaBy JOIMOMOITH JIMIIE KaTeropii ocio, sKki
BTPATIIIH KHUTIIO;

3) BUIUIaTa KOMIIEHCAlii MOXJIMBa TIIBKH Ichas JOOpOBUIBHOI mepepadi Aepskasi
3pyHHOBAHOTO a00 MOMIKOPKEHOTO KHUTIA,;

4) po3Mip KOMITEHCAIlli BU3HAYAETRLCS JIUIIE 3a MOKA3HUKAMU OIOCEPEIKOBAHOT BapTOCTI
HOT0 CTIOpYIKEHHS Y BiAMIOBITHOMY perioHi YKpaiHu.

OnHKM 3 TIEPIITHX HOPMATUBHO-TIPABOBUX aKTiB 3alPOBAKCHUX B YMOBAaX TIOBHOMACIIITAOHOT
pociiicekoi arpecii € IlocranoBa KaGinery MinictpiB Ykpainn Ne 326 «IIpo 3aTBepmkeHHsS
[opsinky BU3HAUCHHS IIKOAW Ta 30WTKIB, 3aBIAHMX YKpaiHi BHACIIIOK 30poiHOI arpecii
Pociiicekoi ®eneparii». BiH T0oCTaTHRO IPYHTOBHO pPO3KPHBAE KATEropii BTPAT, SKi IMOBUHHI
OymyTh BIJIIIKOJIOBaHI, Ta PETJIAMEHTYE, Ha SIKMH YINOBHOBKCHHUI OpPraH MOKJIaJACHO 00OB’S30K
BU3HAYUTH PO3MIp IIKOJM Ta 30UTKIB. X0o4a BUIIe3rajana [loctaHoBa i Mae CBOT HEJIONIKKA — HE
PO3KPHUBAE METOJMKH BIIIKOIYBaHHS 3aBJaHUX 30WTKIB, aje BOHA 3000B’S3y€ BIAMOBIIHI
JIeprKaBHI OpraHy PO3pOOUTH TaKi METOIMKH Y MIECTUMICSIHUH CTPOK [7].
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3romoM ypsitoM YKpaiHu Oylio IPUHHATO PsI MMOCTAHOB, SKi BiAMOBIAHO JIOMOBHIOBAIH
HOPMATHUBHO-NIPaBOBY 0a3y y HampsiMi BIAIIKOAYBAHHS HIKOAM MiJi 4aCc BOEHHUX Mii.
3okpema, [TocranoBa Ne 380 «IIpo 36ip, 06poOKy Ta 00K iH(pOPMAIIT PO MOIMIKOKECHE Ta
3HHINEHE HEepyXOoMe MaWHO BHACIHIJOK OOHOBHMX i, TEPOPUCTUYHUX AaKTiB, IUBEPCIH,
CIIPUYMHEHUX BIMCBKOBOIO arpecieto Pociiicbkoi Deaepartii», sSka peryiroe MOpsIoK MOJaHHS
(GI3UYHUME 1 IOPUIMYHAMH Oco0amMu iH(OpPMAIIHHUX MOBIZOMIIEHb PO MOIIKO/DKEHE a0
3pyiiHOBaHe HepyxoMe MaifHo yepe3 Bebnopran [lis [8].

Oxpemoi yBaru norpedye IlocranoBa Ne 423 «IIpo 3atBepaxenHs Ilopsnky npoBeaeHHs
00CTe)KEHHS MPUUHATHX B CKCIUTyaTaIlilo 00’ €KTiB OYMIBHUIITBa», sika 3a0e3leuye MOKITH-
BICTh 3a pINICHHSAM BJIACHHWKAa a00 YIIOBHOBKEHOI'O OpraHy OOCTEKEHHS IOIIKOKCHHUX
OyxiBesnb 13 3alydeHHSM CHEI[alicTiB 13 BKa3aHMM BiANOBIAHKMM KBaJi(ikalidHUM
ceptudixarom [9].

Hacrymauit HopMaTHBHO-TIPAaBOBUI aKT, Ha SIKM MU 3BEPHYIIH CBOIO YBary, II0 PETyIIIOE
mporeaypy Qikcarii NONIKOKeHb OyiBeNb 1 CIOPYA NPUBATHOI Ta KOMYHAJIBHOI (opMHU
BJIACHOCTI 1 cmopyd aAepkaBHoi ¢(opmu BiacHocTi, crama IloctanoBa Ne 473 «IIpo
3aTBepIKeHHS [lopsaKy BUKOHAHHS HEBIIKIAJAHUX POOIT MIOAO JKBiZalii HACTiIKIB
30poiiHoi arpecii Pocilicbkoi ®enepartii, MoB’s3aHUX 13 TOMIKOKCHHIM OyIiBENb Ta
criopya». Bin nepeabavae, mo pe3yabTaTd BiAMOBIAHOT KOMICIT MO0 (hikcaIlil MOIIKOIKEHb
BHOCSTBCS 10 Jlep»aBHOTO PeecTpy MOIIKOPKEHOTO Y 3HUIEHOTo MaiiHa [10].

Ha oginiiiHoMy caifTi MiHEeKOHOMIKH 3 SIBUBCSI IIPOEKT CMIIBHOIO Haka3y MiHicTepcTBa
eKoHOMIKH YKpainu ta ®onay aepskaBHOTO MaiiHa Ykpainu «[Ipo 3aTBeppkeHHsS MeTOauKH
BH3HAYCHHS INKOMW Ta o00cary 30WTKIB, 3aBIaHUX MIANMPUEMCTBAM, YCTaHOBaM Ta
oprasizamisiM ycix (GopM BIAaCHOCTI BHACTINOK 3HUINEHHS Ta TOUIKO/DKCHHS iX MaiHa y
3B’A3Ky i3 30poitHoi0 arpecieto Pociiicekoi Dexepariii, a TakoX YHIYIIEHOI BUIOAM BiA
HEMOYJIMBOCTI UM TEPENIKOJ] Y MPOBAJKEHHI TOCIIOAapChKoi MisibHOCTI» [11]. BiH 3Ha4HO
PO3IINPIOE MOXKJIMBOCTI 3aKOHOAABCTBA y cepl BUIMIKOMYBAHHS NIKOMW i Yac BOEHHHX
niit. Ile moke Hamatm YKpaiHi yHIKaIbHY MOXKJIMBICT CTBOPUTH HOBHH FOPHIUYHUIM
MEXaHi3M 3aXHMCTy MOTEPIIINX Bil BOEHHUX AiM.

Hapasi mopsimox HamaHHS Ta BU3HAUSHHS PO3MIPY TPOIIOBOI JOMOMOTH ITOCTPAXIAIAM
YHACIiIOK HaJ3BWYaliHOI cuTyalii 3akpituieHo B IloctanoBi Kabinety MinicTpiB Ykpainu
Ne 947 «I1po 3arBepxenns Ilopsaxy HagaHHS Ta BU3HAYEHHS PO3Mipy IPOIIOBOI JOIIOMOTH
NOCTpAaXIANUM BiA HaA3BUUYAlHUX CHUTyallif Ta po3Mipy TpoIIOBOi KOMIIEHcalii
MOCTPKIAAUM, KHUTJIOBI OYAMHKM (KBapTHPH) SKHX 3PYHHOBAHO BHACIIJOK HAIA3BUYAMHOL
CUTYyaIlll BOEHHOTO XapakTepy, CHpHYMHEHOi 30poitHOI0 arpeciero Pociticbkoi denepartiin
[12]. BiamoBigHOo g0 1i€i MOCTaHOBM MAalOTh TPaBO Ha BITIIKOAYBAaHHS OCOOH, JKUTIIOBI
OynuHKM (KBapTHpH) SKUX 3pyHHOBAHO BHACHIJOK HaI3BHUYAifHOI CHTyaIllii BOEHHOIO
XapaxkTepy, CIpuIrHEeHO1 30poitHor0 arpeciero Pociiickkoi denepartii.

B Vxasi Ilpe3unenra Ykpainu Big 14 xBitHa 2014 p. Ne 405 «IIpo pimenHs Pamu
HamioHaiapHOI Oe3mexu i oOoponu Ykpaimm Bin 13 kBitHsa 2014 poxy «IIpo HeBimkmamHi
3aX0JId MIOA0 MOJOJaHHS TEPOPUCTUYHOT 3arpo3H 1 30epeKEeHHS TEPUTOPIaIbHOI MITICHOCTI
VYkpainm» 3a3HaueHo, 10 HeO0OXiTHOI YMOBOIO JUISl OTPUMaHHS KOMIIEHcalil € mepe0yBaHHs
Ha MIAKOHTPOJIBHIN YKpaiHi Tepuropii [13].
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3rigHo 3 mmn. 4, 5, 7, 12 Konmekcy IUBIIBHOTO 3aXHUCTy YKpaiHW OpPTraHH MiCIIEBOTO
caMOBpAIyBaHHA a00 3a iX BIACYTHOCTI BiMiCBKOBI agMiHiCTpalii 3a0e3NeuyroTb CTBOPEHHS
KoMmicii it ikcarii Ta 00CTeKEHHS MOIIKOIKEHOTO ab0 3pyHHOBAHOTO JKUTIIA, SIKI TAKOX
BHUJAIOTh BIAMOBIAHY JOBIJKY IMPO BHU3HAHHA OCOOM TIOCTPaXKIAJOK Bil HaA3BUYAWHOL
CHUTYaIlil BOEHHOTO XapakTepy. PillleHHs Npo HaJaHHs TPOIIOBOI KOMITCHCAIIl YXBaTIOEThCS
KOMICi€l0, CTBOPEHOK OpraHaMu MICLIEBOTO CaMOBpsSAyBaHHS a0o0 3a iX BIJACYTHOCTI
BiliCbKOBOIO aMiHICTparlito [6].

Ha mamy nymxy, cyrreBuMm HenosikoM Konekcy HMBITBHOTO 3axucTy YKpaiHH €
BCTAHOBJICHHS MaKCHUMaJIbHUM po3MipoM komrreHcamii 300 THC. TpUBEHb 3a OJUH 00 €KT
3pyHHOBAHOT'O JKUTJA, IO HE BIAMOBIAE peajbHIH BapTOCTI TOMIKOMKEHOTO abo
3pYHHOBAaHOTO XHTJa B 0araTthboX perioHax YKpaiHH, a TakoXX Ha Te, II0 IMOCTpaxIaii
BTPAYalOTh NIPABO HA OTPUMAHHS MiNbI 1 KOMIIEHCALiH, mepenr0adeHux y 4acTUHI BOCHMIM
crarti 86 Ta wactuHi Jpyrid crarti 89 [6]. BoirounM THUTaHHAM 3aJUIIAETHCS MOPSAIOK
JIOKa3yBaHHS II010 (aKTiB 3alOiSTHHS MIKO MallHy BHACIIIOK BOEHHHX JIiH.

BucHoBkH. JlOCTiIUBINN 3aKOHOJABCTBO YKpaiHM ILIOAO 3aXUCTy IpaB BIACHOCTI B
VYkpaiHi M 4Yac BOEHHOIO CTaHy Ta BIJIIKOXyBaHHS IIKOAY, 3aBAAaHOI (i3WYHUM 1
IOpUINIHEM 0co0aM yHacIiok BoeHHOI arpecii Pociiicbkoi denepartii, MU BUSBUIN 3HAYHY
KUTbKICTh HENOJIIKIB, 30KpeMa Yy TijJcTaBaX, METoJaX peryJlOBaHHSA Ta MPOUeAypi
JIOKa3yBaHHS, 110 HOTPEeOYIOTh IX YCYHEHHSI.

Jlns BIIOCKOHAJIEHHS TTOPSIKY JIOKa3yBaHHs (haKTiB 3aIOMiSHHS IIKOAM MaifHy BHACIIJOK
BOEHHUX JIill MPOITOHYEMO:

1) opranizariiro poboTH KoMmiciii 3 ikcarlii (pakTiB CIPHYMHESHHS IIKOIU TTOBUHHI B3STH Ha
ce0e OpraHu MiCIIEBOTO CaMOBPSTyBAaHHS 3 MAaKCHMAJIBHUM 3aIy4eHHSIM JI0 ydacTi B iX poOoTi
IPOMaJCHKOCTI; 2) mepeadauuTH OKpeMy HpoLenypy A caMocTiiiHoi ¢ikcamii BIacHUKOM
(bakTIB CHPWYMHEHHS IIKOJW HWOro MaiHy Ta CaMOCTIHHOTO 30WpaHHS HHUM BiIIOBITHHX
JIOKa3iB; 3) mepeadaYnuTH, MO Y BUTAIKaX, KOJW BiICYTHS (Di3MYHA MOXKJIMBICTH JOCTYITY JIO
MOIIKO/DKEHOTO YW 3pyiiHOBaHOTO 00’ekTa i #Horo oOcTexeHHA, TO (ikcamis QakTy
CIPUYMHEHHS [IIKOJIU MOYKE 3[IIICHIOBATHCS TUCTAHIIIIHO 3a CIIPOIICHO0 MPOLIEAYPOIO.
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N. Lagovska. Problems of Property Rights Protection During Martial Law in Ukraine
The article examines the legal regulation of the problem of property rights protection
during martial law. The basic conditions, procedures and grounds for compensation for
damages caused to individuals and legal entities during martial law are determined. The
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current legislation of Ukraine is analyzed in the context of protection of property rights
and compensation for damages caused to individuals and legal entities during
martial law.

In the current political conditions, in connection with the invasion of the armed forces of
the Russian Federation on the territory of Ukraine, many infrastructure objects were
destroyed, and the property of individuals and legal entities was damaged. The issue of
protection of property rights and compensation for moral and material damage was
particularly acute. Currently, the current legislation that should regulate the resolution of
these issues is at the stage of formation. Ukraine is rapidly trying to prepare and implement a
set of special laws that will provide a procedure for compensation for damage caused by
hostilities during martial law, which will provide for specific legal grounds for compensation
for damage caused, the order and procedure of proof. In the future, this will help build a
completely new system of property rights protection and compensation for damages,
including those caused during hostilities, in Ukraine.

It was found that, during the period of the legal regime of martial law, the
constitutional rights and freedoms of a person and a citizen, provided for in Articles 30-
34, 38, 39, 41-44, 53 of the Constitution of Ukraine, may be limited, and temporary
restrictions on the rights and legal the interests of legal entities within the limits and to
the extent necessary to ensure the possibility of introducing and implementing measures
of the legal regime of martial law.

The normative legal acts of Ukraine regulating the protection of property rights and
compensation for damages caused to individuals and legal entities during martial law were
analyzed, in particular: the Code of Civil Protection, the Resolution of the Cabinet of
Ministers "On Approval of the Procedure for Determining Damages and Damages Caused to
Ukraine as a Result of the Armed Aggression of the Russian Federation” ", Resolution "On
the collection, processing and accounting of information on damaged and destroyed
immovable property as a result of hostilities, acts of terrorism, sabotage caused by the
military aggression of the Russian Federation”, Resolution "On the approval of the
Procedure for the inspection of construction objects put into operation™, Resolution *On the
approval of the Procedure for the implementation of urgent works related to the elimination
of the consequences of the armed aggression of the Russian Federation, related to the
damage to buildings and structures"”, and revealed a significant number of shortcomings, in
particular, in the grounds, methods of regulation, and the procedure of proof that require
their elimination.

Keywords: property right, martial law, military operations, emergency situation,
protection of property rights, damage, losses, compensation for damages, compensation for
moral damage, compensation for material damage, grounds and procedure for compensation
for damages, procedure for compensation for damages.
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CYTHICTbB, OCOBJIMBOCTI
TA IPUHOUIIA BIOJKETHOI'O ITPOLHECY
HA CYUACHOMY ETAIII

Y cmammi npoananizoéano nowamms, cymuicmv ma 0COOMUBOCMI NPUHYUNIG
O10001cemnozo  npoyecy. AKyenmogano ygeazy HA MOMY, WO CbOLOOHIWMI HAYKOBYI
suzHauaioms, wo yci cmaodii  O10NcemMHO20 npoyecy pemenvbHO  peclamMenmo8aHi
npoyecyansHuMy Hopmamu 01004cemHo2o npasa, sike 3abe3nevyyc uimke NAAHY8AHHA MA
0o0epoicanns 0100xcemnoi oucyuniinu. Ilpu ypomy cmadii 6100xcemno20 npoyecy crioyroms
YimKo, NOCHO08HO, 0OHA 3a 00HOI0. [losedeno, wjo 610xcemna Oekiapayisi — ye HOBUl
cmpamez2iuHull OOKyMeHm 0epatcasy, NOKIUKAHUL 3abe3neuumu 00CACHEeH A KII0408ux yinell
cmpameziuHo20 po3BUMKY, ceped AKUX: NOOONAHHA OIOHOCMI Ma CKOPOUEHHs HepiBHOCHI,
3a0e3neyenHs BCeOXONIY0l ma Ccnpasednusoi AKICHOI oceimu, 300p06020 ChOCOoOY
HCUMMSA,  CHPUAHHA ~ CMANIOMY  eKOHOMIYHOMY  3DOCMAHHIO,  CMBOPEHHA  CMIUKOL
ingpacmpyxmypu. Came na yi yini 6yde cnpsamosano 3ycuiisi ypsaoy i 0i00dcemue
Qinancysanns.

Koncmamosano, wo icnye nompeba y euguentni cymmnocmi, 3a2aibHux ocooaugocmet
01000ICemHO-NPOYECYATbHUX HOPM, A MAKOJC cneyuiky ix oKpemux epyn, wo cnpusmume
AK auanizy i 3’ACY8anHio eracmueocmell npasu, SKi Oilomb HUHI, MAK i 6UHAYUMDb
OCHOBHI ~ 8eKmMopu nooanbulo2o 600CKOHANIEHHSL 61000icemHo-npoyecyarbHo2o
3axonoodaecmea Ykpainu. Poskpumo, wo xapaxmep KOHKpemHUX HPAGOSUX 3ac00i8 i
cnocobie peanizayii 6100H#CEMHO-NPOYECYAILHUX HOPM 00YMOBIOEMbCSI MIEI0 Memoio,
AKA cMasumuvcsi nepeo 8i0nosionumu cyd exkmamu 06100xcemno2o npoyecy. Akyenmosano,
wo 3a2anom 0coOIUBOCMI MeXaHisMy peanizayii 000ICemHO-NPOYEeCYANbHUX HOPM
BU3HAYAIOMBCA IX NPUHANEICHICMIO 00 NEBHO20 NPOBAONCEHHS Y CAPABAX NPO bI00HCeMHi
npasonopyUleHHs.

Knruogi cnosa: 6100scem, 6100cemuuii npoyec, Y4acHuku Ol0JCemHo20 npoyecy,
610021cemua cucmema.
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MeTo10 cTATTi € JOCTIDKCHHS TOHATTS 1 MICIH OFODKETHO-TIPOIECYAIbHUX HOPM Y
CUCTEMi OFO/IKETHOTO IpaBa Ta CIIBBIIHOLIECHHS TaKUX OCHOBHUX KaTeropiH, AK: OIOKeTHe
npaBo, OIODKETHHH IIpollec, cUcTeMa OFOJDKETHOTO IMpaBa, CHUCTeMa OFOJDKETHOTO
3aKOHO/IaBCTBA, OI0/PKETHO-TIPABOBI IHCTUTYTH, OI0/DKETHO-TIpOIleCyallbHA HOPMa TOIIO.

IMocTanoBka npodaemu. KoxxHa mepkaBa juis 3a0e3leUeHHs CBOIX 3aBAaHb 1 (QyHKIIN
notpedye IPOIIOBUX peCypCiB, 30KpeMa iX MpaBUIBHOIO, OOIPYHTOBAHOI'O Ta IIAHOMIPHOTO
HAKOITUYCHHS, PO3MOIITY, & TAKOXK BUKOPUCTAHHS. BIODKET KOMXKHOT KpaiHu 3aiiMae KIF0UOBE
Mmicle y (iHaHCOBiM cucTeMi JepXkaBU Ta € OCHOBHMM 3aco00M, 3a JOIOMOTIOH SIKOTO
3MIHCHIOETHCSI PETYIIOBAHHS €KOHOMIYHOTO BiITBOPCHHSL.

VY cy4acHOMY TpaKTyBaHHI ITiJl OI0PKETOM PO3YMIIOTh 3aKOHOAABYHH aKT, 3a JOIIOMOTO0
SIKOT'O Y3aKOHIOETBCS PO3MHUC AOXOMIIB 1 BUAATKIB, 30kpeMa y (hopMi (piHaHCOBOTO JOKYMEHTA,
a TUTPKU BUIIHMHA 3aKOHOJABYMN OpPTaH YIOBHOBKCHHH HAJUIUTH OIODKET CHUIIOKD 3aKOHY
IIIIXOM YXBaJICHHS PillleHb 33 JEMOKPATHIHUMH TPOIICTyPaMH.

AHaji3 ocraHHix pocaimkeHb i myOuaikamiii. Kareropito OrokeTHOTO TpaBa
pO3MIIAAANM Yy CBOiX IpalsgX YAMAIO BITYM3HSHMX Ta IHO3EMHHX YUYCHHX, 30KpeMa:
JI. K. BoponoBa, M. II. Kyuepsisenko, O.Il. Opmiok, T. A.JlatkoBcrka, A. A. Heuaid,
JI. A. Caruenko, O. B. Commarenko, M. B. KapacekoBa, O. M. 'opOynoBa, H. JI. EpiamBimi,
0. 1. Xynskos, 1. M. [TaxoMoB Ta iHIIIi.

Buknax ocHoBHOro marepiajy. bromker — ne miaH (GopMyBaHHS Ta BHKOPHUCTAHHS
(biHaHCOBUX pecypciB /Ui 3a0e3NeueHHs 3aBAaHb 1 (QYHKIIH, SKi 301HCHIOIOThCS BIAMOBITHO
OpraHaMu JepKaBHOI BJald, opraHamu Biagud ABTOHOMHOI PecmyOmiku Kpum, opranamm
MICIIEBOTO CaMOBPSTYBaHHS IMPOTATOM Or0JKeTHOTO Tiepioay [1].

JeprxaBHuii OI0pKET — 1€ HEBIJ €eMHHUI aTpuOyT KOXHOI KpaiHH, OCHOBHUH (hiHaHCOBMIA
TUTaH Jiep>kaBu. B yMoBax chOTr0JIeHHS 0COOMMBOI akTyalabHOCTI Ha0yBae mpobiaema moOy 0BH
e(heKTHBHOT Ta MPO30pOi OIOPKETHOI CHCTEMHU, 30KpeMa JIepKaBHOTO OFOJIKETY, BPaXOBYIOUH
HOTO 3HAYSHHS JIJISl PO3BUTKY Aepikanu [1].

I'. C. AnapymeHko BBaxae, 10 y cTaTTi 2 BromxerHoro komekcy YKpaiHu OroJKeT
JOLINBHO BU3HAYUTH K OCHOBHHUI (DIHAHCOBHM TOKYMEHT JEep:KaBU YU aIMiHICTPaTHBHO-
TEPUTOPIATBHOTO YTBOPEHHS, IO IMependadae JOXOAM ¥ BUAATKH (TOPSIOK iXHBOTO
(hopMyBaHHS, PO3MOIUTY 1 BHKOPHCTAHHS) Ha OFOJDKCTHHUH piK JJIS BUKOHAHHS 3aBIaHb 1
¢yHKIIN nepxkaBu abo OpraHiB MICLIEBOIO CaMOBPSIIyBaHHS Ta 3aTBEPIUKYETHCS BiAIOBiA-
HUMH TIPEICTABHUIIBKIMHU OpraHaMH JeP>KaBHOI BJIAJN YU MiCIIEBOTO CaMOBpPsiTyBaHHs [1].

JI. K. BopoHoBa 3a3Hauvae, mo OJHKET — I «BCTAHOBJICHWH HOPMaMH 3aKOHY, SKHH
npuiiHATHH ~ BepxoBHoro  Pamoro  Vkpainm abo  pilieHHSAM  OpraHiB  MICIIEBOTO
CaMOBPAIYBaHHA, IUTaH (DOPMYBAHHS, PO3MOAUTY 1 BUKOPUCTAHHS IIEHTPATI30BAaHOTO (IS
Jep:kaBu abo MeBHOI TepUTOpii) POHIY rPOMIOBUX KOIITIB, SIKMH HEOOXIMHUH I BUKOHAHHS
3aBnaHb i (GYHKIIN Iep)KaBu B LUIOMY W aIMiHICTPATHBHO-TCPUTOPIATGHUX OIHHUID, IO
OYOJIOIOTHCSI OpPraHaMH MICIIEBOTO CaMOBPsTyBaHH: [3].

B exoHOMIYHOMY acrieKTi OI0/KeT — Lie CYKYITHICTh CKOHOMIYHMX (TPOIIOBHX) BiJHOCHH, SIKi
BUHUKAIOTH Yy 3B’S3Ky 3 YTBOPEHHSM, PpO3MOAUIOM, TEPEpO3MONIIOM 1 BUKOPHCTAHHSIM
IIEHTPAJTI30BaHNX TPOIIOBHMX (DOHIIB, MPHU3HAYCHUX JUIS 3IMCHEHHS CHUIBHUX JCPYKaBHUX Ta
MYHIIUITATGHAX 3aBaHb | BAKOHAHHS (DYHKIIIH BiJITOBITHUX OPTaHiB BIaaAU U yrpaBIiHHas [4].

Anicmpamenxo FO. I. Cymuicmb, ocobnugocmi ma npunyunu
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O. JI. Bacwmk 3a3HauaB, mo «JlepxaBHuil Or0KeT YKpaiHH — IEHTpalizoBaHuid (HOHT
(hiHAHCOBHX PECypCIB JepiKaBH, SIKHil BUKOPUCTOBYETHCS Il BUKOHAHHS MOKJIAJICHUX Ha Hel
¢dbynkuiit, nependbauennx Koncturyuiero Ykpainm» [S].

30kpemMa, CYTHICTH OOJDKETY 3HaXOAWTh CBOE BiIOOpaKeHHS y BIAHOCHHAX MIDXK
JIepKaBor0, Cy0 €KTaMH TOCIIONAPIOBAHHA Ta HACEJCHHSAM. SIK YYaCHHK LUX BiZHOCHH,
JepkaBa Mae HEOOXimHICTh y (iHAHCOBHX pecypcax s MOXKIMBOCTI BHKOHATH CBOI
3aBanHsA. Cy0’€KTaMHU TOCIIOJAPIOBAHHS K YYACHUKAMH TaKUX BiTHOCHH MOXYTh OyTH SIK
MOCTAYaJIbHUKU TPOILIOBUX KOIITIB 0 OOpKeTy (IJIATHUKU TMOMAATKIB), TaK i sIK CHOXKUBayi
3aJIe)KHO BT pOITi B €KOHOMIYHIM cUCTeMi KpaiHu [6].

PazoMm 3 TuM Oro/pKeT — Ile HeoOXimHa CckiagoBa (DIHAHCOBOTO IUIAHYBaHHS, ajpke
OCHOBOIO OyZb-SIKOrO OIEPaTUBHOTO YW IOTOYHOrO (DIHAHCOBOTO IUIAaHY € CHCTeMa
BIJIMOBIIHUX OIO/KETIB. Y HAYKOBUX JDKEpeIax PO3TIISNAETHCS MOHATTSA «OOKETYBaHHSD).
BromkeTyBaHHs, Opi€HTOBaHE Ha pe3yNbTaT, € HAWOUIBII BIJOMHM CYY4aCHUM METOJIOM
MiABUINEHHS e()EeKTUBHOCTI OI0JDKETHUX BUTpaT. be3yMOBHO, pe3ylibTaTHBHE OIOJKETyBaHHS
€ YacTHHOIO OUTbII IIMPOKOI Ta 3araJbkHOl MOJENI pe3yJIbTATHBHOIO YIPABIiHHA 1
nependavae, 10 BUALICHHS OIO/DKETHUX PECypCiB B 00OB’SI3KOBOMY IOPSIKY Mae Ha yBasi
JOCATHEHHS NIeBHUX Itineit [7, ¢. 82].

Baprto 3a3HaunTH, 10 MMOHSATTS «OFOJKET» 3aiiMae MPOBiTHE MicIe y HayIll (iHaHCOBOTO
mpaBa. 3Ha4yHE Miclle MOCIAAae 1 JOCHIIKEHHS MNPOLECyaabHOI iSUIBHOCTI yNpaBIliHHA
JepKaBHUMM (piHAaHCaMH, 30KpeMa MiJ Yac OIOMKETHOro IpOIecy, a caMe I0YaTKy Ta
3aKiHYCHHS KOXHOI HOPMATHMBHO BH3HA4YeHOI cTaiil. Y BY3bKOMY 3HA4YCHHI TOHATTS
«IpOoIIeCy — IIe JIMIIE KOMITETEHITisI a00 FOPUCIUKINIS, TOOTO KOJIO MHTaHb, IO HAIEXaTh 10
MIOBHOBAXXCHb KOHKPETHOI YCTaHOBM. Y IIMPOKOMY PO3YMiHHI MpOIEC HE OOMEXKYETHCS
BPETYIIOBAHHSAM CYNEPEYHOCTEH MK yYaCHMKaMH IPABOBITHOCHH Ta BUXOIUTh 32 PaMKH
FOpUCITUKITT [8].

Besnepeyno, 03HaKW FOPUAMYHOTO TIPOIECY, SKI € 3aralLHOBU3HAHMMH, XapaKTEpHi 1
OrokeTHOMY Tiporiecy B YkpaiHi. BromkeTHuid mporiec 3abesnedye MOPSAOK peamizarlii
MaTepialbHUX TPAaBOBHX HOPM OIOJKETHOTO IpaBa 3a AHAJIOTIE 3 KPUMIHAIBHUM Ta
KOHCTHTYILIHHUM MPaBOM, Y SKHX peallizailis MaTepialibHUX MPABOBUX HOPM 3a0e3MeuyeThCs
BH3HAYCHHUM MOPSIKOM. 31 CBOr0o OOKY B3a€MO3B’SI30K MaTepialIbHUX 1 MPOIECyalbHUX HOPM
OIO[KETHOTO TIpaBa CYTTE€BO BIAPI3HAETBCA BiA  XapakTepy 3B’A3KYy, LUBLIBHOIO
MaTepiagbHOTO Ta IMBIIBHOTO MPOIECYANbHOTO MPaBa, SIKi € CAMOCTIHHIMH TaTy3sMH IIpaBa.
BromkeTHHid Tporiec 1 MarepiadbHi HOPMH € OKPEMHMH IPABOBHMH IHCTHTYTaMH, alie
00’eTHaHI B IHCTUTYT Or0pkeTHOTO TIpaBa [1].

Y tnymaunomy cinoBHuky T. ®@. €dpemoBa 3a3Hauae, MO MPOIEC TOSCHIOETHCS SK
«repe0ir, Xifg OyAb-sIKOTO SBHINA, & TAKOX CYKYITHICTh NOCTIIOBHHX i, CIIPSIMOBAHUX Ha
JOCSITHEHHSI TIEBHOTO pe3ysbrary» [9, ¢. 94].

O. I1. Opirok BBaXkae, Mo «OIOMKETHUH MPOIIEC — e CYKYIHICTh i, yITOBHOBKCHHUX HA
OCHOBI HOpM OIOJKETHOTO IpaBa OPraHiB JIep:KaBHOI BIIaJIM Ta MICLIEBOTO CaMOBDsIyBaHHS,
31 CKIIaJaHHs, PO3TISAY, 3aTBEP/DKEHHS W BUKOHAaHHS OMOJDKETy, a TaKoX 31 CKIaJaHHS,
PO3TIIAAY i 3aTBEpIKEHHS 3BITY PO HOTO BUKOHAHH» [ 10, ¢. 282].
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€. A. PoBinchkuil 3a3Ha4ae, M0 «OOPKETHUH MPOIEC — 1€ PErIaMEHTOBaHA JISPIKaBOKO
JUSUTBHICTB 11 OpraHiB MIOA0 CKJIAJAHHI, PO3TIISY, 3aTBEPXKCHHS | BUKOHAHHS OIOJDKETY, a
TaKOX CKJIaJIaHHs 1 3aTBEP/DKEHHsI 3BITiB PO BUKOHAHHS OropxeTy» [11, ¢. 130].

Ha nymxy M. A. I'ypsiua, Oro/pkeTHHIA TIporiec — 1e GopMyBaHHS OFOKETY, TOOTO HOTO
CKJIaJaHHs 1 3aTBepIKCHHS. BiH CTBepIKye, MO «HOHATTS OIOHKETHOTO IPOLECY TOTOXKHE
MOHATTIO 3aKOHOAABYOTO MPOIECYy SK CYKYIMHOCTI 3iMCHIOBAaHMX CTaiid, IO BEAYTH 0
BUHUKHEHHS 3aKoHY» [12, ¢. 15].

IToromxyemocs i3 B. B. becuepeBHux, 1m0 010AKEeTHUH Mpoliec — 1ie IPOLEC «CKIIaJaHHs,
PO3TIIsLY, 3aTBEP/PKEHHS 1 BUKOHAHHS OFOJDKETIB, a TAKOXK CKJIAJIAHHS 1 3aTBEPHKCHHS 3BITIB
mpo ixHe BuKoHaHHs [13, c. 148].

Yei cramii  OHOMKETHOrO TIPOLIECY PpErjaMEeHTOBaHI IPOIECyalbHUMH HOPMAaMHU
OFOKETHOTO TIpaBa, TOMY OIO/PKETHHUI MPOIeC — e PEriIaMEeHTOBaHA HOPMaMH OIOPKETHOTO
mpaBa JiSUTBHICTh JIEP)KABHUX OpraHiB MIOAO CKIAJaHHS, PO3MIALY, 3aTBEpIDKCHHS,
BHKOHAHHs OIOJDKETIB, a TAKOX IMOMO CKIAJAHHs 1 3aTBEPIKCHHS 3BITIB MPO BHKOHAHHSI
OIOJIKETIB.

3riggo 3 m. 11 4. 1 cr. 2 bromkeTHoro koaekcy YkpaiHH «OrKETHHH mporec —
periaMeHTOBaHa HOPMaMM TIpaBa AisUTbHICTh, TOB’s3aHA 13 CKJIAJAHHSIM, pO3TIISAIAOM,
3aTBEpKEHHAM OIODKETIB, X BHKOHAHHAM 1 KOHTPOJIEM 3a iX BHKOHAHHSM, PO3TILIIOM
3BITiB PO BUKOHAHHA OFOJIXKETIB, 10 CKIIAAI0Th OI0/DKETHY cucTeMy YKpaiam» [1].

OCHOBHMM 3aBIIaHHSIM OFOJKETHOT'O MPOIIECY € JOMOMOora cy0’eKTaM, 1o 6epyTh y4acTh
y O0JKETHOMY IPOIIECi:

1) BCTAaHOBUTH 3arajbHi LTI JJIs yXBAJICHHS PIllICHb;

2) pO3pOOUTH MiAXOIU 10 JOCATHEHHS IIiJICH;

3) po3poOuTH OIOKET, IO Y3TOJKYEThCA 3 MIIXOJaMH JI0 JOCSITHeHHs mijeil. Tpeba
MiArOTYBaTH Ta 3aTBEPAUTH (DIHAHCOBHHU IUIAH 1 OIOJUKET, IO BEAYTh 10 JIOCATHEHHS IIiICH,
3Ba)KalOUM Ha OOME)KECHHS HassBHUX PECYpCiB;

4) ouiHioBaTH e(eKTUBHICTD 1 KoperyBaTH ii. [Iporpamy i inaHCOBY eeKTUBHICTH Tpebda
MOCTIHHO OIIIHIOBATH Ta KOPETYBATH, 100 320X0UYBaTH HAOIMKEHHS 10 IIiIEH.

Taka misUTbHICTH 00OB’SI3KOBO OOyMOBIIeHa 1 0a3yeThCs Ha NPUHIUIAX peaiizarlii, sKi
JIOLIJTBHO PO3TIITHYTH SIK TPUHIMIA TOOYJOBH OFOJDKETHOTO IIpaBa caMe SK Iiaramysi
(hinaHCOBOTO TpaBa, TOMY IO II€ € 3aco0amMu MOOYAOBU MPABOBOTO PEKUMY PETYIIOBAHHS
CYCIJIBHHUX BITHOCHH Yy cepi hyHKIIOHyBaHHS OIO/KETHOI cUCTeMH YKpaiHu, OF0IKETHOTO
MIPOIIECY, MDXKOFODKETHHUX BITHOCHH 1 BiMTOBITaIbHOCTI.

Tak, BignoBigHo mo cT. 7 BKY, OrmokeTHa cucteMa YKpaiHU IPYHTYEThCS Ha TaKHX
MPUHIHIIAX:

1) mpuHIMIT €THOCTI OFOJPKETHOI CUCTEMH YKpaiHU — 3a0e3MeUyeThCs €JJMHOI0 TPABOBOIO
0a3010, €IMHOIO TPOMIOBOID CHCTEMOIO, E€IUHUM pETyIIOBAHHAM OFO/DKETHHX BiTHOCHH,
€IMHOI0 OFOJDKETHOIO KJIACHU(IKAIli€I0, €THICTIO MOPSIKY BHKOHAHHS OIOJDKETIB 1 BENCHHS
OyxrantepchbKoro 00Ky Ta 3BITHOCTI;

2) mpuHIUN 30aJaHCOBAaHOCTI — MOBHOBAKEHHS Ha 3JICHEHHS BUTPAT OIO/KETY MAlOTh
BIJINIOBIIaTH 00CATY HAJIXO/PKEHB OFOJKETY Ha BIAMOBIHHNA OFOIKETHUN TIEPIOT;
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3) mpuHIMN camocTidHOCTI — JlepkaBHHI OrOKET YKpaiHH Ta MiICIEBI OFOJKETH €
camocTiiHuMHu. JlepkaBa KOIITaMH JEpKaBHOTO OMOJKETy HE Hece BiINOBIJAIBHOCTI 3a
OromkeTHI 3000B’s3aHHSI OpraHiB Biaau ABTOHOMHOI Pecmy6miku Kpum Ta opraHis
MicrieBoro camoBpsimyBanHsa. Opranu Binaaum ABTOHOMHOI PecmyOmiku Kpum Tta opranu
MICIIEBOTO CAMOBPSTyBaHHS KOINTAMH BIAMOBIAHUX MICIICBUX OIO/DKETIB HE HECyTh
BIAIIOBiZANBHOCTI 3a OMO/UKETHI 3000B’SI3aHHSA OJHE OJHOrO, a TaKoX 3a OMKETHI
3000B’sA3aHHs AepikaBU. CaMOCTIHHICTD OIOJKETIB 3a0€3MedyeThCsl 3aKpIIUICHHAM 3a HUMU
BIJIMOBIAHUX JPKEpeN JOXOAIB OOXeTy, MPaBOM BIJIOBIAHUX OpPraHiB AEP:KaBHOI BIAjH,
opraHiB Biagu ABToHOMHOiI PecnyOmikm Kpum Ta opraHiB MiCIIEBOTO CaMOBPSIyBaHHS
BH3HAYATH HaNpsSMH BUKOPUCTAHHS OIODKETHHX KOINTIB BIAMOBIJHO JO 3aKOHOJABCTBA
Ykpainu, npasoM BepxosHoi Pagu ABroHomHoi PecriyOmiku Kpum Ta BiAMOBIAHUX MiCIIEBUX
paj caMOCTiHO 1 He3aJe)KHO OJHE BiJ OJHOIO PO3MNILAATH Ta 3aTBEPKYBATH BiIMOBIIHI
MiCIIEB1 OFOIKETH;

4) IPUHIUIT TIOBHOTH — JIO CKJIay OFOJUKETIB MUIATal0Th BKIIFOUSHHIO BCI HAIXOKCHHS
OIO/KETIB Ta BUTPATU OOKETIB, IO 3A1MCHIOIOTHCS BIAMOBIIHO 0 HOPMATUBHO-TIPABOBUX
aKTiB OpraHiB JepaBHOI BIaxu, OpraHiB Biagu ABToHOMHOI PecmyOmiku Kpum, oprauis
MICIIEBOTO CaMOBPSTyBaHHS,

5) mpuHOMT OOIPYHTOBAHOCTI — OFOJKET (POPMYETHCS HA PEANICTHYHUX MAaKpOIIO-
Ka3HHKaX CGKOHOMIYHOTO i COLIAJILHOIO PO3BHTKY YKpaiHH Ta pO3paxyHKax HaJXOKCHb
OroKeTy 1 BUTpaT OIOIKETy, 10 3A1HCHIOIOTHCS BIAMOBIAHO 0 3aTBEPAKEHUX METOAMK Ta
TIPaBUIT;

6) TmpUHIOUT ePEKTUBHOCTI Ta Pe3yJIbTATUBHOCTI — IiJl Yac CKJIaJaHHS 1 BUKOHAHHS
OIO/KETIB yCi yYaCHMKHM OIO/DKETHOTO IIPOIECY MaloTh MPArHyTH OCSTHEHHS IIiIeH,
3aIIAHOBAHUX Ha OCHOBI HAIlIOHAJIBHOI CHCTEMM I[IHHOCTEH 1 3aBIaHb IHHOBAIIMHOIO
PO3BUTKY CKOHOMIKH, ILIAXOM 3a0e3leveHHs] SKICHOrO HagaHHA MyOJIYHHX IOCIyr Vy
mporeci  3allydeHHS MIHIMAIBHOTO 00cATYy OFJDKETHHX KOIITIB Ta  JIOCSTHCHHS
MaKCUMAJILHOTO Pe3yJIbTaTy Y X0Jll BUKOPUCTaHHI BU3HAYEHOTO OIOPKETOM 0OCSTY KOIITIB;

7) npuHIMN CyOCHUIIapHOCTI — PO3MOJT BUIIB BUAATKIB MK JEp>KaBHUM OIOJDKETOM 1
MICIIEBUMH O0JDKETaMH, a TAKOK MIXK MICIICBUMH OF0/DKETAMH IPYHTYETHCS Ha HEOOX1THOCTI
MaKCHMAJIEHO MOJKJIMBOTO HAOJIMKCHHS HaJIaHHS MyOIiYHUX TOCIYT J0 iX 6e3rmocepeTHbOTo
CIOKHBAYa;

8) TpUHIMI [ITBOBOTO BUKOPUCTaHHS OIO/KETHUX KOWITIB — OWOJHKETHI KOIITH
BHKOPHCTOBYIOTHCS TUTBKM Ha I[1Ti, BU3HAYCHI OFOJKETHUMH MPU3HAYCHHIMH Ta OIOKETHH-
MU aCUTHYBaHHSMU;

9) NpUHIMI CHOPaBEJIMBOCTI 1 HEYNEepeKEHOCTI — OoJpKeTHa cucTeMa YKpaiHu
OyayeTbcs Ha 3acajax CIpPaBEAJMBOTO Ta HEYNEPEIHKEHOTO PO3MOAUTY CYCHIIBHOTO
OararcTBa MK TPOMAITHAMH 1 TEPUTOPIATEHUMHE TPOMaaAMU;

10) mpuHIMN MyONiYHOCTI Ta MPO30pOCTi — IHPOPMYBaHHS TPOMAJICHKOCTI 3 MUTAHB
OIOMKETHOI TOJIITHKY, CKIAJaHHs, PpO3TIISLY, 3aTBEP/DKCHHS, BHKOHAHHS EP)KABHOTO
OrOKETY Ta MICIIEBUX OFOKETIB, @ TAKOXK KOHTPOJIFO 38 BUKOHAHHSIM JISP)KABHOTO OIOJKETY
Ta MicIeBHX OroKeTiBy [1].
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[Tin gac anamnmizy NPUHIIMIIIB OFOKETHOI CUCTEMH YKpaiHW Ha Cy9acCHOMY €Talli PO3BUTKY
nepxasu A. C. HectepeHKo HiHIIOB BUCHOBKY IIPO HEOOXIJHICTH BiIOKpEMIICHHS NPHHIIHITIB
OFOIKETHOTO Mpolecy Ha 3akoHoAaBuoMy piBHI (cT. 7 BKY) i Bkasye, mo OromkeTHHI
TpOIIeC 3iHCHIOETHCS Ha TAKHMX TPHHITAIIAX:

— IMPHHOUT e(EKTUBHOCTI — ITiJ Yac CKJIaJlaHHS Ta BUKOHAHHS OFOJDKETIB YCi YYaCHHKH
OIO/PKETHOTO TMpOLeCYy MaloTh MNpParHyTH IOCSTTH 3aIUIaHOBaHI ML y XOXI 3aly4yeHHS
MIHIMaJIBHOTO 00CSITy OFO/KETHHUX KOIITIB Ta MAaKCHMAIBHOTO pe3yibTaTy Iix dYac
BUKOPHUCTAHHS BU3HAYCHOTO OFOIIKETOM 00CATY KOIIITIB;

— MPHUHIHWI BiJNOBINAIBHOCTI YYaCHUKIB OIOJDKETHOTO TIPOIECY — KOXEH YYaCHHUK
010 PKETHOTO TIPOIIeCy Hece BIANOBINABHICTD 3a CBOI A1l a00 Oe3isUTbHICTh Ha KOXKHIN CTaii
OFO/PKETHOTO ITpoLieCcy

— IpUHIMN MyOmi4yHOCTI 1 mpo3opocTi — JlepskaBHUM OromkeT YkpaiHM Ta MicueBi
OIODKETH 3aTBEPIDKYIOTBCS, a PIIICHHSA MIOAO0 3BITY NP0 iX BUKOHAHHS NPHAMAIOTHCS
BignoBimHO BepxoBHoto Panoro VYkpainu, BepxoBHoro Pamoro ABToHOMHOI PecmyOiikm
Kpum, Bianosigaumu panamu [14, c. 47].

OnHe 3 OCHOBHMX 3aBaaHb cuctemu «lIpo3opuii OHOMKET» — aBTOMATU3yBaTH
Oro/pKeTHWH TIpoIleC Ta JIKBIMYyBaTW KOPYIIIWHY CKIAZOBY B HbOMY. I[H(popmariiiHo-
aHamiTiaHa cucremMa «I[Ipo3opuii OroKEeT» MOBHHHA 3a0€3TIICUUTH TPO30PICTh KOXKHOT CTamii
O10KETHOTO TpoIIeCy Ta il mpollenyp Ha Jep>KaBHOMY Ta MICIIEeBOMY PiBHSX, a TAKOXK HaJIaTH
rpoMajisiHaM BCEOIYHUI KOHTPOJb 32 BUKOPUCTAHHIM MYONIYHUX KOIITIB PO3MOPSIIHUKAMH
Ta OJIep’KyBadaMH, 30KpeMa Jiep>kaBHUMU TianpueMcTBamu, [lenciiinum Goraom ta ®onmom
coIiaabHOTO cTpaxyBaHHs [15].

Kpim Toro, peanizoByr0uM OCHOBH IHpPABOBOI JEP)KaBH Ta AEMOKpaTii, KOHCTUTYIiHHE
BU3HAUEHHS IPUHIMIY HapoaoBinaans y cT. 5 KoHctuTymii Hamioi nep)kaBu 3aKpillIioe
0ocoOJMBe Miciie Hapoay YKpaiHH y 3aKOHOMABUOMY TIIPOIIECi, 30KpeMa IIe CTOCYEThCS
PO3TIISTY MPOEKTY OFOKETY Ta KOHTPOITIO 32 BUKOHAHHSAM NMPUHHATOTO 3aK0oHY [16].

BucHoBku. OTxe, OI0/KET KOXKHOT KpaiHH 3aiiMae KIII0YOBE Miclie y (hiHaHCOBiH cucremi
JIepKaBU Ta € OCHOBHHM 3acOo0OM, 3a JONOMOTOIO SIKOTO 3JiHCHIOETBCS PETyNIOBAHHS
€KOHOMIYHOTO BiITBOPEHHS, a OFOKETHO-MpOIeCyadbHa ASUTLHICTh CY0’€KTIB OFOJKETHHUX
MPABOBITHOCHH 3JIHCHIOETHCS BIJATIOBITHO JO 3araJlbHUX MPUHIIMITB OIOHKETHOTO MpaBa Ta
CHELialbHUX TPHHIUMIB OIOMKETHOrO TMpolecy, SKi BU3HAYaIOTh I[iJIi  IPaBOBOTO
pETyIOBaHHS OFOIKETHUX BiIHOCHH.
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J. I. Anistratenko. Essence, Features and Principles of the Budget Process at the
Present Stage

The article analyzes the concept, essence and features of the principles of the budget
process. Attention is focused on the fact that today's scientists determine that all stages of the
budget process are carefully regulated by procedural norms of budget law, which ensures
clear planning and compliance with budget discipline. At the same time, the stages of the
budget process are followed in a clear sequence, one after the other. It has been proven that
the budget declaration, a new strategic document of the state, is designed to ensure the
achievement of key strategic development goals, including: overcoming poverty and reducing
inequality, ensuring comprehensive and fair quality education, ensuring a healthy lifestyle,
promoting sustainable economic growth, and creating sustainable infrastructure. Government
efforts and budget funding will be directed to these goals.

It has been established that there is a need to study the essence, general features of
budgetary and procedural norms, as well as the specifics of their separate groups, which will
contribute to both the analysis and clarification of the properties of the rules that are in force
today, and will determine the main vectors of further improvement of the budgetary and
procedural legislation of Ukraine .

It is revealed that the nature of specific legal means and methods of implementation of
budgetary procedural norms is determined by the goal that is set before the relevant subjects
of the budgetary process. It is emphasized that, in general, the peculiarities of the
implementation mechanism of budgetary and procedural norms are determined by their
affiliation to one or another proceeding in cases of budgetary offenses.

The need for a comprehensive study of budgetary and procedural norms is
undoubtedly determined by the needs of practice, both legislative and law-enforcement.
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The development of fundamental issues of budgetary and procedural norms can create
models of law-making activity in this area, which will increase its effectiveness. As for
law enforcement practice, in particular, judicial practice, there is currently a
considerable amount of contradictions and misunderstandings in this area, which is
primarily due to the lack of established approaches to the implementation of budgetary
procedural rules, which determines the relevance.

Keywords: budget, budget process, budget process participants, budget system.
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IPABOBI 3ACAJIM ®YHKIIIOHYBAHHS
BIOJ’KETHOI CUCTEMHU YKPAIHU B PEAJIISIX
BOCHHOTI'O CTAHY

Y ecmammi asmopamu obrpynmogyemuvcsa KOMNIEKC 3ax00i8 0p2amié 0epicasHoi enaou,
WO CNpAMOBAHT Ha 3a0e3NeUeH s HANEHCHO20 GUKOHAHHS DI00JICemi8 8 YMOBAX ONEPamueHoO2o
sUpiuleHHs Npobiem y peanisx 80eHHo2o cmany. Haeonoweno na easicnusocmi emicitinozo
Qinancysanns  0100xcemy, HeoOXIOHOCMI OOHOPCLKO20  (DIHAHCYBAHHA — OIO0NCEMHO20
Odepiyumy. Ilpoananizo8ano HOpMAmMueHO-NPABOGi aKmu, AKi CYMMEBO 3MIHIOWOMb
e6cmanosienull pamiuie NOPAOOK YNPAGNIHHA OepIHCAGHUMU (IiHaHcaMU, 30Kpemda, Niocmasu
cKopouenHs mpancgepmis micyeeum 0100xcemam ma GIONOGIOHO20 NePeHanpasiens
YACIMUHU 0ePICABHUX 00X00i8 HA (DIHAHCYB8AHHS CeKmOopy 000poHu. AKYeHmosano ysazy Ha
sminax 0o Biodocemnozo kooexcy Ykpainu, wo cnpowyroms 0epicasHi 3aKynieni mogapis
IlICbKOBO2O NPUBHAYEHHS MA 3MIHIOIOMb RiOX00U 00 3ACMOCYBAHHS 3AX00i8 GNIUGY 3d
NOPYUIEHHSL O100HCEMH020 3a4KOH0O0ABCEA.

3oiticneno ananiz npockmy 3axony Vkpainu «llpo [epoicasnuii 6100xcem Ykpainu na
2023 pix», wo nepedbavae psao 3smiH ma HO8088e0eHb, 30Kpema i 6 brodocemHomy Koodekci
Yrpainu. ITiocymosano, wo 6xazami smiHu CmMoCyomsca Hacamnepeo (QiHaucosux pecypcis
wo0o 3abesneyents 060POHHOI 30amMHOCMI KpaiHu ni0 Yac NOBHOMACUIMAOHO20 6MOPSHEHH S
pociticokoi  edepayii na mepumopilo YKpainu ma SUKOHAHHS COYIANbHUX HPOSPAM.
Busznauaemocs, wo KIOYOBUMU NPUYUHAMU NEPesUUeHHsT 8UOAMKOB80I yacmunu 6r10xicemy
2023 poxy HaO 0O0XiOHOKW € NEPCHeKMUBU CKOPOUEHHS MAKpO@IHAHCOB80I O0onomocu 6i0
oeporcas-napmuepie ma iCmomHue 3MEHULeHHsT HAOX00NCeHb 6i0 OUBIOeHOI8 O0epPIHCABHUX
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komnanit. OOIpYyHMOBYEMbCs AK 3aepo3a cmabitbHocmi (QIHAHCO80 cucmemu i peaibHe
CKOPOYEHHSL NOOAMKOBUX HAOXOO0NHCEHb V' HACMYNHOMY poyi. 3asHauacmuvcs, ujo 0100dxcem
2023 poxy 6yoe yxeaneno 3a CKOpOUeHO npoyedyporo, o Modxce YCKIAOHUMYU KOHMPOIb 3d
11020 BUKOHAHHAM. Baowciueumu 0ns cmabinizayii 6r00xicemuoi cucmemu € CKOPOYEHHS
8UOAMKO0B01 uacmunu 6100xcemy, 30LIbUEHHA MACUMAOI8 MIdDCHAPOOHOI OONOMO2U MOUO.

V eucnoexy nasedeni pexomenoayii 018 NOKpawjeHHs CmMany Or0xCemy 8 yMo8ax GiliHu
ma KOHCMAMOBAHO, WO eKOHOMIKA YKpainu 3imkHembcs 3 BeIUKUMU  2100ATbHUMU
BUKTIUKAMU | 8 MALlOYMHbOMY.

Knirouoei cnosa: 6r100xcem, Oro0icemua cucmema, 000AHCeMHULL NPoYec, BOEHHUL CMAH,
B0€HHA eKOHOMIKA, PiHancosa cucmema, deiyum Or0Hcemy, iHDAAYIs, eKOHOMIUHA KPU3d.

MeTo10 ui€i cTarTi € aHani3 ocoOnuBOCTeM (QYHKIIOHYBaHHS OIOMKETHOI CHUCTEMH B
VYkpaiHi B yMOBax BOEHHOTO CTaHy, OKPECICHHs IOTCHIIHHUX MUIAXIB 11 IOJaIBIIOTO
PO3BHTKY Ta SKHAWIIBUIIIOTO IOBEPHEHHS 10 PHHKOBOI eKOHOMIKHA MHUPHOTO Jacy.

ITocranoBka mnpodaemu. Huni VYkpaiHa nepexuBae HaliCKIaAHIIMN eTanm CBO€ET
HOBITHBOI ICTOpIi: NMOBHOMACIITaOHY BilfHY 3a HE3aleXHICTh, TEPUTOpIaNbHY LITICHICTD,
HaIllOHAIBHY 1JICHTHYHICTh T4, B IIJIOMY, NPaBO Ha ICHYBaHHSA. Y TaKHX yYMOBax TOCTPO
MOCTA€ TTMUTAHHS YiTKOTO Ta 3JIar0/KCHOTO (PYHKIIIOHYBaHHS YCiX JIePKaBHUX 1HCTUTYTIB, BiJ
KOXKHOT'O BHMMAraeThbCs MaKCHUMajbHa Bifjgaua Ha «ocobuctomy ¢poHTi». HanmoBHeHHs
JIEP’KaBHOT'O OIO/KETY 3apa3 € BAXKJIMBHUM K HIKOJH, aJDKE BiJl I[bOTO 3aJIEKUTh OOE3aTHICTh
apmii, MOXKJIMBICTh IiIIPUEMCTB OOOPOHHOI MPOMHUCIIOBOCTI BHKOHYBAaTH CBOI1 (DYHKIIi Ta
(byHKITIOHYBaHHS JCPKaBH B IIJIOMY.

JocnimpkenHs craHy OOPKETHOrO MpoLieCy B yMOBax BiMHHM, KOMIIApaTHBHUI aHAaii3
CTaHiB OIO/PKETIB BIMICBKOBOTO MeEpioAy € I[IHHMM /s cborojieHHs. Ha ixanb, «BOEHHI
Oro/KETH» B €KOHOMIIlI HE € HOBUM SIBHIIIEM B icTOpii JroacTBa. B mepio cBITOBHX BiifH
TOCTPO TIOCTABAJIO MUTAaHHS CTBOPEHHS BOEHHO-TIpoMHCIoBOro Komruiekey (mami — BIIK) ta
fioro iHTerparisi B eKOHOMI4YHY I MOJITUYHY CepH CYCHITPHOTrO XHUTTS. Po3ymHa mobynosa
BIICBKOBOI €KOHOMIKM MOXKE€ SIK 30araTHTu JepxkaBy (HAIpUKIad, 3aBISKH OOOPOHHUM
3amoBneHHsM CIIA 36inpmmm Banouid HamioHanpHUHA mpoxykt (BHIT) 3 90 mupx mom.
1940 poxy o 200 muipx 1071. 1944 poky), Tak i Maibke 3pyiHyBaTH ii (Hanpukiam, 1945 poky
95 % mignpuemcts Himeuunnu Oynu 3pyiiHOBaHI abo BUBE3€Hi sIK IJjata 3a pemnapariii). Jms
VYKpaiHH € JOCHTh BOXJIMBUM BHBYEHHsS JOCBily OOJUKETOTBOPEHHS B yMOBaX BIHCHKOBOI'O
CTaHy, OCKUIBKH II€ BiJirpa€ BaKJIMBY pOJIb Ui (piHAHCOBOTO 3a0e3NEeYCHHS MEePEeMOTH B
TENEePINTHHOMY Ta BiIHOBJICHHS €KOHOMIYHOTO MOTEHI[IaJTy HAIIIOT IEP)KaBU Y MaiiOyTHEOMY.

AHaJi3 ocTaHHIX JociailkeHb i myOuaikamiii. OCKiTbKY BICBKOBHH CTaH € BiJTHOCHO
HOBHM SIBUILEM JJISI Cy49acHOi YKpaiHH, HayKOBi JOCITI/DKEHHS HOTO BIUIMBY Ha OIOKCTHY
MOJITHKY JIE€PXKaBH TUIBKH AaKTUBI3YIOTHCS. HayKOBO-ZOCHIAHWIBKY MIHHICTE 3 IHOTO
MUTaHHS MalTh OrJisiau HallioHaabHOrO IHCTHTYTY CTPATeTiYHHMX JOCHTIKEHb Ta HAYKOBI
JIOTIOBIfi, IO pO3MIIlleHi B MaTepiasax BceykpaiHChKOI HayKOBO-TIPAaKTHYHOI KOH(EepeHIii
«[lyGniyne ympaBiiHHA Ta agMiHICTPyBaHHS B yMOBaX BilfHM W B IOCTBOEHHHUH Tmepioa B
VYkpaiHi», e 4YM HE BIepIIe cepe] HAYKOBOI CIUIBHOTH BiAOyBaJloCh OOTOBOPEHHS
E€KOHOMIYHOTO BpsAYBaHHS B YKpaiHi B yMOBax BiHH, 30KpeMa i 3aXOIiB JJIS ITOIOJAHHS
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E€KOHOMIYHOT KPH3H Ta TiABHINEHHS €()EeKTUBHOCTI 3aX0/IiB OFOKETHO-ITOAATKOBOT TIOJITHKH
B yMoBax BiliHH (aBTopu O. O. Makaposa, A. FO. Mynsko, C. B. Ocaguyk To110).

Buxnan ocHoBHOro martepiany. [TopHoMaciitaOHa BiiffHa cTana CIPaBXKHIM IIOKOM JJISt
JiepkaBHOTO OrO/pKeTy YKpaiHd, a came Jjis ii eKOHOMIKH: BEJTMKa KUIBKICTh MiIIPUEMCTB
MPHU3YIMUHWIN CBOIO IIsUIHHICT a00 MOBHICTIO 3aKPHJIUCS, BUHUKIIH JIOTICTHYHI MPOOIIeMH,
NOB’s13aHi 3 OOMOBUMM MiIMH Ha TepuUTOpii YKpaiHM, BUMYyIIEHa Mirpauis OUBUIBHUX OCIO,
CKOPOYEHHS JOXOIB, 3HI)KEHHS Ta BiJIMiHA JESKUX MOAATKIB 1 MUTa, 3pOCTaHHs BUAATKIB Ha
000pOHHI, TYMaHITapHi Ta coLiajdbHI MOTPeOU TOLIO. Y CBOEMY IHTEpPB IO IS KYPHAIICTIB
intepHeT-BunaHas «BBC News VYkpainma» C. Hikomaiuyk, SKUi € 3aCTYITHUKOM TOJIOBH
HamionanpHoro OaHKy YKpaiHu, 3a3HauWB, IO 3 IOYaTKy BiiHM HamioHanpHHHA OaHK
Ykpainu npunoas B ypsaay Biticekosux OB/III Ha 225 mupx rpH (7,6 mapa non. CHIA). 3 Hux
20 mupa TpH — y 6epesHi, mo 50 MapJ rpH — y KBITHI Ta TpaBHi, 110 MPHU3BEJIO Y YEPBHI 10
30UTBIIEHHST 00CATIB eMiciiHoro (iHaHCyBaHHS nedinury Oromkery mo 105 mupn rpa [1].
3BUYAlfHO, aHOHCOBaHA MI>KHAPOJHUMH MapTHEpaMU YKpaiHu (hiHaHCOBA MIATPUMKA HAJIACTh
3MOTY BPETYJIOBaHHS MOAAIBIIOTO 3pOCTaHHA AediluTy, ane He BigMiHse Toro (akry, 1o
BiH IPOJIOBXKHUTH 3pOCTaTH. BapTo 3BakaTH TakokK Ha OIOPOKPATHYHICTH MPOLECY OTPUMAHHS
(biHaHCOBOT JONOMOTH, SIKWH BUMarae 0arato 4acy Juis 3MIMCHEHHS YCiX MPOLEAyp MO0
HAJIXOJKCHHS ITUX KOIITIB JI0 YKpaiHu.

Bapro 3a3Haunty, mo Kabinerom MiHICTpiB YKpaiHM CHCTEMHO BXKMBAIOThCS 3aXOAH, IO
CIpsSIMOBaHI Ha 3a0E€3MEYCHHS HAJIGKHOIO BUKOHAHHS OIO/KETIB B YMOBaX OIEPATHBHOTO
BUPIIIIEHHS ITPOOJIEM Y pealtisix BoeHHOTo cTany. Tak, [locranoBoro Kabinery MiHicTpiB Ykpainu
Bim 10 Oepes3ns 2022 p. Ne 245 [2] O6yno ckopodeHo psin TpaHC(hEepTiB MICIEBIM OIODKETaM 3
METOI0 CIIPSAMYBaHHS ITUX (DIHAHCOBHUX PE3EPBIB JIO0 PE3EPBHOTrO (HOHIY IEPKaBHOTO OIOJDKETY
ULt 3a0e3medeHHs (hiHAaHCYBaHHS 3aXO/iB TEPUTOPIaAJIbHOI 0O0POHH, 3aXKCTy OE3MEKH HACEICHHS
Ta (pyHKIIOHYBaHHS OOMKETHOT chepH, KOMyHATBHUX IIINPHEMCTB Y TIEPioJl BOEHHOTO CTaHYy.
Takox [Nocranororo Kabinery MinictpiB Ykpainm Big 11.03.22 Ne 252 [3] Oyrno nmependatdeHo,
0 Tepepo3MOIil BUAATKIB OO/KETY 1 HaJaHHS KpEAuTiB 3 OIJDKeTy 3a OOIKETHUMHU
MporpaMami, BKJIIOYAIOUX pe3epBHUI (OHIT OFODKETY, JONATKOBI JOTAIlil Ta CyOBeHIIil, y Mexax
3aralbHOr0 00CSATY OFO/DKETHUX TPU3HAYECHb TOJIOBHOTO PO3MOPSIHUKA OFOJDKETHUX KOINTIB, a
TaKOX 30UTBIIICHHS BUIATKIB PO3BHUTKY 3a PaXyHOK 3MEHIICHHS 1HIIMX BUIATKIB 3IIHCHIOETHCS
Teriep Oe3 TOTOKEHHS BIMOBIAHOI KoMici€lo MicrieBoi paau. IIpu npoMy BHECEHHS 3MiH /10
MICLIEBOTO OIO/KETY TPUIMAEThCS BUKOHABYMMH KOMITE€TaMH BIIOBITHUX MICIIEBUX pal,
MICIICBUMH  JICPXKABHUMH  aJIMIHICTPAIlisIMH, BIHCHKOBO-IIMBUIGHAMH ~ aIMIHICTpaIlisIMA 200
BIICHKOBHMM QJIMIHICTpAIiIMA 32 TOJAHHSIM MiICIeBHX (DIHAHCOBMX OpraHiB 0e3 yXBaJICHHS
BIIMOBITHOTO PILIEHHSI BIIMOBITHOO MICIIEBOIO PaJIOHO.

3akoHoMm Ykpainu Bix 15.03.2022 Ne 2134-IX [4] Oyno ckacoBaHO BUMOTY BroKeTHOTO
KOZIeKCY YKpalHM IIOJ0 TMepeadi KOMTIB MiXK 3aralbHAM Ta CHEI[ialbHUM (OHIAMU
OIOIKETY BHKIIIOYHO B MEXax OIO/DKETHUX MPH3HAYCHb HUITXOM HPUHHATTS PIMICHHS PO
MicleBUi OropkeT abo Mpo BHECEHHS 3MiH J0 HBOro. Tako CKAacOBaHO i HOPMH IOJO
CKJIaJJaHHS Ta CXBAJICHHS IPOTHO3IB MICIIEBHUX OIOKETiB (30KkpeMa ctarTs 75-1 bromkeTHoro
Kozekcy Ykpainu) [5]. ¥V cdepi mpoBeneHHs MyOIiYHAX 3aKyIIiBENb TEIep nependadeHo, mo
000pOHHI Ta IMyOJIivHI 3aKYIiBIi TOBapiB, POOIT 1 MOCIYT 3IHCHIOIOTHCS O€3 3aCTOCYBaHHS
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MIPOIEAYp 3aKYIiBeNb Ta CHPOIICHUX 3aKyIiBelb, MO0 BU3HAYCHI 3akoHOM Ykpainu «IIpo
myOmiuHi 3akymiBii». BigmoBigHo no 3akony Ykpainu Big 15.03.2022 Ne 2134-IX [4]
JIO3BOJICHO CIIPSMOBYBATH 3aJIMIIKU KOIITIB 3a CYOBCHIISIMH 3 JCPIKaBHOTO OFOJKETY
MiCIIeBUM Oro/pKkeTaMm, 30epekeHi Ha paxyHKaxX MICIIeBHX OFOJDKETIB cTaHOM Ha 1 CivHA
2022 poky, Ha 3ax0IW TEpUTOPiaAIbHOI OOOPOHH, 3aJOBOJICHHS NPOJOBOJBYHUX IOTPEd
LUUBLIBHOTO HACeNIeHHs, MEepPEeMIllleHHs LMBUILHOTO HACEJIEHHS 13 MICLEBOCTI, 1€ BEAYThCS
00110BI1 [ii, Ta HeOE3MEUHUX TEPUTOPiil y Oe3meuHi Miclisl, 30KpeMa Ha OIIaTy TPAHCIOPTHUX
MOCIIYT, NaJTUBHO-MaCTUIBHUX MaTepialliB, 00JaIlTyBaHHS MICI(b PO3MILLICHHS IPOMAJSH, SIKi
y 3B’S3Ky 3 OOMOBUMH JIisIMH 3aJIUINMIM MICIe NPOXXHBAaHHS/TIepeOyBaHHA. BaxiuBuMm €
TaKOX 1 Te, 1[0 B MIEPiol BOEHHOTO CTaHy 3a00pOHEHO 3YIMUHEHHS OIepallii 3 O KETHUMHU
KOILITAMH, MIPU3YIIUHEHHS OI0/PKETHUX aCUTHYBaHb, 3MCHIIICHHsI OFOKETHUX aCHTHYBAaHb SIK
3aX0QM BIUIMBY 3a IIOPYIIEHHS OOKETHOTO 3aKOHOJABCTBAa JO PO3MOPSAAHHUKIB Ta
OJIep’KyBadiB OFOPKETHHUX KOIITIB CEKTOPY HAIIOHAIBLHOT Oe31eKH i 000pOHH, PO3MOPSTHUKIB
Ta OJepXKyBadiB OIOJUKETHUX KOINTIB, 3aIydeHUX JO BHUPINICHHS 3aBlaHb, OB SI3aHUX 13
3aMpOBaHKEHHSM 1 3MIHCHEHHIM 3aXO0/1iB IPABOBOTO PEXKUMY BOEHHOT'O CTaHY.

Cranom Ha 13 BepecHs 2022 poky Kabiner MinHicTpiB YKpaiHU CXBaluB NPOEKT 3aKOHY
VYxpaiau «[Ipo [lepxapHuit Oromxer Ykpainu Ha 2023 pik» [6], sSkuii omyOiiKoBaHWUH Ha
€JIMHOMY BeOITOpTaTi OpraHiB BUKOHABYOI BJIaH YKpainu. BkazaHuii MpoeKT mependavae psj
3MiH Ta HOBOBBEJEHb, 30KpeMa 1 B brojpkeTHOMY Kozpekci Ykpainu. Lli 3MiHu Hacammepen
CTOCYIOTBCA (HiHAHCOBUX PECYpCiB I10J0 OOOPOHHOI 3[aTHOCTI KpaiHM TiJ Yac TOBHO-
MacIITaOHOTO BTOPTHEHHS POCIMCHKOI (hepeparii Ha TEpHUTOpi0 YKpaiHH Ta COMIATBHHUX
Iporpam, o 30KpeMa ImepeadavaroTh:

— YTBOpeHHs y pamkax komropucy PoHmy JikBimamii HacmigkiB 30poiiHOI arpecii,
nependayaeThes, Mo 3 BKazaHoro ¢oHay Oyae (iHaHCYBAaTHCh: BiIHOBJICHHS TOIIKOKEHUX
il 9Yac BOEHHHX Jiil TPOMaJChKUX OyIiBeNb, BAXKIMBHX 00 €KTIB 1HOPACTPYKTYpPH KpaiHW;
OyHmiBHUIITBO 3aXMCHHX CIIOPYZ, KHATIIA JJIS BHYTPIIIHBO TepeminmeHux ocid (mami — BIIO);
IPOIIEC HarpoMa/DKEHHsI TPOIIOBHX 3aC00IB y MeKax Jep:KaBHU, PErioHy, KOHLEPHY, Gipmu 3
METOI0 peatizallii BeJMKOMACIITA0OHUX TIporpaM, TOOTO aKyMYJIIOBaHHS KOH(ICKOBaHMX
KOIIITIB POCIi Ta POCISH 3a 3aBJaHi 30MTKH ITiJ] Yac IXHLOT BOEHHOT arpecit;

— 3IIHCHEHHS TOPH30HTAJILHOTO BHUPIBHIOBAHHS OFODKETIB MICIICBOTO CaMOBPSIyBaHHS
Ha OCHOBI HAIXO/XKEHb MOAATKy Ha J0Xoau (isuuHux ocid y 2022 poui;

— HOPMH IOJO aKIM3y 3 MaJbHOTO OYAyTh CIPOIIEHI 3a JOMOMOIOI0 BCTaHOBJICHHS
TepMiHIB monmadi dacTok 3apaxyBaHHs [IIC (15 ciuas Ta 15 numHs), a TaKoX TEPMiHH
nepepaxyBaHHsS KOIITIB Oro/pKeTaM oOpraHaM MICIICBOIO CaMOBPSIyBaHHs: HE Ii3HIIIE
OCTaHHBOT'O POOOYOTO JIHS CIUHS Ta JIUITHS,

— 3 1 ynumHs 3a0e3neveHHs (iHaHCAMH OHOpPO CyAMEIEKCIepTU3n Oynae MepelaHo 3
MICIIEBUX OFOJDKETIB J0 JCpPKaBHOTO OOJDKETy, IO O3HAdae mepexin A0 (iHAHCOBOTO
3a0€3MECUCHHST depe3 MeEXaHi3MH JCp)KaBHUX TapaHTii MEAWYHOTO OOCIYrOBYBaHHS
HACEJICHHS,;

— JIMITH 3arajJbHOTO O0CATY MICIICBOTO Ta TapaHTOBAaHOTO Oopry Oynu 3MiHEHI Ta
nokpamieni. Hanpuknan, BurydeHo HopMmy momo okpemoro nimity B 400 % mis Kuesa;
YIOCKOHAJICHHSI MEXaHi3My BH3HAUCHHS JIMITy 3aralbHOro OOCSATYy MiCIEBOTO OOpry Ta
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rapaHToBaHoro ABTOHOMHOIO PecnyOmikoro Kpum, oOmacHO pajo0 Yd  MICBKOKO
TEpUTOPIaNTBbHOI FPOMaNIOr0 6opry y craTti 18 BromkeTHOro kogekcy YKpaiHu TOLIO.

Taxox y mpoekti 3akoHy Ykpainu «IIpo nepikaBHuii 6romxet Ha 2023 pik» [6] 3a3HaNU
3MiH 1 BUTPATH HA IPIOPUTETHI HAIIPSIMH JICP’)KaBHOTO (DiHAHCYBaHHS, a came:

— HarioHaybHa Oe3reka Ta obopona — 1 141,1 mupx rpH., a6o 17,8 % BBIT;

— OXOpoHa 370poB’st — 175,7 MipA IpH;

— ocBiTa — 155 mMiapn rpH;

— MeHCilHe 3a0e3neueHHs Ta COLiaIbHUN 3aXUCT — 835 MIIpA IpH;

— IMATpUMKa BeTepaHiB BIHHU — 6,8 MJIp TPH;

— Peseppuuii poun — 17,4 Mipx IpH;

— Moy mikBiAarii HacaiAKiB 30poitHoi arpecii — 19 Mipa rpH;

— ®oHJ PO3BUTKY HiNPUEMHHUITBA — 16 MIPJ TPH;

— HaJaHHs rpaHTiB 0i3Hecy — 1,37 mupx TpH [6].

BongHoyac BWmaTkM Ha yTpUMaHHsS OpTaHiB BIIaAH (CEKTOpy O€3MeKdu 1 OOOpOHHM),
ckopouyeHi Ha 11,6 Mipa rpH.

Jedinut Oynp-sxoro OIOMXeTy Mae OAHY M Ty caMy IpPUYMHY: TOXOAM MEHII, HiX
BUIATKH.

VY nosoennomy 2021 porri GpakTHIHO OTpUIMAaHI JOXOIM JIEPIKOFOKETY CTAHOBHIIM 1 TPITH
296,9 mnpn rpH. IHdmsamia 3a aBa poku (2022-2023) kyMyasTUBHO nepeBuIuTh 60 %, ane
JnoxofiB y Oromxeri 2023 odikyeTbcs HaBiTh MeHIIe — | TpiaH 279,1 mapn rpH, HiK Oyio
TOpiK [7].

IIpuunn, yomy moxoau Gropkery B 2023 poli MaroTh CKOPOTUTHCS Ha 273,86 MIp. IpH,
nopiBHSHO 3 OromxkeToM 2022 poky, € 10BOJi b6arato, aHalli3 NpoekTy Oromxery Ha 2023 pik
JIa€ MOXKJTMBICTh BUOKPEMUTH JIEKIJIbKA 3 HUX.

YKpaiHCBKUI ypsg HE Mae >KONHUX TapaHTil BiJ 3aXiTHUX MapTHEPIB, IO TPaHTOBA
JoromMora Oroketry npoaoBxkutbes. [licas 130,87 mapa rpH odiniitHux TpaHchepTiB 10
Oro/KeTy MOTOYHOTO poKy B HacTymHoMy 2023 poui Bix €C, ypsiniB iHO3EMHHX JEpXKaB,
MDKXHAPOJHUX OpraHizamid Ta JOHOPCHKUX YCTaHOB YKpaiHa CyMapHO OYIKyEe OTpUMATH
nutie 252 MITH TpH.

Ille omHi€0 MPUYMHOK € 1 Te, M0 JIEPKABHUA CEKTOP EKOHOMIKH OLTbIIEe HE 3MOXKE
3a0e3MeUNTH HAAXOPKEHHS BiJ AUBIACHMIB B oOcsirax xoua 0 2022 poky. ¥ 2022 nepkaBHi
KOMIIaHil MaroTh CIUIATUTH Aepxkasi 112,97 mapa rpH y BUIVIAAI AuBiAeHAIB, a 2023 poky
3aIIaHOBaHO HAIXOJKCHHS JIHIIe y po3mipi 7,31 muipa rpH [7].

JloCHUTD 3arpo3IMBUM € TaKOX 1 Te, IO IOJATKOBI HAIXOIHKEHHS 3HAYHO CKOPOTSTHCS
yepes BiliHY Ta CTaH MaaiHHA eKoHOoMiku (peansHuii BBIT B 2022 ckopotutbes Ha 33,2 % i
JMIIE HECYTTEBO 3pOCTe HACTYMHOTO pOoKy Ha 4,6 %). IIporHo3yerbes, 10 CyMapHO
MOJATKOBI HAIXO/DKEHHSI MOXKYTh 3MeHmmtucs Ha 48,11 mupn rpa, B 2023 — no 1 TpiH
155,97 mnpp rpH [7].

Baprto 3a3HaunTH, 10 3MiH 3a3HAE i MpoleC O HKETOTBOPEHHA. Y BIo/keTHOMY KOJIeKCi
VYkpainu (4. 1 ct. 19) [5] nependayeno 3aransom 5 ctajiii 010 pKeTHOTO MIPOIIECY:

1) cknaganus ta posrisaa BromkerHol mexnaparii (IPOrHO3y MICHEBOrO OHOMKETY) i
TIPUAHSTTS PIMICHHAS OO HUX;
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2) CKJIaJaHHS MPOEKTIB OFOMKETIB;

3) po3riIsa MPOEKTY Ta MPUIHATTS 3aKOHY mpo JleprkaBHUi Or0KeT YKpaiHu (pilleHHs
PO MicleBUi OIOIKET);

4) BHKOHAHHS OMOKETY, BKJIIOYHO 3 BHECEHHSIM 3MiH J0 3aKOoHy mpo JlepkaBHui
OrokeT YKpainu (pillieHHsI PO MICIIeBHI OFOIIKET);

5) miAroTroBka Ta PO3MNAA 3BIiTY MPO BUKOHAHHS OOKETY i MPUHHSITTS PIilICHHS OO0
HBOTO.

IIpouenypa mnpuitHarTs Oromkery Ha 2023 pik Uporo poxky Oylne CKopodeHa 3a
MIPOTIO3HINIEI0 ONHIEI0 13 (DpaKIiii HAPOJHHMX JEMyTaTiB YKpaiHH, IO CTOCYETHCS MOPSIKY
po3Tasmy nep:kaBHOro Oropkety Ha 2023 pik, Ta MPOiAe BIPOIOBXK TPhOX-YOTHPHOX THIKHIB,
1110 3/1iHCHIOBATUMEThCS Y TAKOMY TIOPSIKY:

1) npencrasieHHs 6romKeTy y BepecHi 2022 poky;

2) Teplie YNTaHHS, Ha IKOMY BiZIOyIeThCS FOJOCYBAHHS 3a MPOIO3HMIIIT AEIYTATIB 1010
IUTaHY Y TIePIINA TIDKAECHB )KOBTHS,

3) nmpyre uuTaHHs: ToJOCYBaHHs (hiHANBHOI Bepcii AepikaBHOTrO OromkeTy Ha 2023 pik
Ta ii 3aTBEpIKEHHS IPOTITOM TPETHOTO THXKHS JKOBTHS [8].

VY peanpHOCcTi BepxoBHa Pajga VYkpainum Hepiko yXBalroBama JepXKaBHHH OOKET
HaAIPUKIHIII POKY, IO BKa3ye Ha MpoOJIeMaTHKy OpraHi3allii Ta IIaHyBaHHIM NPUHHATTS
JepKaBHOTO OI0/KETY, HEAOTPUMAHHIM NIPOIMCAHUX CTaiil OI0/PKETHOTO MpoIiecy. 3aBIsKY
aHaIi3y iCTOPil MPUHHATTS AEP>KaBHOrO OIOHKETY 3 MOYATKy MPOTOJIOIICHHS HE3aJleKHOCTI
YkpailHH pO3yMiEMO TakKoX, IO Y KpaiHi ICHYIOTh MNPOOJIEMH IMOJIO0 KOHTPOIIO Ta
BiJIIOBITAJIBHOCTI JIEP)KaBHUX OPraHiB 3a OIOJDKETHHH TpoIleC 1 MOXEMO aHalli3yBaTH
npo0seMy, SKi BHHUKAIOTH OE3MOCEPEHHO B TIPOIECI BHKOHAHHS BXKE 3aTBEPIKEHOTO
OromKery.

Yepes BoeHHI 1ii Ha TepuTopii YKpaiHu medinuT OIJPKETY, IO i TaK MaB TEHJICHIIIIO
30UTBIIYBATHCS, MPOJOBXKYE CTPIMKO 3pocTaTH. MiKHapoaHa (iHAHCOBA JIOTIOMOTa Mae
JIOTIOMOT'TH 30eperTd €KOHOMIKY YKpaiHW, HaBiTh HE3BaKAlOUM Ha JIOBT1 OIOpPOKpaTHYHI
IPOIIECH 3 HaJIXOJUKEHHS X KOITiB. Bromker Ykpainu morpebye: 3MEHIIEHHS AeQiluTy
IepKaBHOTO OIO/KETYy NUIAXOM 3HIDKEHHS BHIATKIB, MEPEpO3NOIily HOTro Ha KPUTHYHI
noTpedr; M>KHAPOAHOT (PIHAHCOBOI JOTIOMOTH, sika 6 OyJia OUTBII PUTMIYHOO, TOIIIO.

B ymoBax exkoHOMiuHOi TioOami3aimii HaBiTh JIOKaJIbHI BilfHM MOXYyTh (0COONHMBO Y
CTpPaTEriyHO BaXXJIMBHUX TEOMOJITUYHUX PETiOHaX) BUKIMKATH CEpPHO3HY MAaHIKy Ha CBITOBIH
(hoHIOBIH Ta TOBapHIN OIpXKi, IO MOXKE CIPUIUHUTH, 3 OJHOTO OOKY, IIBHIKE 3pOCTAHHS IIiH
Ha CTpATEeriyHi pecypcH, a 3 IHIIOTO — JOBTOTPHUBANLY 3aTPUMKY PO3BHTKY AESKUX Trairy3eil
EKOHOMIKH (TYpu3M, MOBITPSHUN TpaHCTOPT, OyAiBEIbHUN Ta TOTENBHHMU Oi3HEC TOIIO).
IIpuknamom mMoxke Oytu BTOprHeHHs I3paimo mo JliBamy y 2006 pori, IO CIPHIMHUIO
MIBUIKE 3pPOCTaHHS CBITOBHX I[IH Ha TMAIWBO. TaKkoX BIUIMB JIOKAJBHHUX BIfH Ha
30BHIIIHFOCKOHOMIYHI TIPOLECH BUSBISETHCS y TPAHUYHOMY 3arOCTPEHHI BHYTPINIHBO-
eKOHOMIYHOI cuTyamii B KpaiHi (iHGUSLisA, 3MEHIIEHHS 3amaciB pecypcy, 3MEHIICHHS
MDKHApOJHUX 1HBECTHINM, 3pocTaHHS Oe3poOiTTs; 3aHeman iH(PACTPYKTypu TOLIO).
HaounnMm mpuxitazom Moxke OyTH «ceprHeBa BiifHa» Mik pociecto Ta ['pysiero. BHacmimok
MOJIM TiJ 9ac «ceprHeBoi BiHM» (pocis mapanizyBana moptu barymi ta [loti, 6mokyBana
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TPAHCIIOPTHY Marictpaiib) OyJio MpU3yNMuHEHO PO3BUTOK 30BHIIIHLOI TOPTIBJI Ta €KCIIOPTHO-
iMITopTHI omepanii. Bynu 3aTpumku y BUpoOHHITBI. 3HAYHO 3MEHIIMINCH OOCSATH IMIIOPTY.
Skmo BpaxyBaT ToH ¢axt, mo 75-90 % cnoxusuoro punky I'pysii 3anexas BiJ iMIOpTY,
MaHiKa Ta Xaoc, y pe3yJabTaTi BUKOPUCTaHHS PE3epPBiB, IO ICHYIOTh Ha CIIOXHBYOMY PHUHKY,
Oynmu mojonani. Slkmo O OJOKYBaHHS MOPCHKHMX ITOPTIB, HEHTPAIBHOI aBTOMAricTpali Ta
3aJi3HULI 3 POCiChKOT CTOPOHH TpHBaja 0 JoBIIe, TOAl O cxigHa yacTuHa [ pys3ii 3anummacs
0 0e3 mpomyKTiB Xap4yyBaHHsA, a 3axigHa ['py3is 0e3 MaabHOTO Ta MPUPOTHOTO razy. A me
MOIJIO BUKJIMKATH Je(QiUT Ha IpeAMETH IeplIoi HEoOXiAHOCTI Ta cepilo3Hy MaHiKy Ha
CIIOKUBYOMY PUHKY. BIIpOJIOBK 1IBOTO MEpioay IliHa Ha PsJ iIMITOPTOBAHUX TOBApiB MOMITHO
3pocina [9]. BomHouac «ceprHeBa BiitHa» 2008 poky Oyia 3HAUUMOIO T'€OMOTITHYHOIO MOIIETO,
sKa OKpEeCIija KOHTYPH «HOBOTO CBITOBOI'O MOPSJIKY». POCIS TOAI BIAKPHTO ¥ arpecHBHO
3a(hikcyBaja NPiOPUTETHICTh BIACHUX iHTEPECiB LIOJ0 HOPM MIXHAPOAHOTO IpaBa, 3a SKUM
He OyJIO BiJIOBITHUX aJICKBATHUX PEAKINii 3 00Ky MIKHAPOJHUX OpraHizamiid Ta KpaiH. Ypsa
pocii BUKOpHCTaB (PAKTOp «CHHAPOMY HEKapaHOCTI» Ta 3MIHCHHWB OKymamito Kpumy, a B
MOJANBIIOMY PO3TOPHYB 1 30poitHuit KOHGIIIKTY Ha TepuTopii Ykpainu [9].

BucnoBku. Ha xanp, oueBugHuMm € Te, mo y 2023 poui Ykpaina nepeOyBatume y
CKJIaIHOMY (DiIHAHCOBOMY CTaHOBHII Yepe3 BIHCHKOBY arpeciro pociichkoi deneparii o
VYxpainu. Y 3B’S3Ky 3 M OUYEBUIHUM € Te, 0 OCHOBHUMH HampsMaMmH (DiHAHCYBaHHS Y
Jiep>kaBHOMY OropkeTi YkpaiHu €: 00opoHa Ta Oe3meka YKpaiHu (3apIiiaTd BiliCHKOBHX,
3a0e3rneveHHs apMil YKpaiHu, a caMe BOEHHOI TEXHIKOIO Ta i1 peMOHTOM TOIIO) 1 COLiaNbHi
nporpamu (cyOocuii, IeHcii, BATpaTH Ha METUIIMHY Ta OCBITY TOIIO).

UYepes BiiiHy BHHHKAIOTh 3Ha4HI MpoOiieMH B JepkaBHOMY Orojukeri. Hamma kpaina, sk
HIKOMM TOTpebye IMBUAKUX 1 e(EeKTHUBHUX pilleHb 3 OOKy BIAAH; KOHTPOIIO Ta
BIIIIOBiIaNbHOCTI JIEpKABHUX OPTaHiB;, MIDXHAPOAHOI MiATPUMKH; 3MEHIIECHHS nediuuTy
JIEP)KABHOT'O OIO/DKETY NUISXOM 3HIDKEHHS BHIATKIB, TMEPEpO3Noail HOro Ha KPUTHYHI
notpedu Tomio. [TogonaHHs cydacHOi eKOHOMIYHOT KpU3W B YKpaiHi nmependadae HacaMIepes
peanizaiito KOHKPETHHUX 3aXOJiB MO0 OroKeTHOI, (icKambHOI MOMITHKH, a TaKOX
e(hexkTuBHY O0POTHOY 13 KOPYMIIIHHOK CKIIAI0BOO.

30KkpeMa, BBAKAEMO aKTyaIbHUMH 3aXOIU 30allaHCYBaHHS HAIXOIKCHb ONOUKETY B
YMOBax BOEHHOTO CTaHy, 1110 Oy 3anponoHoBaHni A. 0. Mynbko, a came [10, c. 63]:

— BHMBECTH JJOXOJH 3 TiHi, 30KpeMa IUISTXOM 3MEHIICHHS M0JJaTKOBOr0 HaBaHTAXKCHHS Ha
3apo0iTHY TUIATY;

— TeperNIAHYTH ICHYIOUI TOJAaTKOBI mpedepeHIi, 30epirmy iX BHKIIOYHO Ha
BUPOOHMIITBO HAITIOHAJILHOTO MPOIYKTY Ta 3alIPOBADKEHHS 1HHOBAITIH;

— 3alpOBAJIUTH TMPOTPECUBHY WIKAITY OMOJATKYBaHHS 3 JOXOIIiB (i3WYHHX OCi0 Ta
NpUOYTKIB MiANPHEMCTB;

— BCTAaHOBWTH NPOTPECHUBHI IMOJATKH Ha PO3KIMI (JOpOra HEPyXOMICTh, TPAHCIIOPT, 1HIII
HpesMETH PO3KOI);

— 30a]aHCYBaTH piBCHb OIOAATKYyBAaHHS 3apoOiTHOI IUIATH Ta IHIIOI HETPYHOBOI
JUSTBHOCTI,

— NKBigyBaTH O(IIOPHI 1 TpaHCPEPTHI CXeMH YHUKHEHHS OTIOAAaTKyBaHHST,
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— IIOCTAITHO TMiJBHIYBATH PEHTHI IJIaTeX i 3a BHKOPHUCTAHHS MPHUPOIHUX PECYPCIB B
YkpaiHi, Ki 3aIMIIa0THCS OJHUMU 3 HAHIDKIUX B €BPOIIL;

— TIOETaNHO IJBMIIYBAaTH aKIW3M Ha AJKOTONb Ta TIOTIOHOBI BHPOOM, SKi IIKOIATH
3JI0pPOB’FO HAIIIT;

— 3abe3mevynTy po3opicTh aamiricTpyBauus [1/IB [10].

Ha xanp, BIfiHUM «Ha BHCH@)XEHHS» HE € YUMOCh HOBHM Yy CBITOBiil ictopii. Bonu
noTpeOyIOTh HA3BUYatHOTO aKyMYJIIOBaHHS €KOHOMIYHHX Ta COLIIaIbHUX PE3epBiB IepiKaBH,
CKOPOYCHHS IIIJIbOBUX BHJATKIB OFOJDKETy (TOOTO Maibke ycix) i IOCHIIEHHS perecii B
ekoHoMiri. OpjHak BipEMO, IO MDKHApOJAHE KpPEAWTYBaHHS, IIATPUMKA YKpaiHu
MIXXKHApOJHUMH HEYPSJIOBAMH OPraHi3alliiMi Ta 3TypTOBaHICTh YChOT'O YKPAaiHCHKOTO HAPOITY
HABKOJIO 1/1ei TIepeMOrH 3pelIToro 3abe3mneyars YKpaii moJanblIni eKOHOMIYHHA J00poOyT.
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A. Harbinska-Rudenko, S. Ivashchuk, K. Shevchenko. Legal Principles of the
Functioning of the Budget System of Ukraine in the Realities of Military Status

In the article, the authors justify a set of measures of state authorities aimed at ensuring
the proper implementation of budgets in the conditions of prompt resolution of problems in
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the realities of military status. The importance of emission financing of the budget, the need
for donor financing of the budget deficit was emphasized. The normative legal acts that
significantly change the previously established state finance management procedure are
analyzed, in particular, the grounds for reducing transfers to local budgets and the
corresponding redirection of a part of state revenues to finance the defense sector. Attention
is focused on changes to the Budget Code of Ukraine, which simplify state procurement of
goods for military purposes and change approaches to the application of measures of
influence for violations of budget legislation.

An analysis of the draft Law of Ukraine «On the State Budget of Ukraine for 2023» was
carried out, which provides for a number of changes and innovations, including in the Budget
Code of Ukraine. It was concluded that the specified changes primarily concern financial
resources to ensure the defense capability of the country during a full-scale invasion of the
russian federation on the territory of Ukraine and the implementation of social programs. It is
determined that the key reasons for the excess of the expenditure part of the 2023 budget over
the revenue part are the prospects of a reduction in macro-financial assistance from partner
states and a significant decrease in income from dividends of state-owned companies.

It is justified as a threat to the stability of the financial system and a real reduction in tax
revenues in the next year. It is noted that the 2023 budget will be adopted according to a
shortened procedure, which may make it difficult to control its implementation. Reducing the
expenditure part of the budget, increasing the scale of international aid, etc., were called
important for the stabilization of the budget system.

The conclusion includes recommendations for improving the state of the budget in
wartime conditions and states that Ukraine's economy will face major global challenges in
the future as well.

Keywords: budget, budget system, budget process, military status, war economy, financial
system, budget deficit, inflation, economic crisis.
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MPONATAHJIA, IUBEPCU®IKAIIISA
T'POMAJCBKOI JYMKH, ICUXOJOI'TYHUA
TUCK TA NOILIUPEHHS YYTOK SIK METOJIU

BEJEHHS CHIEIIAJTbHUX THOOPMAIMHUX

OIIEPALIIA P® ITPOTU YKPATHU

Y cmammi poskpumo ocobrugocmi euxopucmanus nponazanou, ousepcugixayii
2POMAOCHLKOI OYMKU, NCUXOA0STUHO20 MUCKY, NOWUPEHHS YYMOK 3 OOKY pocilicbkoi hedepayii
Ha wKody iumepecam Ykpainu 05 npogedeHHs CheyianbHux iHgopmayiiHux onepayii.
3aznaueno, wo cneyianvhi iHghopmayitini onepayii 30TUCHIOIOMbCA 3d NPUOIUSHO OOHAKOBUM
aneopummom:  iHgpopmayitinutl  eman;,  «PO3KPYYy8amHa»  IHpopmayilinoco  npueody;
peanizayis 3ax00i6 0151 00CseHeHH s yinell onepayii; uxio i3 onepayii abo eman 3aKpinyienHs.
Cneyianvhi  iH(hopmayitini  onepayii cmanoeasims KOMHUAEKC 3aX00i8 IHpopmayitiHo-
ACUXOJI02I4H020 Xapakmepy, Wo 30IUCHIOIOMbCA 3a EOUHUM NIAAHOM i3 Memoio NOpYuleHHs
cucmemuy 0epHcasHo20 ma BIUCbKOBO20 YHPABLIHHA, 6NJIUBY HA MOPANIbHO-NCUXONO02IUHULL
cman  GiliCbKOBO-NONIMUUHO20 KEPIBHUYMBA, HACeleHHs 1 0c0008020 CKIAOY BICbK
8U3HAYEH020 00 ’€kma, 3an00icanHs iHGOPMAYIIHOMY MA NCUXONOSTYHOMY 8NIUBY HA BIACHI
cunu i 3acoou.

Jlano susnauenns NOHAMMAM, SKI MICHO MO8 S3AHI CHEYIANbHUMU THOOPMAYIUHUMU
onepayisimu. 30iticheno ananiz OCHOGHUX MemoOdi8 CheylanbHux IHOOPMAYIUHUX Onepayiii:
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0e3iHpOPMYBaHHS, NPonazanda, ousepcupixayis epomadcvkoi OYMKU, NCUXOTOSITYHUL THUCK,
nowupenns 4ymox. Po3kpumo eusnauenus ma Qopmu HOMupbLox Memooié CneyianbHux
inopmayitinux onepayiti. Oxapaxmepuz08aHoO NOUMUBHY | He2amueHy HpPONnazaHody mda
BU3HAUEHO iX Memy.

Haseoeno npuxiadu 3 sukopucmarus nponacanou, ousepcu@ixayii epomaocvkoi OymK,
HCUXONI02I4HO020 MUCKY, NOWUPEHHA YYMOK PocilicbKkoto ghedepayicio npomu Yrpainu.

B ingopmayitinivi  eiini  pociticekoi  ¢pedepayii  npomu  Vkpainu — axmueno
BUKOPUCMOBYIOMbCA  YCI Memoou  cneyianvhux iHgopmayiunux onepayiil. [lpogsedenns
POCIiCbKOI0 (hedepayicio nponazanou, NCUXoa02iuH020 MUcKy, ousepcugixayii epomadcovkol
OYMKU, NOWUPEHHSL YYMOK HA Mmepumopii Ykpainu eusaeunocs manoe@exmusHum, wo neHuM
YUHOM GHIUHYIIO HA NOPA3KU HA GilICbKOBOMY QPOHMI.

Knrwouoei cnoea: mnpasose 3abesneuenns ingopmayiiinoi Oesnexu, iHgopmayis,
inpopmayitina  aepecisn, cneyiarvHa  iHpopmayitina onepayis (CIO), nponacamnoa,
ousepcuixayis epomadcokoi OyMKU, NCUXOJOSTUHUL THUCK, NOWUPEHH 4Yymok, Yxpaiua,
ingopmayitina itina.

Merta craTTi pPO3KPUTH OCOOJHMBOCTI BHKOPHUCTaHHS TpOMAraHad, IUBEpCUQIKaIlii
TPOMAJICHKOT JYMKH, TICHXOJIOT1YHOTO THCKY, MOMIUPEHHS YyTOK 3 00Ky p¢ KOy iHTEepecam
Ykpainu Ui MpoBeACHHS CleliadbHUX 1HPOPMAaLiiHUX ONepatii.

ITocranoBka npo0aemu. TumuacoBy BTpaTy 2014 poky HesKMX CXiAHUX Ta MIBICHHHUX
TepuTOpid YKpaiHW 3HAYHO 3yMOBJICHO TPUBAIMM BIUTMBOM Ha Iii TEpUTOPIT HAIIOT IepyKaBU
pociiickkux 1 Tnpopociiicbkkux 3MI, iHTepHET-pecypciB, HEYpSIOBHX OpraHizamii Ta
cnencmyx6. Ha »ainb, 3HaUHa KUIBKICTh POCISH Ha CHOTOJHI HE BUCTYMNAE BiAKPUTO MPOTU
arpecuBHOI TONITHKHU B. IyTiHA TOMY, IO CBiZJOMICTh IIMX pocCisH Oyna obpobOseHa pd 3a
JIOTIOMOT'O0  TIPOTIaraHi, auBepcrudikamii TpoMajchbKoi JYMKH, MCHXOJIOTIYHOTO THCKY 1
MOMIUPEHHS YYTOK. AKTyaJbHICTH 3yMOBJICHA I1H(QOPMAILIMHOK arpeci€rd poCiiChKOI0
tdenepanii mporn VYkpaiHM i TpOBENEHHS AKOi aKTUBHO 1 IIMPOKOMAaciTabHO
BUKOPHCTOBYIOThCS Yci hopmu mposenerHs CIO.

AHaxi3 ocTtaHHix gocairkeHb Ta myoJaikaniii. [utanss iHpopmartiiinoi arpecii pd
npotd YKpainm 3 mpoBenmeHHsAM dotuphox weroxiB CIO, a came mpomaranmu,
nuBepcudikanii TpoManchbkoi AYMKH, IICHXOJOTIYHOTO THCKY 1 IIOHIMPEHHS YYyTOK
posrisianocs y 6araThbox cTarTsx, aje ¢gparmeHTapHo. Ha chorogni gpyHmaMeHTaIbHUX
JIOCTIJDKeHDb 3 I1i€i MpoOJIieMaTHKW He icHye. ICHye ofHe CHUCTEMHE JOCHIDKCHHS 3
nesindopmyBanas sk oxHoro 3 MeroniB CIO, a came «Jle3indopMyBaHHS 5K 3acid
BeJICHHS 1H(pOopMaIiifHOI BilfHU pocCiiickKoi (eneparii npotu YKpaiHuy, IKe po3rIsganocs
y momepeaHii cratri [1].

Buxaan ocHoBHoro martepiany. CremianbHa iHQoOpMaIliifHa onepaiisi — Ie CrjlaHOBaH1
Iii, cripsAMOBaHi Ha BOPOXY, APYXHIO a00 HEHTpaJbHY ayAMTOPil0 3 METOI0 CXHJICHHS JI0
OPUHAHATTS YNPaBIIHCBKUX pilmeHb a0o/Ta BYMHEHHS i, BUTIOHUX IS Cy0’€KTa
inpopmamiiinoro BmiuBy. CIO MoXyTh mependayatv TakoXX BIUIMB Ha iH(opMarliitHo-
TEXHIYHY 1HPPACTPYKTYPY, ale s OLIbII e()EKTHBHOTO BILUTUBY HA CBIOMICTD i TOBEIIHKY
Trozeit.
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CIO 37aiiicCHIOIOTBCS 32 TIPUOIU3HO OJTHAKOBUM aJITOPUTMOM:

1. Inopmartiiinuii eran nepexdayae CTBOPEHHs iHPOPMALiHHOTO IPUBOAY — KOHKPETHOL
abo BUragaHoi Mofii, sika BUKOpUCTOBYeThes y CIO.

2. «Po3kpyuyBaHHS» 1HQOpPMAIIHHOTO TPUBOLY 3abe3ledye TOCTYIIOBE 3POCTaHHS
Hanpy>XeHHs (KUTBKOCTI TIOBIIOMJICHB 1 1X CEHCAIiHHOCTI, TCHISHIIIMHOCTI, eMOIIIHOCTI Ta,
SIK IPAaBUJIO, HEJIOCTOBIPHOCTI).

3. Peanizamis 3axofiB (3arocTpeHHs HANpyXeHHs) € OcHOBHOW dacTmHO CIO, 1o
HOJIATaE y BUKOPUCTaHHI 1HOpMaIifHOTo IPUBOTY JUTS TOCATHEHHS LIl onepartii.

4, Buxiz i3 omnepariii abo eTart 3akpiruieHHs — 3a0e3reyeHHs TiaBHoro 3aBepiieHHs CIO
IICIST TOCSITHEHHS ITOCTABJICHOI METH. SIKIO MeTy He NOCATHYTO, SIK IPAaBUIIO, TOTYETHCS
Hoga CIO.

CIO s3nilicHIOIOTBCS y JEKiIbKa €TamiB 1 MOXYTh OyTH JOBrOCTPOKOBMMH (Oiiblie
MICSAIIS), CEePeIHLOCTPOKOBHUMHM (IBA-YOTHPH THXHI) W KOPOTKOCTPOKOBHUMH (OIMH-IBA
THXHI).

OcnoBHi Metonu ClO: nesiHpopMyBaHHS, IponaraHaa, AUBepcH(iKalliss rpoMaachKoi
JTYMKH, ICUXOJIOTTYHUN THUCK, TOIIMPEHHS YyToK [2, c. 101].

VY 3B’a3Ky 3 THM, 10 Je3iHGopMyBaHHS OYJIO pO3IIIAHYTO Y MonepenHiid crarti [1]
30cepeuMo CBOIO yBary Ha iHmux Metogax CIO.

IIponaranga — MOUIMPEHHS MOJITUYHUX, (ITOCOPCHKUX, HAYKOBUX, XYIOXKHIX, 1HIIHX
MHCTELBKHX i7ell 13 MeTol IX YIpOBa/PKEHHS B TPOMAJICBKY IyMKy Ta aKTHBi3awil
BUKOPHCTaHHS IMX i€l y MacoBid MpakTWYHINA MisTIBHOCTI HaceleHHs. BojHowac 1o
MpoTaraHai HaJIeXaTh MOBIOMIICHHS, SIKi TIONIMPIOIOTHCS JIUIS 3MIHCHEHHS BUTIIHOTO BIUIUBY
Ha TPOMAJICBKY IyMKY, IIPOBOKYBaHHS 3alpOrpaMOBaHMX €MOIH Ta 3MiHHM CTaBJICHHS YU
MOBOJDKEGHHSI IEBHOI Tpymu JIOAeH y HampsMi, Oe3NocepeHb0 UM ONOCEPEAKOBAHO
BHT1THOMY opraHizatopam [3, c. 31].

®dopMu IpoBeICHHS POTIATaHIH:

e Mporaranjia crnoco0y )KHUTTA (COLIOJIOTIYHA) — HATypaJIbHUH TIOKa3 JIOCSATHEHb, IepeBar,
MIEPCIEKTUB KOHKPETHOI IePKaBH TOIIIO;

o ()opMyITFOBaHHS Ta CTBOPEHHS HOBHX 1JICH;

® KOPEKTYyBaHHS HAasBHUX JyMOK.

[Iponaranna moAinsAeThCs HA BUIN: MO3UTHBHA i HEraTHBHA.

MeTa TO3UTHBHOT NMpONAaraHad — CIPUSATH COMLIalbHIA TapMOHIii, 37aroji, BHXOBAaHHIO
Jrofielt y qyci 3aranbHONPUHHATHX LiHHOCTEH. Ilo3uTHBHA Mponaranaa BUKOHYE BUXOBHY Ta
iHpopMariiiiny ¢yHKII y cycminecTBi. BoHa 37iMCHIOETBCS Ha KOPHUCTh THX, KOMY
aJpecoBaHa, a He OOMEXKEHOT0 Kojla 3allikaBIEHHX O0ci0; He JOomyckae oOMaHy Ta
NpUXOBYBaHHA (akTiB. Y mboMy ii BiAMIiHHICTE Bif HeraTuBHOI. [lo3uTHBHA TpomaraHma He
MICTUTh MaHIMYJIATHBHOI METH, TOMY BHKOPHCTOBYeThcs He s mposeaeHHs CIO , a mms
3aXUCTY HACEJICHHA BiJ] HUX.

Mera HeEraTMBHOI MpoOMaraHjgd — pO3MAIIOBAHHSA COIAIbHOI BOPOXHEUi, ecKamallis
COLIAIbHUX KOH(IIKTIB, 3aroCTPEeHHS CYNEPEYHOCTEH Yy CYCIUIbCTBI, NPOOYMIKCHHS
MOXITJIMBUX IHCTHUHKTIB y Jfopeil Tomo. lle mo3Bomse po3’eaHyBaTth Jomed, poOHTH iX
CIIyXHSIHUMH IOJI0 BOJII TpomNaraHjaucta. TeXHOIOTis CTBOPEHHS «00pa3zy BOpora» Jae
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MOJUJIMBICTh 3TYpPTYBaTH HATOBII HABKOJIO TPOMAraHIMCTa, HAaB’A3aTH JIIOJAM IOTPIOHI
nepekoHaHHs Ta crepeoTun. OCHOBHA (DYHKI[isI HETaTHMBHOI MpOMAraHid — CTBOPEHHS
1II030pHOI, TapalenbHOl peanbHOCTI 3 «XHOHOI» CHUCTEMOI0 I[IHHOCTEH, IepeKOHaHb,
norsiniB. [Tpu IbOMY aKTHBHO BUKOPHUCTOBYETHCSI HU3bKa KPUTHYHICTD Ta HABIIOBAHICTh Mac
13 METOI0 MaHINyJIFOBaHHS OCTAaHHIMHU Ha KOPUCTh OOMEXEHOI TPYITH OCi0.

SIckpaBUM TPUKIIAIOM BEACHHS MPONAraHANCTCHKUX KaMIIaHii € JisUIbHICTH i1e0Jiora Ta
mponarasaucra  ¢amusmy ﬁose(ba I'eG0enbca, sKUH MPOroJOCMB Taki MPUHUIUIH
HpoTaraHjm:

a) TmpomaraHia Mae OyTH CIIJIAHOBaHA 1 BECTUCS 3 OJIHI€T iIHCTaHIIIT;

0) TIIBKW aBTOPUTET MOXKE BU3HAYUTH, Ma€ OyTH pe3yJIbTaT MPOIaraHIy iCTHHHUM M
(hanpuBuM;

B) YOpHa IIpoNaraHia BUKOPHCTOBYEThCS, KOJMH Oina HEMOXJIMBa a00 BOHA HE Mae
HAJICKHOTO €PEKTY;

r) TMpollaraHjga Mae XapaKTepU3yBaTH TOMIi Ta JOJAeH BiaMIiTHUMH (pasamMu du
raciamu;

Q) Ui KpAIoro CIPHHHSATTS MpoIaraHjga MOBUHHA BUKIUKATH IHTEpEC B ayauTOPii i
nepeaBaTHCS Yepe3 IpUBadINBe yBa3i CepeOBHUIIEe KOMYHIKAIIIH.

[Ipuknamy nponaraHaUCTCHKUX TIPHAOMIB.

1. BumpaBnanus Hamaay pd Ha YKpalHy: MOpYHICHHS TpaB i CBOOOJ pPyChKHX Ta
POCifICbKOMOBHOTO HaceleHHsI YKpaiHu 3 00Ky OaHAepiBLiB Ta iHIIUX yIbTpa HALIOHANICTIB,
JUTSI BU3BOJICHHS SIKOTO TIOTPiOHO TIPOBOJUTH «CIICIIONIEPAIli€lo»; BiiCbKa P 0OCTPIIIOIOTH
TIJIBKU BIHCHKOBI 00’€KTH, HE NMPUYMHSIOTH IIKOJIW ITUBUTBHAM 00’€KTaM 1 ocobaMm; Bilichbka
pd HecyTh HE3HAUHI BTPATH; «PYChKa ApyTa y CBIT» 1 CKOPO OTPHMAE MEPEMOry Ta iH.

2. Jlemonizamis €Bpocotozy it HATO sk 3arposu icHyBaHHS pd: 3aCymKyIOThCS
nmocTtayaHHs 30poi YkpaiHi mjis TpoTHIii Hamamy, «HE 3aKOHHI» CaHKIIl TpoTH paod,
MPOBOJUTLCS JIUCKPEIUTALlSI  €BPOIHTETpAIlifHOTO Kypcy, (OpMYBaHHS IIJIOTO PSIIy
OpexiMBHX Mi(hiB CTOCOBHO LUX MDKHAPOJHMX IHCTUTYIIH (He rpeOyloud MpomaraHior
romMo¢o0ii i ororoxkHeHHsIM €C 3 0JHOCTATEeBUMH IITIO0AMH, MAHIMYJAII€I0 pENiriiHIMA
MTUTAHHSIMH TOIIIO ).

Hampukinmi smcronana 2014 y mporpami «CrnenuanbHbiil koppecrmoHaeHT» («Poccust 1»)
IJIs1a4aM TI0Ka3aJld YeproBUM CIOKET Mpo «3arHuBarouuil 3amaay. Llporo pasy aprymeHTOM
MajM CiyryBatu HiOUTO (oTorpadii OrojeHMx 4YOJOBIKIB Ha CTiHI JIUTSIY0I KIMHATH.
VY pernopraxi € BiJieo i3 NIOKOBAaHUM XJIOIYHUKOM, KM 3aXOJUTh HIOUTO J0O Takoi KIMHATH.
Ta HacnpaBji KYpPHAJICTH BHUKOPHCTAU BilcOMOHTaX. Ha opHWTiHaIbHOMY BiZI€O CTIHY
IpUKpallae BeluKa HakJIeiKa MalluHY, sika Oyia IMoJapyHKOM XJIOMIIEBi BiJ Horo GaThKiB.
SK cBiTUUTH BiJleo, TOJAPYHOK HOMY crio100aBcsl.

JuBepcudikamiss rpoMaacbkoli TyMKH — II€ PO3IOPOIICHHS YBark IAHIBHOI eNiTH
JIep)KaBd Ha Pi3HI IMTYYHO AaKIICHTOBaHI MPOOJeMHM W BIBOJIKAHHS [MM BiJ BHPIIICHHS
HarajbHUX 3aBJaHb CYCIUIbHO-MOJITHYHOTO Ta €KOHOMIYHOTO PO3BUTKY AJIsI HOPMAaJbHOIO
(yHKIIIOHYBaHHS CyCIIUIBCTBA i Kpainu [4, c. 54].

Jusepcudikariis rpoMaachbkoi JyMKH BHCTYIA€ y TaKUX (popmax:

e nectabisizamis 00CTaHOBKHU B JIepKaBi UM OKPEMUX ii perioHax;
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® aKTUBI3allisl KaMIaHIM IPOTU MOJIITUYHOrO KypCy MaHIBHOI €IiTU Ta OKpeMux ii Jinepis
PI3HUMU Mi>)KHAPOJTHUMHU YCTAaHOBAMU;

e iHILIFOBaHHS AHTUAEMIIIHTOBUX KaMIIaHid W IHIIMX MOJIOHUX CKaHIAJIbHUX CYIOBUX
IPOLIECIB, 3aCTOCYBAHHS MDKHAPOIHUX CAHKIIIH 3 1HIINX NPUYHH.

B YkpaiHi 00roBoproOThCS MATAHHS, IO BiJBOJIIKAIOTH YBary BiJl HaraJlbHUX MPOOJIEM,
TaKHX SIK PO3BUTOK €KOHOMIKH, OOMiH TTOJIOHEHUMH Ta 3aBEpIIeHHS 30pOoHHOr0 KOH]IIIKTY Ha
Cxoni. Crioyatky mmovasacsi «CMITTEBa JIFOCTpALlish», He 3aKOHHE 3HUIIEHHS Ta MOIIKOHKEHHS
nam’sTHUKIB. TloCTiffHO NpUALIAETBCS yBara NpOBEICHHIO JIeKOMYHi3alii, aepycudikamii
(3HUIIEHHS POCIHCHKOMOBHUX KHUT, 3a00pOHa pOCIMCHKOMOBHHX IIiCEHb, JEMOHTaXI
1aM’sSITHAKIB  POCIHCHKUX THUCHMEHHUKIB Ta TIOCTIB, SKI KPUTHKYBaIH JECIIOTHYHICTh
pOCiiicbKOro IaproBaHHs), 3MiHI HAa3B HACEJEHUX ITyHKTiB, BYJIHIb 1 CTaHLId MeTpo,
peryisipHOMYy OOTOBOPEHHIO MOBHOTO ITHUTaHHA. Yce 1€ € THIIOBUMH IPUKIAJAMU
JquBepcrpikanii TpoManCchKoi JyMKH.

Ilcuxonoriyauii THCK — BIUTMB HAa IICUXIKY JFOJAMHU NUISXOM 3aJIIKYBaHHs, IOTPO3 i3
METOIO ii CIOHYKaHHS J0 3aIUIaHOBAHOT MOIETIi IIOBEIHKH.

dopMaMu  TICHXOJOTIYHOTO THUCKY MOXYTh OYTH: HOBEIEHHS 10 00’€KTa BIUIUBY
BIJIOMOCTEH TIpO pealibHi YM HEICHYI0Ui 3arpo3u Ta HeOE3NeKH; IMPOTHO3M IIOA0 pempecii,
nepeciiyBanb, YOMBCTB TOIIO; IIAHTaXXKYBaHHS, 3[IHCHEHHsS BHOYXIB, MiIINMANIB, MacOBHX
OTPYEHBD, 3aXOIUICHb 3aPYYHHUKIB, IHIIIMX TEPOPUCTUUHHX AKIIiH.

InctpymeHTOM Ta OgHMM i3 HaAWOUIBII MOMIMPEHUX MNpPUHOMIB  3A1MCHEHHS
TICUXOJIOTIYHOTO THCKY CTaB TaK 3BaHUH «Tele()OHHUN TEpOPU3M», TOOTO TesIe(hOHHI I3BIHKH
3 iH(popMaIli€ro Ipo HIOUTO 3aMiHYBaHHS MICI[b MAaCOBOTO CKYITYCHHs JItoJiel (TOproBeibHi
HEHTPpH) a00 00’ €KTH iHPPACTPYKTYPH (BOK3AIH).

B indopmariiiniit arpecii mporm VYkpaiHm OynaM 3aCTOCOBaHI TakoX METOIU
MICUXOTPOIHO 1ii, a caMe BHKOPHCTaHHS 3a00poHEHO0i TexHoiorii 25-ro kampy. Y Ciyxoi
Oesnekn Ykpainm (mami — CBY) 3asBwinM mpo Te, M0 MaloTh JIOKa3d BHKOPHCTaHHS
POCIfICBKMMU TeleKaHaJlaMHM TEXHOJIOTIT «25-ro0 Kajpy» Ui iH(pOpMaIiitHO-IICHXOJIOTiYHOTO
BIUIMBY Ha risaadiB. Hawampauis npeccnyx6u CbY M. OcTaneHKO NpoAeMOHCTpyBana
JKypHaJlicTaM ~ BiZieo)parMeHT BWITYCKY HOBWH Ha TeliekaHam «Pocisg-24», B sSKoMy
BUKOPHUCTOBYETHCSI MAHIMYIIATHBHA TEXHOJOTISL. Tak, yIpoIOBK yChOTO BUIYCKY PO MOl B
Opeci 2 TpaBHSA B KyTi eKpaHa 3’BISIOTHCS MaJONOMITHI Hamucu: «mignan: «[IpaBuii
CEKTOpY», «JIF0Iel yOMBaIOTh OaHAEPiBII», «HAITBAPIis — BOUBILI».

CBY Takox BIaJOCs BCTAaHOBUTH, IO POCiiiCbKi 3MI BHKOPHCTOBYIOTH 1HIII METOIH
BIUIMBY Ha TJIAAadiB: MOIIWPIOIOTH HAIIBIPABIY, MOKA3YIOTh JETANTi30BaHI CIICHH BOWBCTB i
HACWJILCTBA i HAMAraloThCsl EMOIIHHO BIUIMBATH HA IIIsijlaya.

SIckpaBUM TPUKIIAJOM TICHXOJOTIYHOTO TUCKY V BiiHI pd mpotu Ykpainu € oOcTpinu
JKUTIIOBUX OYAMHKIB, JIIKapeHb, IKUI, JUTAYMX CalKiB, Mara3uHiB Ta IHIIUX OyiBeIb
HEBIMCEKOBOTO TpH3HAYCHHS. TakoK TMCHXONOTIYHHH THUCK BHKOPHCTOBYBaBCS LIS
CTBOPEHHSI T'YMaHITapHOI KaTacTpo(du 1 MaHIKK y HACETCHNUX MyHKTax YKpaiHU 3a TOTOMOTOI0
OJIOKyBaHHS NPOi3Ay TYMaHITApPHUX KOHBOIB.
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[TomupeHHss 9yTOK — Iie JiSUTBHICTh MIOJ0 MOMIMPEHHS pi3Hoi iHpopMarlii (epeBaxHO
HENpaBJUBOi) cepell IIHPOKUX BEPCTB HACETECHHS 37eOUIBIIOro Heo(iliiHUMU KaHalaMH 3
METOI0 JIe30praHi3alii CycIiIbCTBa Ta JepikaBu abo TXHIX YCTaHOB 4M oprasizatii [5, c. 52].

3a oHWM i3 BH3HAYCHb, YYTKHA — I MUPKYJIIOI0Ya opMa KOMYHIKaIlii, 3a JOMOMOTO0
SKOi JIOJM, sIKi TepeOyBaloTh y HEOJHO3HAYHIN cHTyaii, 00 €IHYIOThCS, YTBOPIOIOUYH
3pO3yMily iM IHTepHpeTalito Ii€i CUTyalii, CIiNbHO BUKOPUCTOBYKOUU IPU LIbOMY BIIACHI
IHTEIEeKTyaIbHI MOXIIUBOCTI.

UyTkn MOXkHa Kiacu]ikyBaTH 3a TpbOMa IapaMeTpaMH: EKCIPECHBHUMHM (EMOLiiHi
CTaHH, BUPAXKEHI B 3MICTI YyTKH, 1 BIAMOBIAHI THIYM EMOIMIMHUX peakilii), iHPpopMaiiHuMI
(CTymiHb TOCTOBIPHOCTI CHO’KETY UYTKH) Ta 3a CTYIICHEM BIUIMBY Ha MCUXIKY JIIOJICH.

3a eKCIPECUBHOIO XapaKTEPUCTHKOI BU3HAYAIOTh YyTKH-0a)KaHHS, Yy TKH-3JIIKYBaHHS 1
P03’ €THYBAJIbHI arpeCUBHI UyTKH.

1. Uytku-6axanns. [Hpopmallis MOIIMPIOEThCS 3 METOK BHKIWKATH pPO3YapyBaHHS 3
MIPUBOY HE3MIMCHEHNX OYIKYBaHb 1 JIeMOpai3alliro 00’ €KTa BILUTUBY.

2. Uytku-3amsakyBaHHsa. [lig 9ac X mommpeHHS B OCOOM IHIIIOETBCS CTaH TPHBOTH,
HeneBHOCTI. lle MOXyTep OyTM UyTKH IIpO CMEpTENbHY CyIep30poro, SKOI BOJIOJIIE
NPOTHBHUK (CTOPOHA, IO TMOIIMPIOE YyTKH), NPO HECTady MPOJOBONBCTBA, 3apaKEHHS
MICIIEBOCTI, ITUTHOI BOIY TOIIO.

3. Po3’ennyBanbHi arpecuBHi uyTku. [lommproBana iHpopMalis Mae Ha MeTi BHECTH
po3Jiajl y CyCHiJIbCTBO, IOPYIIMTH COLIJIbHI 3B’ A3KH.

3a iHpOpMaIIHHO XapaKTEPUCTHKOO YyTKH IMOAUISIOTHECS Ha aOCOIOTHO HEIOCTOBIPHI,
HEJOCTOBIPHI, HEJIOCTOBIPHI 3 €JIEMEHTaMH MPaBIOMOAIOHOCTI Ta MPaBIOMOAiOHI.

VY comMepekax MOIMIMPIOIOTHCS BENHKI 00cATM HemocToBipHOI (¢eiikoBoi) iHdopmarii:
HeTepeBipeHi «(POTohakTH», «BiICO OUYEBHILIB», «KOMEHTapi YYacHUKIB» TOILO. 3arajoM
gyepe3 COIMEPEKi TOMIMPIOIOTHCA Ti caMi MiU ¥ CTepeOoTHIH, SIKi CTBOPIOE pOCifichKa
Mpomnaranaa; TaKoXX KYJIBTHBYETHCS EMOIIWHUN CTaH TPUBOTH, TOCTIHHOI TOTOBHOCTI [0
3aXMCHOI arpecii.

Haituacrimme mnommpioloTeess pd UyTKM 3 JEMOHi3alii YKpaiHCBKHX BiHCBKOBHUX,
pyHHYBaHHS iHQPACTPYKTYpH HACENEHHWX ITyHKTIiB, 3HYIIAHHA HaJ MHPHUM HacEelCHHSIM
YKpaiHCHKHMH BiHChbKaMH. SICKpaBUMM TNPHKJIAJaMHU MOIIWPEHHS YyTOK Yy BilHI p¢ mpotn
YkpaiHu €: po3MOBCIOMKEHHS iH(opMalii npo 3axomieHHs Biiicbkamu p¢ Kuesa; Buctyn
oco0u, sika IPUKUAIACS MPE3UACHTOM YKpaiHu.

i 9yTKH pO3MOBCIOKYBAIICS Yepe3 Mepexy «lHTepHeT», a piame B odimidanx 3MI pod.

UyTKM CaMOTOIIMPIOBAHI. IXHA TpHpojga TIPYHTYETbCS Ha iH(pOpMAIii, SKy BaXKKO
BTpuMatu. JIOCTaTHRO CTBOPUTH BiANOBIMHY YYTKY Ta 3aIyCTUTH ii B 00ir y moTpiOHOMY
Mmicmi B ciaymHHM wac. «Jlromcekuit moroioc» 3poOuth pemty. [lo3UTHBHUM YMHHHK
Bukopuctanss 1iei popmu CIO momsrae me # y ToMy, IO NPaKTHYHO HeMae eEeKTUBHUX
3aco0iB mpoTuzii uyrkaMm. Ha odimifiHoMy piBHI 3yMUHHUTH iX HEMOXIIMBO: II€ BHKIIUKAE
MPOTWICKHNHN e(eKT: UMM YMCICHHIII HaMaraHHs X COpOCTYBaTH, TUM OiJbIa YIEBHEHICTD
y ixHIH AOCTOBIpHOCTI. €IWHUI MOXIMBHHA CIOCIO IMOJOJAHHS UYYTOK — LIUIKOBUTE iX
irHopyBanHs. Uepe3 NMEeBHUI yac HaNpY)KEHHS CIaJae, 3aliBa aKTUBHICTh B OOTOBOPEHHI yKe
HEaKTyaJIbHUX HOBHH 3racae, iHTepec /10 TOPYIIEHOT B yTKax MPOOIeMH 3HHUKAE.
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CIO cTaHOBISATh KOMIUIEKC 3aXOJiB iH()OPMAIIHO-TICHXOJOTIYHOTO XapakTepy, Mo
3IIMCHIOIOTBCS 32 €IMHUM IUIAHOM 13 METOIO IOPYIIEHHS CUCTEMH JIep)KaBHOTO Ta BIHCHKO-
BOIO YNpaBIiHHSA, BIUIMBY HA MOPAIBHO-TICHXOJIOTIYHUI CTaH BiHCHKOBO-IIOJITHYHOTO
KEepiBHUIITBA, HACEICHHS W 0COOOBOTO CKIIAAY BIMCHK BHU3HAYEHOTO 00’€KTa, 3amoOiraHHs
iH(OpMaIifHOMY Ta IICUXOJIOTIYHOMY BILTUBY Ha BJIACHI CHJIHM 1 3aCO0H.

CIO Tta AIB Hanexars m0 crenupiuHux (GopM 1 METOIiB BIUIMBY, e(eKTHBHE
BUKODHUCTaHHS SKHUX MOTpeOye BIAMOBIAHOI MIATOTOBKM Ta BHCOKOI MaMCTEPHOCTI,
I'PYHTOBHHX HayKOBHUX PO3p0OOOK 1 MOCTIHHOTO MPAKTHYHOTO BJOCKOHAJIEHHS.

s opranizanii Ta BeaenHs CIO it AIB BUKopHCTOBYIOThCS TpaauiiiiHi kanamu 1[1cB —
Tene-, pajionponarania, nomrpadigai 3acodr, ycHe MOBJICHHS, HAOYHA aritaris, podoTa 3
MICIIEBUM HACEJICHHSAM; HOBI CIMOCOOM — CYIYTHHKOBi, ONTHKOBOJIOKOHHI CHCTEMH,
TEJIEKOMYHIKaIliliHi 3aco0M, IHTEpHET; HeTpaaulliiHi (GOopMH BIUIUBY — HEHpOIIHIBICTHKA,
MaparCuXoJIOTis, ICKXOTPOHHI ¥ IICHXOTPOTIHI 3aco0H, iHPpa3ByK, 25-i Kaap, TOOTO Taki, 110
BIUIMBAIOTH HA ITIICBIAOMICTb.

CydacHa po3BHHEHA JiepxaBa cripoMoxkHa 3a normomoroto CIO ta AIB orpumartu neBHy
nepeBary HaJ MPOTUBHUKOM IIIe 10 3acTOCyBaHHs 0o0ifoBuX 3ac00iB. CIO SKiCHO 3MIHIOIOTh
xapakTep 0OHOBHX I, PO MO CBiAYATh OCTAHHI JIOKAIbHI KOH(MIIIKTH: MepeMarae Toi, XTo
3100yB iH(pOpMaIIiiHY ITepeBary.

3nifichennst CIO ¥ 3aXuCT BiA HHMX € HEBiJ €MHOIO IEPEIyMOBOIO 3a0e3ledYeHHs
HalliOHAJILHOT OE3IeKH JepKaBH, BOHH MPOBOIATHCS SK 33 MHPHOTO 4acy, Tak i y BOEHHHH
nepiog. OcHoBHi acnektn CIO — TICHMXONOTIYHMH, KyJBTypHHH, I1HTEICKTYaIbHUH,
TEXHOJIOTIYHHI Ta eKOHOMITHHH.

Huni indopmariiiHo-nicuxosioriyaa BiffHa BexeTbhCs POCIHCHKHMHU 3acobaMH MacoBOi
iHpopmarii npotu Ykpainu. L{s npoGiiema 0coO6IMBO rOCTPO BiAUyBa€eThesl Ha (hOHI TOTO, 10
Ha TepuTOpii YKpaiHM BeAyThcs crpapkHi OoioBi nii. BiifHa pociiicekoi ¢enepamii 3
VYkpaiHOol0 B CYKYmHOCTI 3 IH(pOPMAIIfHO-TICIXOJOTIYHOI0 BIiHHOIO CIIPSIMOBAaHA Ha
MiIKOPEHHsI HAIIoi ACpP)KaBU. A TOMY 3aXHCT CYCHUIBHOI TyMKH JKMTEINIB YKpaiHU MOBUHEH
CTaTH NPIOPUTETHUM 3aBIAHHIM B iHpoOpMaIliiiHiit 60poThO0i 3 pOCIIICEKUM arpecopoMm.

IlepcnekTHBH MOJAJBIIHAX JOCTIIKEeHb. Y TIEPCIEKTHBAX MMOJANBIINX IOCIIHKEHb
TUTAHYETHCS PO3TIITHYTH Ta CHCTEMATH3YyBaTH 1HINI TPOSBU iHQoOpmamidHoi arpecii pd 3
BUKOPHUCTAaHHAM J€31H(OPMyBaHHS, NMPONAaraHay, MCHUXOJOTIYHOTO THCKY, IUBEpcHdikamii
IPOMAJICBKOI JYMKH, HOMIMPEHHS TyTOK IPOTH COIO3HUKIB YKpaiHH.

BucnoBkn. B iHdopmamifiHiii BifiHI pocificbkkoi ¢enepamii nmpotn YkpaiHH aKTHBHO
BUKOPHUCTOBYIOTECS yci meroau CIO. IIpoBenenHs pd mpormaranau, ICHXOJIOTIYHOTO THCKY,
nuBepcudikariii rpoMaachKol TyMKH, HOMIMPEHHS YyTOK Ha TEpUTOpPii YKpaiHW BHSIBHIIOCS
Maioe)eKTUBHHUM, 1110 IIEBHUM CIIOCOOOM BIUTHHYJIO Ha TIOPa3Ky Ha BiiCbKOBOMY (DPOHTI.

¥Yei metomu CIO moTpiOHO IPYHTOBHO BMBYATH IS IUIAHYBAHHS 3aXOIB 3 BHUSBIICHHS,
TONEpe/DKeHHs] Ta IPUIMHEHHS HEraTHMBHOTO iH(OpMAIiifHOro BIUIMBY IPOTH HAIIOi
JIepKaBH, a TaKOX IIATOTOBKH 1 TPOBENEHHSA 3aXOAiB 3 TPOBEACHHS iH(pOPMAIiITHOTO
MpOTHOOPCTBA HA MIKOJY iHTEepecaM pa.
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N. Novytska, V. Petrik, V. Kudiko. Propaganda, Diversification of Public Opinion,
Psychological Pressure and Spread of Rumors as Methods of Conducting Special
Information Operations of the Russia Against Ukraine

The article reveals the peculiarities of the use of propaganda, diversification of
public opinion, psychological pressure, and the spread of rumors by the Russian
Federation to the detriment of the interests of Ukraine for conducting special information
operations. It is noted that special information operations are carried out according to
approximately the same algorithm: information stage; "unwinding” the information
drive; implementation of measures to achieve the goals of the operation; the exit from the
operation or the fixation phase. Special information operations are a set of measures of
an informational and psychological nature, carried out according to a single plan with
the aim of disrupting the system of state and military administration, influencing the
moral and psychological state of the military and political leadership, the population and
personnel of the troops of a specified object, preventing informational and psychological
impact on own forces and means.

Concepts closely related by special information operations are defined. An analysis of
the main methods of special information operations was carried out: disinformation,
propaganda, diversification of public opinion, psychological pressure, spreading rumors.
Definitions and forms of four methods of special information operations are disclosed.
Positive and negative propaganda is characterized and their purpose is defined.

Examples of the use of propaganda, diversification of public opinion, psychological
pressure, and the spread of rumors by the Russian Federation against Ukraine are
given.
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2POMAOCHKOI OYMKU, NCUXONO02IUHUL MUCK A NOWUPEHHA YYMOK K MEmOOU 6e0eHHs
cneyianvhux ingopmayitinux onepayiii pp npomu Yepainu



ISSN 2617-4154 IpniHCHKHMIl IOPHIAMYHMIA YAaCONMUC: HAYKOBHII sxKypHai. 2022, Bun. 2 (9) 113

In the information war of the Russian Federation against Ukraine, all methods of special
information operations are actively used. The Russian Federation's propaganda,
psychological pressure, diversification of public opinion, spreading of rumors on the territory
of Ukraine turned out to be ineffective, which in a certain way affected defeats on the military
front.

Keywords: legal provision of information security, information, information aggression,
special information operation (SIO), propaganda, diversification of public opinion,
psychological pressure, spread of rumors, Ukraine, information war.
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INFORMATIONAL AND ECONOMIC
SECURITY AS A GUARANTEE TO SECURITY
AGAINST RAIDING

The article examines the information and economic security of the enterprise and its
importance in the process of security against raiding. The internal and external factors that
affect the functioning of the business have been analyzed and the importance of information
security in the process of forming an appropriate economic business environment has been
proven. A number of signs of business attractiveness for raiders are given. The absence of a
single definition of raiding in the national legislation was pointed out and foreign legislation
in this area was analyzed. Proposals have been formulated to protect the economy from
socially dangerous acts in the form of raiding.

Keywords: raiding, economic security, information security, business, protection risk.

Economic security of business is a state of the most effective use of resources and
business opportunities to ensure stable functioning and dynamic development. This is the
state of the business entity, in which due to countering the negative impact of internal and
external threats and dangers, its stable and maximally efficient functioning as of today and a
high potential for development in the future are ensured [1, p. 3].

The economic security of the enterprise forms the ability of the enterprise to develop,
increase its competitiveness and the competitiveness of its products, maintain its positions in
competitive markets, characterizes the strength and economic potential of enterprises to
counteract the negative influence of the external and internal environment.

Numerous external and internal factors affect the functioning and development of a
business. Numerous threats to economic security can lead to negative consequences in the
form of a violation of solvency and financial stability, a decrease in profitability and other
deterioration of business activity. In this connection, the relevance and necessity of ensuring
the economic security of enterprises is increasing.

One of the real threats to the economic security of business in Ukraine today is raiding.

Raiding is a successful and profitable business that specializes in illegally taking control
of businesses and their assets for selfish purposes.

© Yatsyk T. P., 2022
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Any business can become the object of raider threats, regardless of its assets, results of
economic activity, industry and regional affiliation. Stakeholders, individuals and legal
entities, competitive organizations, credit organizations, insurance companies, state and local
authorities, mass media can be the subjects of raiding.

Economically attractive businesses with high profitability and a vulnerable ownership or
management structure are most often raided [2].

The faster and more powerfully the economy develops, the faster the rate of raider attacks
grows. About four hundred raider attacks are recorded in Ukraine every year. And if you
analyze the statistics, you can immediately notice that such attacks most often occur in areas
with a fairly high level of economic development, that is, where there are economically
attractive enterprises.

Medium and large businesses with highly liquid assets in the fields of construction, real
estate management, agribusiness, as well as retail, where more than 50% of the authorized
capital or shares of a legal entity are concentrated in the hands of one owner, remain
vulnerable to raiders in Ukraine [2].

A number of signs can be identified that signal the attractiveness of the enterprise for
raiders. Among them, the main one is the collection of economic, legal and social information
about the company. Raiders are interested in:

— documents (founding, privatization, internal (regulations, regulations), about the
company's assets, its debt obligations, etc.);

— information (about the market position of the enterprise; its social policy; about the
closeness of the management to the administrative resource; about lawsuits and decisions
regarding the employees of the enterprise, dismissed earlier, in particular);

— rumors (about conflicts in the enterprise, especially between owners, management and
subordinates; about the private life of top managers and other key persons on whom the
effective operation of the enterprise depends).

Raiders not only analytically process the received information, but they themselves can
actively model and implement situations that will harm the economic, financial, personnel and
interface policies of the business entity [3].

Paradoxically, this socially dangerous act appeared quite a long time ago, but until now
no effective mechanisms have been found to counteract it. The state tries to fight this
phenomenon by strengthening administrative and criminal liability, but in practice this does
not stop illegal actions and does not prevent them.

Unfortunately, until now in Ukraine, the issue of defining the concept of «raiding» in
criminal legislation has not been settled. Therefore, raiding as a separate component of a
criminal offense is still not recorded in the official statistics of law enforcement agencies
and courts. Instead, there is an exhaustive list of articles of the Criminal Code of Ukraine,
according to which scenarios attacks on property and corporate rights by criminals take
place [2].

In 2021, the Draft Law «On Amendments to Certain Legislative Acts on Strengthening
Liability for Certain Criminal and Administrative Offenses in the Field of Economic
Activities, Official Activities, Activities of Persons Providing Public Services and Criminal
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Offenses Against the Authority of State Authorities» was registered, which proposes to settle
the issue of proportionality and individual nature of punishments imposed for the commission
of criminal offenses in the field of economic activity, which includes raiding, but
unfortunately, today is already 2022, but this draft law is only accepted as a basis.

If you analyze the legislation of economically developed countries that protect the right to
property, you can see that in most of these countries, the existence of such a socially
dangerous act as raiding is made impossible at the legal level, and in those countries where it
is encountered, a whole complex has been developed there normative legal acts that regulate
this issue.

In the European Union and the United States of America, the concept of only «white»
raiding exists today. It means a completely legal takeover by one company of another or the
purchase of a block of shares of one shareholder by another. And even though all this happens
absolutely legally, society openly condemns «white» raiding, because it is believed that in
such a situation there is an injured party and it must be protected.

A raider in the West is a company that absorbs other companies, buying the shares of the
victim company in order to obtain its controlling stake; and raiding — both the usual and
absolutely legal acquisition of an organization without the consent of the actual owner and
management, as well as forceful seizure for the purpose of changing the owner [4, p. 209].

The legislation of Western countries successfully stops the capture of foreign businesses.
The legal field functions in such a way that it is easy to prosecute the guilty and prove their
involvement. Our state should strive to create similar transparent laws.

Foreign researchers of corporate control markets of the leading countries of the world (K.
Milhauf, V. Schwert, A. Shleifer, R. Vishny, S. Claisens, J. Fan) offer quite powerful methods
and risk protection systems against unfriendly takeovers. However, it should be noted that
Western preventive measures are aimed at joint-stock companies, operate in a balanced
legislative field and are designed for the legal redistribution of property rights. Therefore, the
introduction of foreign methods and systems of risk protection of business entities against
raider attacks requires adaptation to the specific transformational (war and post-war) economy
of Ukraine [3].

The analysis of the statistics of the Office of the Prosecutor General for 2017-2022 shows
that the number of raids in Ukraine increased rapidly, and the corresponding reaction from the
state authorities was very low. Over the past 5 years, 1,690 raids have taken place in Ukraine.
According to the data contained in the Unified State Register of Court Decisions in 2017,
there were only 2 court verdicts regarding raider seizures; in 2018 — 3 sentences; in 2019,
there are only 2 sentences (one of which has not entered into force) [5]. In 2021 and the
beginning of 2022, 322 new raider attacks were recorded, while in 2020 there were 849 of
them. Of all the reported cases in 2021-2022, only 101 proceedings were brought to court.
Such data testify to the complete ineffectiveness of the work of law enforcement agencies in
the context of the investigation of criminal offenses in this area.

In our opinion, the economic downturn in connection with the spread of the coronavirus
disease (COVID-19) and the waging of a full-scale war in Ukraine somewhat slowed down
the rapid growth of raiding captures during 2020-2022, but this is a short-term period and

Yatsyk T. Informational and economic security as a Guarantee to security against raiding



ISSN 2617-4154 IpniHCHKHMIl IOPHIAMYHMIA YAaCONMUC: HAYKOBHII sxKypHai. 2022, Bun. 2 (9) 117

soon a new round of development of this socially dangerous act and also with the use of new
ways of committing them with the use of cyber means [6, p. 122; 7, p. 236; 8].

Any crisis causes the onset of negative phenomena associated with the violation of rights
and interests protected by law. The consequences of the pandemic will be felt for a long time
both in the social sphere and in business, so it is time to pay attention to the issue of business
protection in the conditions of the transition from the quarantine to the post-quarantine period.

The weakening of commercial protection has become a natural consequence of the
decline in the development of the global business system, because currently most of the forces
are directed at the general ability to function, and not at countering illegal encroachments by
offenders. At the same time, countering raiding cannot be premature, because the construction
of defenses must be done even before the attack. In the fight for ownership, the winner is the
most prepared player [9].

Summarizing the above, it is necessary to emphasize that raiding in Ukraine occurs due to
the failure to eliminate the causes and problematic issues in the current legislation, which
provide a basis for the emergence and existence of raiding as a phenomenon. The unstable
political situation and corruption in state institutions create prerequisites for high profitability
of'illegal seizure of other people’s property and criminal raiding activities.

Just as there is no single concept of «raiding» in the legislation and a specific article that
would regulate this social phenomenon, the criminal-legal qualification is simply a complex
of several components of criminal offenses, which complicates the work of law enforcement
agencies. We believe that in order to solve the problem of inefficiently bringing raiders to
justice for a set of criminal offenses, it is necessary to create a special method of investigating
such offenses and ensure the training of highly qualified personnel who would skillfully use
this method. In our opinion, it would be expedient to strengthen information security both at
enterprises, institutions, organizations, regardless of the form of ownership, and in the country
as a whole. In order to create an effective information security system of the enterprise, it is
necessary to: identify and control probable channels of information leakage at the enterprise;
constantly control the access of employees to corporate information resources, establish the
level of access to only that information that is necessary for work by job instructions; it is
necessary to keep an archive of transactions with documents, to archive postal
correspondence; monitor the outgoing flow of electronic messages that may threaten the
leakage of confidential information; perform monitoring at the level of file operations;
monitor the use of mobile information storage devices, information transmission devices and
communication ports; choose the right personnel, using material and moral incentives;
establishment of a favorable social and psychological climate within the enterprise, creation
of opportunities for professional growth of personnel, promotion of reduction of personnel
turnover, formation of a positive atmosphere within the company.
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3HaueHHs y npoyeci yoesneuents 6i0 petioepcmea. Ilpoananizo8ano eHYmpiuHi ma 306HIUHI
Gaxkmopu, axki enauearomv Ha QYHKYIOHY8AHHA Oi3Hecy, mMa 008e0eHO BANCIUBICID
iHgopmayitinoi Oesnexku 6 npoyeci opmMyS8aAHHA HANEICHO20 EKOHOMINHO20 Cepedosuiya
bisnecy. Hasedeno psio o3mnax npueabiueocmi OizHecy 0 peiidepis. 38epneno yeazy Ha
BIOCYMHICIb  €OUHO20 GU3HAYEHHS pelidepcmed Yy HAYIOHANbHOMY 3AKOHOO0A8CMEI ma
npoananizoearo 3apyoidxcHe 3axkonooascmeo 8 yitl cgepi. Cihopmosarno nponosuyii wooo
ybesneuenHs eKOHOMIKU 8i0 CYCNilbHO-Hebe3neyHux OisiHb y eueiAadi pelidepcmaa.

Kniouosi cnosa: peiidepcmeso, exonomiuna bOesneka, ingopmayiiina 6esnexa, OisHec,
PUBUK 3aXUCTY.

Cmamms naditiwna 0o peoxonecii 9 nrucmonada 2022 poky

Yatsyk T. Informational and economic security as a Guarantee to security against raiding
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JAOMANIHE HACUJIBCTBO CTOCOBHO
’KIHOK I MIPUHLMII HEAUCKPUMIHALII:
AHAJII3 TIPAKTUKU €EBPONEMCBKOI'O CYY
3 IPAB JIIOAUHU

Y emammi npoananizosano pereeanmuy npaxmuxy €eponeiicbkoco cyoy 3 npag ioOUHU y
CNpasax npo OOMAUWIHE HACUTLCIMBO CIOCOBHO JCIHOK HA npeoMem NOWKY pilienv, V SKuxX
ecmanosneno nopyuienna cmammi 14 Komwgenyii npo 3saxucm npae JoO0uHu i
OCHOBONONOJNCHUX €60000. Hadano xapaxmepucmuxy OCHOBHUM MEHOEHYiAM V po32asidi
€sponeticokum cyoom 3 npas moounu yici kamezopii cnpas. Oxapakmepuzoeano uUnaoxiu,
Konu Oif ma 3a2anbHa NONIMUKA OEepicasHuX OpeaHie y yux cnpasax GU3HABANUCH
OUCKPUMIHAYTUHUMU CIMOCOBHO HCIHOK.

Kpuminanizayis Ooomawnvoco uacunbcmea 6 Ykpaini 30iticHiosanace Ha @HoHi K
3a2an1bHO020 PO3YMIHHA NPO AKMYAIbHICMb MAKOI KPUMIHANI3AYIL Y 8IMYUSHAHUX HAYKOBUX
KONAX, Mak i cmpimMKo20 pPO36UMKY AHMUOUCKPUMIHAYILHUX MINCHAPOOHUX OOKYMeHmis, d
MAKoONC 8PAXOBYIOUU 3HAUHY KiNbKicmb 6i0N0GIOHUX piueHb €8ponelicbko2o cy0y 3 npas
moounu. Came ocmantiti mpoxu Oinbute 0ecimKka poKie momy nouas 00CIONCY8amu )y C80ix
pliutennsx obcmasuhu Cnpas npo OOMAUHE HACUTLCIBO CIOCOBHO HCIHOK HA 8I0N0GIOHICMb
npunyunam pieHocmi i HeOucKpuminayii, ki, enacte, emineni y cmammi 14 Koneenyii npo
3axucm npag MoOUHU i OCHOBONONONCHUX c80000. AK nokazano y cmammi, y yii npakmuyi
€sponeticokuti cyo 3 npag MOOUHU HALOTOULYE HA HEOONYWEeHH] OUCKPUMIHAYTT 000 JHCIHOK,
KOMU 0epicasa 3acmoco8ye NPABOGL MEXAHIZMU  3AXUCMY  JCIHOK  6I0  OOMAUHbLO20
HacuIbCcmea.

Bpaxogytouu suwesuxiaoene, agmop posKpugac ocoOIUBOCMI 3ACMOCYBAHHSA NPUHYUNY
pisHocmi i HeOuckpuminayii €gponelicokum cyoom 3 npas ToOUHU Y KOHMEKCMI OOMAUHbO20
HACUIbCMBA CMOCOBHO JCIHOK. Pazom 3 mum Hasooums npurinao po3yminHs yb020 NPUHYUNY,
sokpema Koncmumyyitinum Cydom Yrpainu. Kpim moeo, asmopom onucano 3a2aioHi ymogu

© Binvko 1. I1., 2022
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BUBHAHHST OOMAWHBO2O HACUNLCMBA CHIOCOBHO JICIHOK, 30Kpema (opmoio OucKpuminayii
wo0o ocinoxk €sponeticokum cyooMm 3 npas awouHu. Aemop Oilluios BUCHOBKY, WO
E€sponeticokuil cy0 3 nPas MOOUHU, SKWO MAI0 Micye NOpPYWeHHs, Hanpukiad, 2-i yu 3-i
cmammi Koneenyii npo 3axucm npae moOUuHU i OCHOBONONOICHUX 80000, He 8 YCiX BUNAOKAX
susHasas nopyuientst Jlocosipnoro [epocasoro maxooic i cmammi 14 Konsenyii.

Ananizyrouu npasosgy nosuyito €eponeiicbkoeo cy0y 3 npag moOuUHU Y PileHHi no cnpasi
«Bonodina npomu Pociiy, aeémop exazas, wo came 8 ybomy piuenni Cyo, okpim Oiu
NPABOOXOPOHHUX OP2AHI8 W000 3aA6HUYI, 6KA3A68 HA HeOONKU 3aKoHooascmea y cghepi
npomuoii 0oMawHbOMy Hacurbemey 0owicl i3 JJocosipuux [epocas Kowneenyii npo saxucm
npae aOUHU i OCHOBOROLOICHUX ¢80000. Ha niocmasi nasedenoco asmop podums 6UCHOBOK,
Wo noeHe i2HOPYSAHHA NPOOAEMU OOMAUWHLO20 HACUTLCIBA CMOCOBHO JICIHOK Op2aHamu
671a0U, AKe MOJHCe NPOAGTAMIUCS, 30KpeMa, Y 8i0CYMHOCI 3aKOHO00a8Ccmea ujo0o 60pomovou 3
Yum UOOM HACUTLCMEA, OYOe CBOEPIOHOI0 3anopyKor0 0/l 8CMAHOSIeHHs €8ponelicbKum
cyoom 3 npas oouru nopyuwienus cmammi 14 Konsenyii.

Knrouoei cnosa: oomawme Hacunbcmeo, OUCKPUMIHAYIA, OUCKPUMIHAYISA CMOCOBHO
JHICIHOK, HACUNLCMBO CHIOCOBHO JICIHOK, NpUHYUN Heouckpuminayii, €eponeiicokuti cyo 3 npag
JHOOUHU, CYO08A NPAKMUKA.

MeTo10 10OCHiIAKEHHs] € TIPOJOBXKEHHS aHami3y peneBaHTHOI mpaktuku €CILI y chepi
JIOMalTHhOTO HACWIILCTBA CTOCOBHO KIHOK, a TaKO)X BHUBYEHHS OCOOMMBOCTEH (HaKTHUHHUX
oOcTaBuH cripaB y 1il cdepi, 3a skux €CIJI 3HaxomuB nopymrenHs crarti 14 Konsenrii.

IHocTanoBka npodsaemu. SIKIIO y3arajJbHIOBaTH PEJIEBAHTHY MPAKTUKY €BpONEUCHKOTO
cyny 3 mpaB Jroaunu (mami — €CIUI), 3a3BU4ail 1oMalrHe HACUIBLCTBO MOXKE MPOSBISATHCS
3aJIeKHO Bil KOHKPETHUX 0OCTaBHH SIK mopyuieHHs [loroBipHoro JlepkaBoro KonBeHuii mpo
3aXUCT TPaB JIFOJWHU 1 OCHOBOMOJOXHUX cBoOOA Bix 04.11.1950 (mami — KoHBeHiris), sika
patudikoBana Ykpainoro 17.07.1997, takux crareéi KonseHuii six 2-1 (mpaBo Ha XHTTA), 3-i
(3abopona katyBaHHS), 6-1 (mpaBo Ha cmpaBeuIMBUN cyn), 8- (IpaBo Ha MoBary o
IIPUBATHOTO 1 ciMeWHOoro XuTTd) Ta 14-1 (3a60poHa quCKpuMiHALii). Y 1[bOMY AOCIHiIKEHHI
Hamroi yBaru 3acinyroByroTh ominkd €CIIJI y crnpaBax, B SKHX BCTAaHOBJCHO IMOPYIICHHS
crarti 14 KonseHiii, OCKIILKH caM€ 3 IIE€I0 CTATTEIO IMOB’SI3aHUH TaKWH MOMKJIUBHH acleKT
JIOMAalTHHOTO HACKUJIHCTBA CTOCOBHO JKIHOK, SIK TUCKPUMIHAIIIS IOJI0 KiHOK.

Crarts 14 Konsenuii Bumarae Bif Jloroipaux [lepxa KonseHitii, 3 oaHOro 60Ky, B34TTS Ha
ceOe MO3UTHBHUX 3000B’s13aHb JIJIs 3a0e3NeUYeHHsI TpaBa Ha PIBHUH 3aXMCT, 30KpeMa KIiHOK BiJI
3aKOHY, a 3 IHIIIOTO — YTPUMATHCS Bifl JiH, SKi BBAKATUMYThCS JJUCKPUMIHAIIHHIMH.

IIpakTuka 3acrocyBaHHs IpHHIKIY Heauckpuminaii €CILI Bimirpae BaxIuBy pob s
(hopMyBaHHS 1i€BOI epKaBHOI MOJITUKU Yy cepi IPOTUAIl TOMAITHEOMY HACHUIBCTBY IIOJ0
JKIHOK, OJTHUM 13 aCIIeKTiB K01 €, 30KpeMa, KpUMIiHATI3allis JOMAIITHbOTO HACHIIbCTBA.

AHaJi3 ocTaHHiX gocaimkeHb i myoaikanii. lociimkenns npaktuku €CILI y cnpaBax
PO IOMAIIIHE HACKIIBCTBO OYJIO BUCBITJIEHO y MyOMiKalisfX TaKUX YUCHHX, siK B. I. AHTHIIOB,
O.II. l'opriusiok, B. IlnotnikoBa, T. ®yneit Ta iHmi. AHami3y NpPHHIUIAM piBHOCTI i
HEIUCKpUMIHAIl Oymo MPHCBAYEHO TMpali HaykoBUiB, cepen skux O. [lankeswd,
C. II. ITorpe6nsik, I. M. TeepmoBerkuii, I'. Xpucrosa, C. B. llleBuyk Toro.

Binvro 1. I1. Jlomawne Hacunbcmeo cmocosHOo JiCIHOK § NPUHYUN HEOUCKPUMIHAYTT:
ananiz npaxmuxu €eponeticbko2o cyoy 3 npas ioOuHu
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Bukian ocHoBHoro marepianay. [IpuHIIMIM piBHOCTI 1 HETUCKPHUMIHAIIT MICTATBCA Y
crarti 24 Koncrurynii Ykpainu i, sk Baano oxapakrepusyBaB C. B. llleBuyk, «npHHIUI
[piBHOCTI — 1. B.] €, Tak 6 MOBHUTH, BTUICHHSAM 3arajibHOI KOHIIETLIi CIIPaBeIMBOCTI, sKa
MIEBHUM YHMHOM 3aJIS)KHTh BiJl ICHYIOYOi y CYCHUIBCTBI CUCTEMH MOPAIBbHUX IIIHHOCTEH a0o,
IHIIMMH CIIOBaMH, IpUpoaHOro TipaBay [1, ¢. 663]. Koncturyniiiauii Cyn YkpaiHu BUXOIWB
13 aHAJOTIYHUX 3acaj], HArONOIIYIOUM Yy CBOEMY XPECTOMAaTiHHOMY pIIIEHHI IO CIIpaBi MpO
MpU3HAYCHHS OLTBII M’SIKOTO MOKapaHHs, IO «BEPXOBEHCTBO IpaBa BUMArae Bill JepaBu
HOro BTUJICHHS y MPABOTBOPYY Ta IPABO3aCTOCOBHY IISUTBHICTB, 30KpeMa y 3aKOHH, sSKi 3a
CBOIM 3MICTOM MarTh OyTH NPOHWUKHYTI MEPEayCiM iesMH COLIATBHOI CIPaBeITHBOCTI,
cB00OIH, PIBHOCTI TOIIO [2]».

Pazom 3 tum, Ha gymKy C. I1. IlorpeOHsika, MpUHIMIT HEAUCKPUMIHALT BUCTYTIAE sIK 3aci0
3a0e3nedyeHHsT PIBHOCTI 1 caMe IIOCHIOBHA peali3allisi NPHUHLUIY HEIUCKpUMIHAIl B
IOPUINYHHX MPAKTHKAX Ta IHCTUTYIIAX € OCHOBHUM (DAaKTOPOM, IO CBITYMTH PO HASBHICTH
y TIPaBOBid CHCTEMi CIPaBEUIMBOTO OallaHCy MK BHMOTaMH (opManbHOi 1 (hakTHUIHOT
piBHOCTI MOXJIUBOCTEH [3].

BigmoBigno o mpeueaentHoi mnpaktuku €CILUI nuckpuMiHallis O3Ha4yae BigMiHHE
MTOBOJKEHHS 0€3 00’ €KTUBHOTO 1 pO3YMHOI'0 OOTPYHTYBAaHHS 3 0co0aMH, sKi mepeOyBaroTh y
BITHOCHO CXOXHX cuTyamisx. OmgHak ctartsd 14 KoHBeHIii He 3a00poHsE neprkaBi-uwieHy
MOBOIUTHCS 3 TpylaMu 0Ci0 Mo-pi3HOMY Ui TOTO, 00 BUIPABUTH «(PAKTUUHY HEPIBHICTH»
MDK HUMH; AIHCHO, y JESIKMX BMIIQJKaX BIJCYTHICTh CHpOO BHIPABUTH HEPIBHICTH 3a
JIOTIOMOT'OI0  BIZIMIHHOTO TIOBOJDKEHHS CaMO CO00K0 MOXKe IPU3BOAHMTH IO TOPYIICHHS
crarti 14 [4]. [Ipu 11bOMy pI3HHIA Y TTOBOPKEHHI € TUCKPUMIHAIIIHOIO, SKIO BOHA «HE Ma€
00’€KTUBHOTO Ta PO3YMHOTO BHUIIPABAAHHS», TOOTO SIKIIO HE MEPECIiAye IETITUMHY METY»
ab0 HEMae «PO3YMHOTO CIIBBiJHOIIEHHS MPOMOPHIHHOCTI MK BUKOPUCTaHUMHM 3aco0amu Ta
METOI, sKy TparHyTh peamsyBatu». Ilpote J[loropipui JlepkaBu 3a KoHBeHITi€wO
KOPHCTYIOTBCS TIEBHOKO CBOOOJIOI0 PO3CYAY B OINHIN TOTO, YA BHUIIPABIOBYIOThH BiMIHHOCTI
MDK HOAIOHMMH CUTYAIisIMU pi3HE CTaBJICHHS 1 sIKOIO Mipoto [5].

ITopiBHAHO He Tak 6arato crpas MPO HACKILCTBO MO0 JKiHOK OYJIO YCHIIITHO PO3TIISIHYTO
Ha TpeaMeT nopyineHHs ctarti 14 KoHBeHIIil 1 pajaiie y BUMagKkax KpaHbo1 0e3MisIIbHOCTI 3
0oky opraniB Buamu €CIUJI OyB roToBuil MpHHAHATH BHMIp JOMAIIHEOTO HACHIIBCTBA SIK
HACHJILCTBO 32 O3HAKOIO CTaTi Ta HACHIAKH I[LOTO MiJXOAY 3 TOYKH 30py JUCKPHMIHAI 3a
03HaKOIO cTaTi [6].

Bapro 3ayBaxuTH, MmO Yy PI3HUX MDKHAPOAHO-TIPABOBHX JOKYMEHTaX ICHYIOTh
pPO3ODKHOCTI y TOMY, YH BB@XaTH HACWJIBCTBO CTOCOBHO JKIHOK BJIacHE (HOPMOIO
JUCKpHUMIiHAaIi1 1010 xiHok. [lo mpukinany, 3a KonseHiiero Panu €Bpornu npo 3anobiranHs
HACHJIBCTBY CTOCOBHO JKIHOK 1 JOMAITHOMY HACHJIBCTBY Ta OOpOTHOY i3 IMMH SBUIIAMH Bif
11.05.2011 (CtaMOyIbCHKOIO KOHBEHIII€I0) HACHIILCTBO CTOCOBHO JKIHOK caMe 1o coOi
PO3YMi€ThCS SIK MOPYIICHHS IIPaB JIIOJWHU M (QopMa AMCKpHMIHALII CTOCOBHO XIHOK [7].
Komiter OOH 3 mpaB moauau y cBoiii pesotonii 2003/45 moTpuMaBcs CXO0XOi MO3MIII,
BKa3aBIlIM, 110 «BCI PI3HOBUIM HACHILCTBA IMOJO JKIHOK y CiM’1 BIUCYIOTHCS B KOHTEKCT
quckpuMinaiii de jure 1 de facto mogo0 KIHOK, a TaKOX CTAaHOBHUINA MEHIIOBAPTOCTI,
BIJIBEZICHOTO JUIS HUX Y CYCHUILCTBI, 1 [0 HOrO MOTTHOIOIOTE MEPEINKOAN, 3 SKUMH JOCHTD

Binvro 1. I1. JJomawne Hacunbcmeo cmocosHo JICIHOK | NPUHYUN HeOUCKPUMIHAYIL:
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YacTO CTHUKAIOTHCS JKIHKH, SIKI HAMararOThCs OTPUMATH BIIIIKOAYBaHHS Bil aepkaBm» [8].
IIpoTe NOHATTS «IUCKpUMIHALII IIOA0 KiHOK» BiAnoBigHO A0 crarti 1 Konsenuii OOH mpo
JiKBimanito ycix gpopm auckpuminanii (zami — Konsenuis CEDAW) He 0X0IIIr0O€ HACHIBCTBO
CTOCOBHO JKIHOK 1 JMINE «03Havyae OyIb-SKe pPO3pi3HEHHs, BHHATOK a00 OOMEXCHHS 3a
03HAKOKO CTaTi, CIIPSIMOBaHI Ha oclabJeHHS YU 3BElICHHS HaHIBEIlb BU3HAHHS, KOPUCTYBaHHS
abo 3AICHEHHS S>KIHKaMM, HE3aleXHO B IXHBOIO CIMEHHOrO CTaHy, Ha OCHOBI
PIBHOIPABHOCTI YOJOBIKIB 1 JKIHOK, NpaB JIIOAMHU Ta OCHOBHHUX CBOOOJA Yy MOMITUYHIl,
EKOHOMIYHI}, coLlianbHIN, KyIbTypHil, rpoMazacekiii abo Oynp-skii iHmIN ramysi» [9].
Hespaxaroun Ha Te, mo y Kousennii CEDAW mnpsMo He BKa3aHO, IO HACHILCTBO IOJO
JKIHOK € TUCKpuMiHaIli€ero moao Hux, €CITJI 1oTpuMyeThCs BCe K MPOTHIICKHOT AyMKHU. Tak,
Oepydr [0 yBard yMOBH CIEIiaJbHUX IIPaBOBUX IHCTPYMEHTIB — Hacammepen KoHBeHIi0
CEDAW, Ta po6otry Komitetry OOH 3 nuTasp JikBiganii AUCKpUMiHaLii 1100 *KIHOK (Haii —
Komiter CEDAW) — €CI1JI BU3HaB, 110 HACWIILCTBO HAJl KIHKAMH, BKIFOYAIOUN JOMAIITHE
HACHIIbCTBO, € (OpMOI0 TUCKpUMIHAI] 11010 kiHOK [10]. €CILJI mocunaeTscs Ha 3aranbHi
pexomenpamnii Komitetry CEDAW Ne 19 (1992), B sIkux BU3HAYEHO, 0 TeHAECPHE HACHUIIBCTBO
€ (GOpMOI0 TUCKpPUMIHAIII], KA Cepilo3HO MEPEIIKOKAE MOXKIMBOCTI KIHOK KOPUCTYBATUCS
IpaBaMH i CBOOOJaMK Ha OCHOBI piBHOCTI 3 wosioBikamu [10]. PazoM 3 THM Harojonryemo, mo
€CILJI ve BcraHOBIIOE TIopyIieHHs ctaTTi 14 KoHBeHmii (3a00poHa TUCKpUMIHALIT) B yCiX
CBOIX CIIpaBax MpO JOMAIIHE HACUIBCTBO CTOCOBHO KIHOK, TOOTO SIKIIO Y TaKUX BHUIMAIKaxX
MaJIo Miclie OPYIICHHs, HallpHUKIaj, ctaTei 2 yu 3 KonBeHii.

Ilepexomstun 10 gocmikeHHss okpemux pimens €CILJI, cimin BkaszaTH, M0 NpaKTHKa
BOTO CYAy y CIOpaBaX Mpo JOMAIIHE HACHIBECTBO JOCHTH PI3HHUTBCS Bill CYKYITHOCTI
oOctaBuH, mo MoTuByBamu CyJ NpUIHATH BiANOBiAHE pIMICHHS PO BCTAHOBJICHHS
nopymeHHs ctarti 14 KouBenuii. B ogHMX BuUIaakax AUCKPUMIHALINHOIO BU3HAETHCS
cutyanis de facto, B iHmmMX — sk cutyaris de facto, Tak i 3arampHa moinituka JloroBipHoi
Hepxaeu KonBeHmii, 30kpemMa 1i 3aKOHOJABCTBO CTOCOBHO MPOTHAIl JIOMAIIHLOMY
HAaCHUJIbCTBY.

Posnodnemo Hale g0oCHipKeHHS 3 MPaBOBOI MO3UIIi1, sSika BukiaaeHa y pimenai €CIU y
cupaBi «Omy3 npotu Typewunrm» (Opuz v. Turkey, 2009). 3a dakTiuuarMu oOcTaBUHAMUA
Ii€T CIIpaBH 3asBHUIIA Ta ii MaTH MPOTATOM 0araThOX POKIB 3a3HABAIM HAMaIiB i MOTrpo3 3
0OKy 4OJIOBiKa 3asBHUII, B Pe3yJbTaTi YOro OOW/BI )KIHKH OTPUMAalIM HECYMICHI 3 JKUTTIM
TpaBMH. 3a JIMIIE OJHUM BHHSITKOM IIPOTH YOJOBiKa HE OyJIO pO3MOYaTO PO3CIiAyBaHHS Ha
Til TigCTaBi, O OOW/IBI KIHKH BiJKJIMKAIN CBOi CKApTH, HE3BAXKAIOYH Ha TXHI TOSCHEHHS, 1110
YOJIOBIK 3MYINYBaB iX Il¢ POOHMTH, MOTPOXKYIOUHM BOWTH. 3roJIOM BiH 3aBJaB CBOIH ApPYKUHI
CiM HOXXOBHX NIOpaHCHb 1 OTpuMaB mTpad y po3mipi mpubmmsHo 385 eBpo, skuit
BUILIAYYEThCSI YacTHHAMH. JIB1 KIHKM TIOJaBaJld YHCICHHI CKaprH, CTBEPXKYIOUH, IO
TXHBOMY JKUTTIO 3arpoxkye HebOesneka. YomoBika omuTyBallu Ta Biamyckann. Haperri, komu
IIBl XKIHKH HaMmarajmcs IepeixaTH, YOJOBIK 3aCTPENIMB CBOIO TEIly, CTBEPKYIOUH, IO Ha
KOHy Oyma iforo yects. Moro sacyamiu 3a BOMBCTBO O JOBIYHOTO YB’SI3HEHHS, ajie
3BUIBHWJIM IO PO3MIIAAY AmeNsiii, mciast 9oro Horo IpyKuHa 3asBUJIA, IO BiH NMPOJOBKYBAB
iif morpoxxyBatu [11].

Binvro 1. I1. Jlomawne Hacunbcmeo cmocosHOo JiCIHOK § NPUHYUN HEOUCKPUMIHAYTT:
ananiz npaxmuxu €eponeticbko2o cyoy 3 npas ioOuHu
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Sk Bkazap €CIUI y mynkti 200 mboro pilieHHs, «3 OINIAAY Ha 3pOOJICHWH BHIIE
BHCHOBOK, IO IHKH € TOJOBHHMH XCPTBAMHU MOIIMPEHOI (aJe HE YMHUCHOI) MACHBHOCTI
Typeubkux cyaiB, Cya BBaxae, 10 HAaCUJIbCTBO, 3alOfisiHE 3asBHULI Ta ii MaTepi, Mae
BBKATHCS TEHJCPHO OOYMOBJICHMMH 1 TOMy € (DOpPMOIO JHMCKpUMIHAIII IIOMO JKiHOK.
HesBaxaroun Ha pedopmu, npoBeneHi Ypsmom [typenbkum — I. B.] BIpogoBxk oCTaHHIX
POKiB, 0alyXicTh, SIKy 3arajJloM JE€MOHCTPYIOTb OpPraHM IPaBOCYAMs, 1 O€3KapHICTh, SIKOO
KOPUCTYIOTBCSl HAMAJHUKH, 1 SKa TPOUTIOCTPOBAHA IIMM BHIAJKOM, BiI0OpaxaroTh
BIJICYTHICTh pilIydocTi 3 OOKy BIaAM BXKHUTH BIANOBIAHMX 3aXOIiB A BUKOPIHEHHA
JIOMAaITHHOTO HACWIILCTRA. ..» [8]. 3 ormsimy Ha 11e €CI1JI 3poOUB BHCHOBOK, IO Y il CIIpaBi
Mae Miciie mopyireHHs cratTi 14 KonBeHIii B CyKyImHOCTI 31 cTaTTsaMu 2 i 3.

VY BumeBukiaaneHomy pimenHi €CILI sk apryMeHTH A1 NiATPUMaHHs CBO€T MO3UIIIT Tpo
Te, 10 HACWJIbCTBO HIOJO KIHOK y CiM’1 MOXXe BBa)XaTUCh AUCKPUMIHALIEIO IIOAO JKiHOK,
nporuTyBaB cymkenHs Komitety OOH 3 mpaB JiroiuHy, BUKIaaeH y pe3omrorii 2003/45 i ski
MOJIAaHO HaMH BHIEe. Ha mincTaBi BUINEBKA3aHOTO PO3YMIHHS JHCKpUMIHAIII MO0 JKIHOK
€CIII 3pobuB ¢dyHIamMeHTaIbHUNA BUCHOBOK, L0 «...HEAOTPHMAaHH:, HaBiTh HEYMHUCHE,
JIEPKaBOIO CBOTO 3000B’sI3aHHS 3aXMCTUTH JKIHOK BiJl JIOMAlIHHOTO HACHIILCTBA CTAHOBUTH
MOPYIICHHS iXHBOTO TpaBa Ha PIBHUIA 3aXKCT 3 OOKY 3aKOHY» [8].

Sk G6aummo, y crmpaBi «Omy3 nporu Typeuunnn» €CILJI akneHTye yBary pajiie Ha
3aCTOCYBaHHI OpraHaMM BIIaJW BINOBIIHUX HOPM IpaBa y cdepi NpoTHAii JOMAIIHBOMY
HACHWJIBCTBY OO KIHOK, HiXK Ha MOTPeOi BCTAHOBICHHS UM HEBCTAHOBJICHHS JOBEPIICHUX
MPaBOBHX MEXaHI3MIB MPOTHIII IbOMY BHIy HacwWibcTBa y TypeuumHi. [lomiOHa mpaBoBa
no3utist Oyna 3actocoBana €CILI y crpasi «Xamime Kinig mpotu Typewanam» (Halime Kilig
v. Turkey, 2016). V wiit cnpaBi noHBKa 3asBHUIlI-MaTepi Oyna BOWTA YOIOBIKOM 3asBHHII,
HE3BAXAIOUM Ha PsAA cKapr 3 OOKy 3asBHMII J0 MPAaBOOXOPOHHHUX OPTaHiB, MOB’SA3aHUX 3
HACHJIHCTBOM IIOAO IOHBKH 3 OOKy wonoBika. Cymy JHIIe 3aUIIAIOCS KOHCTATYBATH, IO
«peTyJSIPHO 3aKPUBAIOYM OYi HAa HEOTHOPA30Bi aKTH HACHIILCTBA Ta IIOTPO3H BOMBCTBOM
1010 AOHBbKM 3asBHMKA, HAllIOHAJIbHI OPraHU BJIaJM CTBOPWIM aTMocdepy, SKa CIpusia
TaKoMy HacuIbCTBY» [12].

Takox 3a momiOHux obctaBuH E€CIIJI 3Haxomue mopymeHHS crtaTtti 14 KoHBeHIi,
30KpeMa y cripaBax «Epemis Ta iamri npotu Pecmybmiku Monnosa» (Eremia and Others v. the
Republic of Moldova, 2013), «Myapiu npotu Pecy6iiku Monmosa» (Mudric v. the Republic
of Moldova, 2013), «Xanime Kimiu mpotu Typeuunnn» (Halime Kilic v. Turkey, 2016),
«Mynreany npotu Pecniyoniku Mongoa» (Munteanu v. the Republic of Moldova, 2020) Ta
immux. Tak, y crpasi «EpeMis Ta iami npotu Pecry6miku Monmosa» €CILI, moTuBytoun
NPUAHATTS PILICHHS PO BCTAHOBJIEHHS mopymieHHs ctatTi 14 KonBentii, Bka3aB, mo «ii
opraHiB Biaau Oynud HE MPOCTOI0 HECIPOMOXKHICTIO UM 3BOJKAHHAM y OOpoThOi 3
HACHJIBCTBOM TIPOTH... 3asSBHHI, a 3BOIWINCS JO HEOTHOPA30BOIO IOTYPAHHS TaKOMY
HACHJIbCTBY Ta BiZ0OpaXkalll TUCKPUMIHAIIIHHE CTaBJICHHS JI0... 3asIBHHUIII K 10 XIHKW» [13].
Cyn Takox TOCIaBcs Ha 3BIiT 3a pe3yinbratamu Bizuty 10 Mommosu 3 04.07 no 11.07.2008
CrenianpHoro gomoimaya OOH 3 mnuTaHh HACHIBCTBA MIONO JKIHOK, HOTO TPUYHMH 1
HACIIJIKIB, B IKOMY OYJIO 3a3HA4€HO, IO «...lTaTpiapXajbHe Ta TUCKPUMIHAIIITHE CTaBICHHS
30UTBIIyE BpAa3IMBICTh KIHOK IO HACHIBCTBA Ta JYKOPCTOKOTO IIOBOKCHHSA. Y IIHOMY
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KOHTEKCTI OCOOJIMBO TIOIIMPEHE JOMAIIHE HACHILCTBO, SKE 3HAYHOIO MIPOI0 TMOTYPAETHCS
CYCIIUILCTBOM 1 HE OTPUMY€E HAJIEKHOINO BU3HAHHS cepe]] MOCAOBLIB, CYCIUIBCTBA Ta CaMHX
JKIHOK, 1110 PU3BOJUTH JI0 HEAOCTATHHO 3aXMCHUX MEXaHI3MIB ISl JKePTB HaCHIbCTBA. ..» [13].

3 ycixX chpaB Ipo JOMAIllHE HACHIBCTBO CTOCOBHO JKIHOK, B SKHX OYJIO BCTaHOBJICHO
nopymenHs ctarti 14 Konsenmii, kefic «Bomonina mpotu Pocii» (Volodina v. Russia, 2019)
BUALISETRCS cepel] IHIMMX TuM, o y HboMy E€CIIJI, xpiMm Aiif mpaBOOXOPOHHUX OpraHiB
IIO0 3asBHUII, BKa3aB Ha HEAOJIKU 3aKkoHonaBcTBa Pocii, To0To JlorosipHoi [lep:xaBu
KonBeHnii Ha wYac po3risigy copaB, y cdepi HpoTHAil JOMAalIHBOMY HAaCHIIBCTBY.
BumienaBenena cmpaBa CTOCyBamacsi CKaprd 3asBHUIN Ha Te, IO pOCIChKa Biaja He
3aXUCTWIIAa i Bl HEOJHOPA30BOTO JIOMAITHHOI'O HACWIBCTBA, BKIIOYAOUM HAalaJH,
BUKpAJICHHS, MEepPeCIiyBaHHs Ta MOTPO3U. 3asBHMIL TaKOXX CTBEpXKyBaja, IO HHUHINIHIA
npaBoBui pexuM y Pocii € HeagekBaTHUM 111 GOpOTHOM 3 TakMM HACHIBCTBOM 1
JUCKpUMIHAIIHHIM 110,10 kiHOoK [11]. €CILI, Hamaroum OIiHKy 0OCTaBHHAM BHUIIICHABEICHOT
cnpaBu, BkazaB, mo s €CIIJI mpocyBaHHS TeHIEPHOI PIBHOCTI CHOTOIHI € OCHOBHOIO
METOI0 JepxkaB-wieHiB Pagu €Bponu i 10 BiAMIHHICTH y CTaBJICHHI, sIKa CIPSIMOBaHA Ha
3a0e3MeUeHHs] pealbHOl TeHAEepPHOi PIBHOCTI, MoOke OyTH BHIPABIAHOK Ta HaBiTh
HeoOXimHO BimmoBimHO 1o ctarTi 14 Konpenmii. ®akTHyHa reHaepHa PiBHICTh MOXKE OyTH
IOCSTHYTA JIUIIE 32 YMOBH TCHIEPHO-UYTINBOTO TIyMadeHHS Ta 3aCTOCYBAHHS IIOJIOKCHD
KongeHnilii, sike BpaxoBye (pakTHUHY HEPIBHICTh MK *IHKAMHU Ta YOJIOBIKaMHM, a TAKOXK T€, K
BOHM BIUIMBAIOTh Ha XUTTA XiHOK. CtarTs 14 He 3a00poHsE JepxkaBi-wieHy MO-Pi3HOMY
CTaBUTHCS JIO TPYIT 3 METOI BHIIPABIICHHS «(paKTUIHOT HEPIBHOCTI» MIXK HHMH; CIpaBIi, 3a
MIEBHUX 00CTaBHUH HECIIPOMOXHICTh BUITPABUTH HEPIBHICTh MUIIXOM Pi3HOT'O CTABJICHHS MOXE
cama 1o co0i MpU3BECTH A0 MOpyIIeHHs 1iei ctarti [10].

Sk O6yno BcranoBneno €CIUJI y miif cmpaBi, KpiM JUCKPHUMIHAIIMHOTO CTaBJICHHS 0
JKEpTBH JOMAIIHBOTO HACHIIBCTBA, pOCIHCHKAa BiIaga HE CIPOMOIIIAcsl BCTaHOBUTH
KpUMIHAIIbHY BIAMOBIJAIBHICTh 3a JIOMAIlHE HACHJILCTBO SK TaKe, HE 3a3HAYaroud IIpo
NPUUHATTS 1HOIOTO, TMOB’S3aHOTO 3 MPOTHUIIEID TOMAITHHOMY HACHILCTBY 3aKOHO/ABCTBY.
€CILI Bu3HaB mopymeHHs cratTi 14 KonBeHuii, MOTHBYIOYM 1€ THM, IO «...TpHUBaKOYa
HECTIPOMOXKHICTh MPUHHITH 3aKOHOAABCTBO MIOJAO0 OOpOTHOM 3 JOMAIIHIM HACHIBCTBOM 1
BIJICYTHICTB Oy/b-sIKOT (hOpMH 0OMEKYBATBHUX YU 3aXUCHHUX MPHITUCIB YiTKO TEMOHCTPYIOTb,
mo naii oprauiB Buamu [Pocii — 1. B.] y miif cmpaBi He Oynu NPOCTOI0 HE3JATHICTIO YU
3aTPUMKOI0 Y 0OpOTHO1 3 HACUIILCTBOM IOJIO 3asiBHMIII, & BUILTUBAIN 3 IXHBOTO HEOaKaHHS
BH3HABATH CEPHO3HICTH 1 MaciiTabu MpoOJieMH JOMAIIHLOTO HacwibcTBa B Pocii Ta ioro
JUCKPUMIHAIINHUI BIUIMB Ha KiHOK». ToJepyloud BIPOJOBXK 0araThboX POKIiB atMocdepy,
sKa CIpHsUIa AOMAIIHbOMY HAaCHJIBCTBY, POCiiiCbKa Biaja HE 3MOIJla CTBOPUTH YMOBH JUIS
(akTHUHOI TeHxepHOi pIBHOCTI, fAka O IO3BOMWIA JKIHKAM >XHUTH, HE TOOOIOI0YNCH
JKOPCTOKOTO TOBO/DKEHHSI YW HamNajiB Ha iX (i3MYHy HETOTOPKAHHICTH, 1 KOPHUCTYBATHCS
piBHEM 3axucToM 3aKkoHy [10].

VYci mi BUIEHABENCHI apryMEHTH OYynH TaKoX IOKIAICHI Y MOTHUBYBAJIbHY YaCTHHY
pimennst €CITI y crpasi «TynikoBa ta inmi mpotu Pocii» (Tunikova and Others v. Russia,
2022).
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BucnoBku. [IpoBenennii ananiz npaktuku €CIJI y cripaBax npo JOMaIiHe HACHIBCTBO
CTOCOBHO >KIHOK y KOHTEKCTi 3a00poHM AuCKpuMiHawii 3a crarrero 14 Konenuii (3a60poHa
JUCKpHUMiHAaIi1) JO3BOJISE JIMTH BUCHOBKIB:

1. [lpuHIMTIY PIBHOCTI 1 HEMUCKPHUMIHALT € PyHIaMEHTATLHUMH JUTS CUCTEMH TIpaBa, sKa
BH3HAE TIPaBa JIIOJMHA HAWBUIIIOK IIIHHICTIO Y IEMOKPATHYHOMY CYCITUIBLCTBI. Pazom 3 TUM y
CHUTYyallii, KOJIM JKIHKH € TOJIOBHHMU XEPTBaMU JOMAIHBOTO HACHIIBCTBA, TPABO XKIHOK Ha
piBHUI 3aXUCT BiJ 3aKOHY 3000B’S3y€ HAlllOHAJIbHI OpPraHU BIAJAM 3aXMCTUTH KIHOK Bif
I[LOTO BHU]Ty HACHIILCTBA.

2.V cipaBax o0 JOMAITHEOTO HACHIBCTBA CTOCOBHO XKIHOK, B SIKUX OYIJIO BCTAHOBIICHO
nopymenHs Oynb-skoi i3 cratedt Konsewmii, €CIIJI He 000B’s3k0BO BOadae TakKoX i
nopymeHas cratti 14 Konsenmii. Xoua 3a #oro ycranenoro mpaktukoro €CIUI 3apxan
PO3IIIAAa€ HACHIBLCTBO CTOCOBHO JKIHOK per se K (hopMy AUCKPUMIHALIT OO JKIHOK.

3. 3a3Buyaii y BHIeHaBeneHIH kareropii cnpaB €CIIJI HagaeThes orinka cutyamii de
facto abo Takox 1 3aranpHid nomituii JlorosipHoi JlepxaBu KonBeHmii y chepi mporumii
JIOMAIIHFOMY HAaCHJIBCTBY CTOCOBHO JKIHOK 1 HEOMYIICHHS OB’ A3aHOI 3 IIMM JUCKPUMIHAIIi
OO0 KiHOK. PerymsapHa Oe3[isUIbHICTD MNPAaBOOXOPOHHMX OpraHiB, iX YHCICHHI
HEBMOTHBOBaHI BiJIMOBH BIJKPHTH PO3CIIAYBaHHS 3a (paKTaMH OMANIHHOTO HACHIILCTBA
CTOCOBHO JKIHOK, TIaHyBaHHsS aTMoc(epu Oe3KapHOCTI y CYCHUIBCTBI JJIS HaNaIHUKIB €
noctatHiMu g €CIDI BBakaTH, 0 Mae MICIe JUCKPUMIHAIS 3a O3HaKoI cTaTi. IIpu
[IbOMY IIOBHE IrHOpYBaHHS HPOOJIEMH JOMAIIHbOTO HACHIILCTBA CTOCOBHO JKIHOK OpraHaMu
BIIAJIH, SIKE MOKE TIPOSBJIATUCS Y BIJICYTHOCTI 3aKOHOJIABCTBA MO0 OOPOTHOM 3 ITUM BHIOM
HACWJIBCTBA, OyIe CBOEPiIHOIO 3anmopykoro s BcraHoBieHHs €CIUI nmopymenns crarti 14
Konsenii.
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I. Bilko. Domestic Violence against Women and the Principle of Non-Discrimination:
Analysis of the Practice of the European Court of Human Rights

The article analyzes the relevant practice of the European Court of Human Rights in
cases on domestic violence against women for the purpose of finding judgments in which a
violation of Article 14 of the Convention for the Protection of Human Rights and
Fundamental Freedoms is established. The main trends in the consideration of this category
of cases by the European Court of Human Rights are described. Cases were characterized
when the actions and general policies of state bodies in these cases were recognized as
discriminatory against women.

The criminalization of domestic violence in Ukraine was carried out against the
background of both the general understanding of the relevance of such criminalization in
domestic scientific circles, and the rapid development of anti-discrimination international
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documents, as well as taking into account the growing number of relevant judgments of the
European Court of Human Rights. It was the latter a little more than ten years ago that began
to examine in its judgments the circumstances of cases on domestic violence against women in
accordance with the principles of equality and non-discrimination, which are embodied in
Article 14 of the Convention for the Protection of Human Rights and Fundamental Freedoms.
As shown in the article, the European Court of Human Rights emphasizes in this practice
unacceptable discrimination against women when the state applies legal mechanisms to
protect women from domestic violence.

Considering the above, the author reveals the features of the application of the principle
of equality and non-discrimination by the European Court of Human Rights in the context of
domestic violence against women. Along with this, he gives an example of the understanding
of this principle in particular by the Constitutional Court of Ukraine. In addition, the author
describes the general conditions for recognition of domestic violence against women as a
form of discrimination against women by the European Court of Human Rights. The author
comes to the conclusion that the European Court of Human Rights, if there was a violation,
for instance, of the 2nd or 3rd article of the Convention on the Protection of Human Rights
and Fundamental Freedoms, did not in all cases recognize also a violation of the Article 14 of
the Convention by the Contracting State.

Analyzing the legal position of the European Court of Human Rights in the judgment in
the case Volodina v. Russia, the author indicated that it was in this decision that the Court, in
addition to the actions of law enforcement agencies against the applicant, pointed out the
shortcomings of the legislation in the field of combating domestic violence of one of the
Contracting States of the Convention on the Protection of Human Rights and Fundamental
Freedoms. Based on the above, the author concludes that the complete ignoring of the
problem of domestic violence against women by the authorities, which can be manifested, in
particular, in the absence of legislation to combat this type of violence, will be a kind of
guarantee for the establishment by the European Court of Human Rights of a violation of
Article 14 of the Convention.

Keywords: domestic violence, discrimination, discrimination against women, violence
against women, principle of non-discrimination, European Court of Human Rights, judicial
practice.
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Ilpobaema aoanmayii  8iMUU3HAHO2O KPUMIHAIBHO20 3AKOHO0A8Ccmea Ykpainu 00
3axKoHooascmea Kpain €sponu y cepi 3anodicanta KpUMIHATLHUM NPABONOPYULEHHAM, WO
nocA2aromy Ha KpeOumui 6I0HOCUHU, HA HAYKOBOMY Di6HI 00CMEMEHHO He BUCBIMII08ANUCh. Y
cmammi npoeedeHo ananiz cmameil KPUMIHATbHUX (KAPHUX) KOOeKCié OesKux Kpaiw
Esponeticokoeo Corwsy ([anis, Himewuuna, Aecmpis, Hoavwa, Icnanis, Illeetiyapis), a
maxoxc iHwux oepocas 3 KK Yxpainu, 6i0nogiono saxux nepedbayena 8ionosioanvHicms 3d
310YUHU, 8UUHEHT Y DIHAHCOB0-KpeOumHill cghepi.

Oyinka ma ananiz cy4acHoi kpeoumuo-@inarncoeoi cgepu Yxpainu ceiouums npo me,
wo ocHosHumu Heodonikamu Oitovoi KDC e: sidcymuicmv npo3opoi, 300poeoi, ma
Yusinizoeanoi KoHKypeuyii; mouononia Hayiomanenozo 6amxy Ykpainu, 3 00HO20 60KY,
VNOPAOKOBYE OAHKIBCHLKY OIANbHICMb, A 3 ITHUWIO020 — CMPUMYE PO3BUMOK, 3A OYIHKAMU
Miscnapoonoeo eamomnozo ¢ondy, KOC Vrpainu € documv ciabkoro, HeKOHKYpeHmO-
CHPOMOICHOIO, KPUMIHANIZ308AHOI0, ICHYE 3HAYHA yenmpanizayis ynpaeninui KOC; cumyayis,
wo cxnanaca y KOC Vrpainu, nompebyc po3pobxu cucmemu 3anobicanus 3104uUHAM i
3axucmy 8i0 3N0YUHHUX NOCA2AHDb, ) MOMY YUCTT KPUMIHANbHO-NPABOBUMU 3ACODAMU.

3pobneno sucnosku npo HeobOXiOHicmb YOOCKOHAneHHs okpemux Hopm Ocobaugoi
yacmunu KK VYkpainu, y skux nepedbauena 6iOnogioanvHicme 3a  KPUMIHATbHI
npasonopyuleHtss npomu KpeoumHo-ginancosux GioHocuH. Aoddce 6 ymosax po3pocmanHs
MIHbOBOI eKOHOMIKU, NOWUPEHHS OP2AHI308AHOI 3NOYUHHOCTI, HAOYMMS MAKUMU 3T0YUHAMU
MIICHAPOOHO20 Xapakmepy 6I0N0GIOHA CUCMeMaMU3ayis KPUMIHATIbLHO20 3AKOHO0ABCMEA
mae eenuxe suauenus. Oueguono, eapmo Oinbuie 6pPAX08YEAMU MINCHAPOOHUU 00C8IO,

© Binvko O. I1., 2022
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30TUCHUMU PO HAYKOBUX PO3POOOK w000 KPUMIHARI3AYIl ma OeKpUMIiHanizayii oKpemux
371082HCUBAHD, WO NOCAATOMb HA CUCTEMY KPEOUMHUX BIOHOCUH.

Knrwouoei cnosa: KpuminanoHi  npagonopyuieHHs, Kpeoumuo-ginancosa  cgepa,
OAHKIBCLKA OIANbHICb, 3M0YUHHI NOCASAHHS, KPUMIHATbHO-NPABOBA OXOPOHA OAHKIBCHKOL
OisLIbHOCMI.

MeTo0 AOCTiIKeHHS € TeopeTU4He OOIPYHTYBAaHHS MAOCHIIKCHHS KpUMiHAIbHO-
IPaBOBOI OXOPOHM OAHKIBCHKOI iSUIBHOCTI. 3HauHWH IHTEpeC CTAHOBUTH 3BEPHEHHS [0
3apyOi>KHOTO JTOCBiy TIPAaBOBOTO PETYJIIOBAaHHS 3a3HaueHOi cepH, MO JO3BOIUTH OLIBII
MOBHO TIpOaHali3yBaTH ICHYIOUYI MPOOJIEMH Ta 3alpONOHYBATH HANpPSIMH BUKOPUCTAHHS
KOPHCHOTO 3apy0i’HOT0 JOCBiy IPaBOTBOPECHHS.

IlocTanoBka mpoGJjeMu. Y cydyacHMX yMOBax MpoOiiema 3a0e3ledeHHsl cTabuTbHOCTI
KpeauTHO-(IHAHCOBOT cdepH, 30KkpeMa OaHKIBCHKOTO CEKTOpY, SIK IMIIIPYHTS ITOAAIBIIOTO
3MiMCHEHHsS] eKOHOMIUHOi pedopmu, HaOyBae Bce Ounpmioro 3HaueHHS. Ha »xanp, aHami3
HHUHIIIHBOTO CTaHy OaHKIBCHKOI CHCTEMH JIEMOHCTPYE 3aTOCTPEHHS! KPUMIHOTEHHOI CUTYaIlil
y it cdepi. PosmmpenHs cnekTpy OaHKIBCBKMX MOCIYT, PO3BUTOK raimysi iH(opmariiHux
TEXHOJIOTIH TPOBOKYIOTh TIOSABY HOBHX (OpM 1 CIOCOOIB YYHMHEHHS KPHMIiHAJIbHHX
MIPaBOTIOPYIICHb.

IIpu npoMy y HaykoBiM JiTepaTypi 3ycTpiuaeThCsl AyMKa, IO 3JIOYHHHI MOpPYIIEHHS Y
KPEAUTHO-0aHKIBCHKIl chepi He MatOTh HATEKHOIO BiOOpaskeHHs y cnigdiit mpaktumi. [Tpuunxu
TaKol cHTyarii: 1) HEJIOOIIHIOBaHHS IPABOOXOPOHHUMM OpraHaMH CYCIUILHOT HEOE3NeYHOCTI
3JIOYMHHUX TIOCSTaHb, a/PKE IIi KPUMIHAIBHI MPABOIOPYIICHHS HE JIMIIE 3aBIAIOTh 30HMTKIB
OaHkaM 1 iX BKJIAJHHMKAM, a I HETaTUBHO BIUIMBAIOTh Ha CTaOUIBHICTH (DYHKLIOHYBAaHHS BCi€i
(biHaHCOBOI cUCTeMH; 2) BUCOKHH CTYIIIHb JATEHTHOCTI, OCKUIBKM HE BCi KEPIBHUKH (PiHAHCOBHX
YCTAaHOB CBOEYACHO 3BEPTAIOTHCSA JI0 TMPABOOXOPOHHHWX OPraHiB i3 BiIMOBITHAMH 3asBaMU,
OOOIOIOYHCH 32 JJIOBY PEITyTallifo CBO€i oprauizarii [ 1, c. 200-201].

BusiBiieHHst Ta cBO€4acHe PO3KPHUTTS IIi€l KaTeropii KpUMiHAJbHUX MPAaBONOPYIICHb €
ONHI€I 3 TrapaHTii 3abe3nedyeHHs CTaOLTBHOCTI OaHKIBChKOi cucteMu. [Ipore uuHHI
KpUMIHAJILHO-TIPAaBOBI HOPMH HE TIOBHICTIO BPaXOBYIOTh CYYaCHHH CTaH 1 OCOOJIMBOCTI
BiJTHOCHH KPEIUTHO-0aHKIBChKOT C)epy Ta HE MOXKYTh FapaHTYBaTH 1X e)eKTHBHHIA 3aXHCT.

AHani3z ocraHHiX pocailkens 1 myOuikauniid. IlurtaHHAM KpUMiHATBHO-IIPABOBOT
OXOpOHH OaHKIBCHKOI AiSIIBHOCTI, 30KpEMa 1 y TOPIBHSIBHO-IIPABOBOMY ACIEKTI, MPHIUIIN
yBary y cBOIX Ipalsgx MHpoBimHi HaykoBil, cepex skux: I1. I1. Aumpymko, I1. C. bepsin,
B. K. TI'pumyk, H. O. I'yropoBa, O. O. Hynopos, B.M. Kupuuxko, A. M. Kiouxko,
M. L. Menbauk, T. O. Myapsk, B. O. Haspoupkuii, O. L. [lepenenuus, A. B. CaBuenko,
B. B. Cramuc, €. JI. CtpenbuoB, O. B. TuxonoBa, B.B. Tomuiii, M. 1. XaBpoHMOK,
C. C. Yepusscokwit, B. 1. akyn, H. B. lllapropoaceka Ta iHmi.

Buxkiaax ocHoBHoro matepiamay. Kpuminaneauii konexe Ykpainu (mami — KK Yipainn)
He BHU3HAE OaHKIBCHKY [iSUIBHICTh OKPEMUM 00’€KTOM IIpaBoBOi oOXxopoHH. Hapasi
KpUMiHaJIbHA BiANOBIJANBHICT 332 KpPUMIHANBHI IPAaBOIOPYLICHHS y 3a3HadcHid cdepi
BCTAHOBJICHAa PI3HUMH cTaTrTIMH Oaratbox po3ainiB OcobmmBoi vactuan KK VYkpainw,
Hacammepen y po3nun «KpuMiHambHI MPaBONOpYIICHHS y cdepi TOCHOAAPCHKOT HisTTBHOCTI.
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Jlo HUX MOXXHA BIJHECTH TakKi TOCATAHHS: HE3aKOHHI Mii 3 JOKYMEHTAaMH Ha IIepeKas,
IUIATDKHUMU ~ KapTKaMd Ta IHIIMMH 3aco0aMH  JIOCTYIy /0 OaHKIBCBKMX pPaxyHKIB,
€JIEKTPOHHUMH TpoIlIuMa, oOJiagHaHHAM i iX BurotoBieHHs (cT. 200 KK); neramizamis
(BiAMHBaHHS) JOXOJiB, OTPUMAHHUX 3JIOYMHHUM HUIIXoM (cT. 209); nmoBeneHHs OaHKY IO
HerutatocripoMoxkHocTi (cT. 218-1); danpcudikaris ¢(iHaHCOBUX JOKYMEHTIB 1 3BITHOCTI
(iHaHCOBOI Opraizaliii, NPUXOBYBAaHHS HEIUIATOCIIPOMOYKHOCTI (hiHAaHCOBOI YCTAaHOBH a0o
MiICTaB JUIs BiAKIMKAHHS (AHYJIIOBaHHS) JileH3ii ¢inaHcoBoi ycranoBu (ct. 220-2);
1axpanucTBo 3 GiHAHCOBUMH pecypcaMu (cT. 222); TOPYIICHHS MOPSAAKY BeJeHHs 0a3u JaHUX
po BKJIAMHUKIB abo mopsaky ¢opmyBaHHsS 3BiTHOCTI (cT. 220-1); posroyomeHHs
KoMmepliiHoi abo OaHKiBChbKOT TaemHuIli (cT. 232). KpiM 3a3HavueHUX TOCATaHb, [0
0aHKIBCBKUX KpPUMIHANIbHUX IPABONOPYIIEHh MOXHA BiHeCTH: MIaxpaiictBo (cT. 190);
IIPUBJIACHEHHS, PO3TpaTy MaifHa abo 3aBONOMIHHS HUM ILUIIXOM 3JOBXHMBAaHHS CIIyKOOBUM
cra"oBumieM (ct. 191); 3amomisHHS MaiHOBOI IMIKOJIM NIIAXOM O0OMaHy abo0 3JI0BKHUBaHHS
noBiporo (cT. 192) Ta iHme (po3min «3JOYMHH TPOTH BIACHOCTI»); HECAHKIIOHOBAaHE
BTpy4aHHS y  pOOOTYy  €NCKTPOHHO-OOUHCIIOBAIBHMX  MAIIMH  (KOMII'IOTEpiB),
ABTOMATH30BaHMX CHCTEM, KOMIT'FOTEPHHX MEpEeX UM MEpeX eJIeKTpo3B’si3ky (cT. 361);
HECaHKITIOHOBaHI 1ii 3 iH(popMaIlier, sika 00pOOIIOETECS B €ICKTPOHHO-00UYMCITIOBATBHUX
MammHaxX (KOMIT'IOTepax), aBTOMAaTH30BaHUX CHCTEMaxX, KOMIT'IOTEPHHUX Mepexax abo
30epiraeTbesl Ha HOCISIX Takoi iHopmarllii, BYMHEHI 0c00010, sIKa Mae MpaBo AOCTYNy 10 Hei
(ct. 362) Tta inme (po3nin «KpumiHamgbHI HpPaBONMOpYHIEHHS Yy cdepi BUKOPHCTaHHS
CJICKTPOHHO-00YHCITIOBAIPHUX MAaIIuH (KOMIT FOTEpIB), CHCTEM 1 KOMIT'IOTEPHUX MEPEK,
MEpEeX ENEKTPO3B’A3KY»); 3JIOBKUBAHHS TOBHOBAKEHHIMH CIY>KOOBOIO 0COOOI0 FOPHIMIHOI
0coOM MPUBATHOTO MpaBa HE3aNEKHO BiJ oOpramizamiiiHo-mpaBoBoi Qopmu (ct. 364-1);
ciyx6oBe minpobnenHs (ct. 366) (po3nin «KpumiHampHi mpaBomopymieHHs Yy cdepi
CITy’k00BOi  JisUTHHOCTI Ta TPO(eciiiHOT MisTTBHOCTI, IMOB’SI3aHOT 3 HAaJaHHSAM ITyOJIYHUX
MOCITYT»); HEBUKOHAHHS CyIOBOTO pimeHHs (cT. 382); He3akoHHI il momo MakiHa, Ha sKe
HaKJIaJIEHO apellT, 3aCTaBJICHOro MaifHa a0o MaiiHa, sIKe ONMUCAHO YM Mimisrae KoHpickarmii
(ct. 388) (po3ain «KpuMiHaJIBHI IPABOMOPYIICHHS POTH IPABOCYIs») TOWIO [4].

VY 3B’s13Ky 3 IIUM aBTOPH 3BEPTAIOTHCS IO 3apyOIXKHOTO TOCBIAY IMPABOBOTO PETYITIOBAHHS
BKa3aHoi cdepu.

3HauyHUI iHTEpeC AN NOCTiPKeHHSI CTaHOBUTH J0CcBia binopyci, KpuminaneHuil Kogexc
aKkoi gk 3aci® 3a0e3meueHHs 3axUCTy (hiHAHCOBO-KPEIUTHUX BiHOCHH yCTaHOBHB
BiJIOBITATBHICTh 32 YXHMJISTHHS BiJl ITOTAIICHHS KPEIUTOPChKOT 3aboprosanocTi (cT. 242) [5].
3a3nadeHa HopMa Mae mofmiOHI o3Haku 3i cT. 382 KK Vkpainnm «HeBuKOHaHHS CymoBOTO
pileHHs». 3BaXKAIOUM HA HASBHICTH PI3HUX OO0 €KTIB IOCATAHHS y HUX KPUMIHAJIBHHX
[IPaBOTMOPYIIEHHSX, IO 3YMOBIIOIOTH CBOI OCOONMBOCTI MPOBAKEHHS, HE BHKIIOYAETHCS
JIOUUIBHICTE 1 MEPCHEKTUBHICTE HAYKOBO-TEOPETUYHUX PO3POOOK IMOMO BKITFOUCHHS
aHayorigyHoi crarTi mo Bitum3HsHOro KK 3 MeTolo BCTaHOBIIGHHS MOJATKOBHX TapaHTIH
3axHucTy IpaB Ta iHTepeciB kpenutopiB. Crarrs 241 KpuminamsHoro xojexcy bimopyci
«[lepemkomkanHs BiAIMIKOAYyBaHHS 30UTKIB Kpeautopy» mofiona mo cr. 388 KK Ykpainn
«HesakoHHI Jii 111010 MaifHa, Ha sIKe HAKJIaJICHO apellT, 3aCTaBJICHOr0 MaiiHa abo MaiiHa, sKe
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ommcaHo abo misirae koH(pickamii», a cr. 237 «He3akoHHe OTpUMaHHS KpEIUTy YH
cybcunii» — o ct. 222 «laxpaiicTo 3 piHaHCOBUMU pecypcamm» [5].

IlikaBuUM € OCBi KPUMIHAJILHO-TIPABOBOI OXOPOHM OaHKIBCHKOI AisIbHOCTI Pecmy6iiku
MonnoBa. 3okpema, KpuminanmeHuii Kojexkc MoijnoBu Tepeadayae BiIOBITANBHICTh 3a
BHUTOTOBIICHHS a00 30yT MigpoOJeHHX KPEOUTHUX KapTOoK abo I1HIIWX TUIATDKHUX
iHCTpyMeHTIB (cT. 237), 32 OTPUMaHHS KPEIUTy, TIO3UKH ab0 CTPAaXOBOTO Bi/IIKOIYBaHHS /
JOMOMOTH IIISIXOM oOMaHy (cT. 238), 3a MOpYyIIEHHS NpaBUI KPEIUTYBAHHS, MONITHK 13
BU/Iadi TO3MYOK ab0 TpaBWJI HaJaHHS CTPAXOBOTO BiIMIKOAyBaHHA / moroMoru (ct. 239).
Cratts 239-1 «30uTKoBe 200 maxpaicbke KepiBHUIITBO OaHKOM, IHBECTHIIIHHOIO KOMITaHI€TO,
CTPaxOBOI KOMIIAHI€IO» BCTAHOBJIIOE BINOBIJAIBHICTh 32 3JIOYHHHY O€3IisUTHbHICTD
BIJIMOBIAHUX CY0 €KTIB Y pasi peecTpallii piHaHCOBUX BTpaT abo iCHyBaHHS iX 3arposu (4. 1),
a Takox 3a (anbcudikamiro abo 3HMUIICHHS OaHKIBCBKUX JOKYMEHTIB, BUKOPHCTaHHS
3aBiJIOMO HETIPAaBAWBUX BiJOMOCTEH, MOJaHHS a00 BUKOPUCTAHHA (PabCU(PIKOBAHUX TaHUX
tomo (4. 2). 3a ct. 239-2 «llepemkomkands OaHKIBCBKOMY HADVIALY» ITJUISATAIOTh
BIJIMIOBiIaNBHOCT] aKLiOHEpP, aAMiHICTpaTop ab0 Oynb-sKUM MpaliBHUK OaHKY 3a HEHaJaHHI
HeoOxinHoi iH(popMarlii, HagaHHs HenpaBauBOi iH(poOpMaNii Ta iHII BUAM MEPEUIKOKaHb. Y
CT. 245-12 BCTaHOBJICHA BIAMOBITAILHICTh 3a «HEBIZOME» BITYHM3HSHOMY 3aKOHOIABIIIO
MOCSTaHHsI — MOPYIIEHHS 3aKOHOIaBCTBA PO JTisUTBHICTH OI0OPO KPEIUTHHX icTOpii [6].

OcHoBHUMH HOpMamH KpuMiHanbHOTO KoJekcy JIMTBH, CHPSIMOBaHMMH Ha 3aXHCT
OaHKiBChKOI AistmbHOCTI, € cT. 200 «BukopucraHHs KpeauTy abo 3aiimy He 3a
npu3HaueHHsIMY», cT. 207 «lllaxpaiicbkke OTpUMaHHS KpeauTy», cT. 214 «BuroToBieHHs abo
HE3aKOHHE PO3MOPSKEHHS MiAPOOICHIMH IUIATHKHAME IHCTPYMEHTaMH, TIPU3HAYCHUMH [UIS
0E3roTiBKOBHX PO3paxyHKiBy», cT. 215 «He3akoHHE BUKOPHCTaHHS IJIATIXHOTO 3aco0y abo
roro ganux» Tomo [7].

Ha ysary 3aciyroBye mocBim AubaHil, 1€ YMOBOK TPHTATHEHHS JO KPHUMIHAJIBHOI
BIAMOBIAAIGHOCTI 32 OKpPeMi CKOHOMIYHI KpHUMIHAJIBbHI IPABONOPYIICHHS € HAasBHICTH
aIMIHICTPaTHBHOI MPEIOAMINi, IO 3yCTPiYaeThcsi Ny HAIIOHATBHOMY KpPHMiHAIBHOMY
3aKOHOJIABCTBI. Taka MpaKkTHKa € JONLTFHOIO Ta 3a IEBHUX YMOB 3aCITyTOBYE Ha PO3IIUPEHHS [§].

Jo 3noumHiB OaHKiBcbkOi chepu KpumiHanpHMi Kojekc HiMeudwHH BiJTHOCHTH
HacaMIepen KpeAuTHe ImaxpaiicTBo (§ 265-b rmasu 22 OcobnuBoi wacturu «lllaxpaiicTo i
3JI0B’KUBAHHS JIOBIPOIOY), SIKE MOJISIrae y HaJaHHI HEMpPaBUIbHOI a00 HEMOBHOI JOKyMEHTALil
(maHMX) y 3B’43KY 3 KJIOMOTaHHSAM IIPO BUAUICHHS KpenuTy. IlokapaHHsIM 3a Iii KpUMiHANbHI
MIPaBOMOPYIICHHS € MO30aBJICHHS BOJI Ha CTPOK JI0 TPhOX POKiB abo mrpad. [pu mpomy
oco0a, ska JOOPOBLIBHO MEPEIIKOAMIAa HACTAHHIO IIKIUTHBHUX JJIs KPEIUTOIABIIS HACIIIKIB
CBOTO IisHHS a00 Cepi03HO Hamaraiacs iM 3amoOirTv, He MiIsrae mokapanHioo. HasBHICT
3a0X0UyBaIbHOI HOPMH  XapakTepHa 1 I TakuX OaHKIBCBKMX  KPHUMiHAJIBHHX
MPaBOMOPYIIEHb, SK IIAaXpaliCTBO, MOB’s3aHE 3 YKIAACHHAM KamitamiB (§ 264-a), i
3JI0BKMBAHHS 3 Y€KaMH 1 KpeAuTHUMH KapTkamiu (§ 266-b) [9, c. 134-135].

ITozumist 3apyOi’KHOTO 3aKOHOJIABIS IOJI0 320XOYCHHS BiANMOBITHOI MOCTKPUMIHAIBHOT
MOBENIIHKH 0COOM 3aCJIyrOBY€ Ha yBary, aJuke MOXKe BUCTYNATH JIOJaTKOBUM CTUMYJIOM JUIst
BHKOHAHHSI BUHHOIO 0C00010 T1 FOpUANYHHMX OOOB’SI3KIB 1 BIANIKOAYBaHHS 30UTKIB, 3aBJIaHUX
notepminomy [10, c. 215-217].
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[ikaBuM 13 TTO3MIIIM 3aXUCTY TPaB i 3aKOHHUX 1HTEpecCiB KpeauTopis € mocin [IBeiimnapii,
y KpuminanbHOMYy KOJEKC1 fKOI OKpeMO IepeadadeHa BiIIOBIAATIBHICTh 32 KPUMIHAJBHI
IPaBOTOPYIIECHHS, MOB’S3aHi 3 KOHKYPCHUM IIPOBAKECHHSIM 1 CTATHEHHSIM Oopry (nesiki 3
HUX HE MAalOTh AHAJIOTIB Yy HAIIOHAILHOMY 3aKOHOJABCTBI): IIaXpalChKUH KOHKYpC 1
IaxXpancTBO, OB’ A3aHE 3 HAKIQJCHHSAM apeliTy Ha MaiiHO OOp)KHHKA; 0e3rocroJapHICTh;
3alOMiSHHSA IIKOMM KPEAWTOpY LUIIXOM 3MEHIIEHHS MalHa; MiAKYNl INpH HPUMYyCOBOMY
BUKOHaHHI pimeHHa Tomo. Sk 1 KpuminaneHuii xonekc IlIBeifnapii, aBcTpiiicbke
KpHMiHaJIbHE 3aKOHOJABCTBO 3HAUHY yBary IMpUALISLE 3aXUCTy IIPaB Ta IHTEPECIB KPEAUTOPIB,
BCTAQHOBHBIIHM BIAMOBIAABHICTE 32 YSABHY HECIIPOMOXKHICTB; 3amOisSHHS IIKOAW IHIIOMY
KpEAUTOPY; 3alOMISTHHSA IIKOJIW IiHTepecaM KpeIuTopa BHACTIIOK TPpy0oi HEoOepeKHOCTI;
MaxiHamii mix dJac 3AiHCHEHHs HarjsiIy 3a BEICHHSAM CIpaB y Ipolieci NMPUMHUPEHHA 4Yd
KOHKYPCHOMY IpoBapKkeHHi Tommo [10, c. 776].

Y KpuminameHomy koxekci IlIBerii okpemo Bu3HaueHa miaBa 11 «KpumiHambHI
MIPAaBOMOPYIICHHS MPOTH KPEAUTOPIB», Yy SKIi BCTaHOBJCHA BiNIMOBINANIBHICTH 32 OOMaH
KpEAUTOPIB, 3HEBAXKJIMBE CTABJICHHS 10 HUX, HA/JIaHHS TiepeBaru kpeautopy [10, c. 782].

KpuminanbHa BiINOBINaIbHICTh 32 KPUMIHAJBHI MPABONOPYIIEHHS Yy cdepi OaHKIBCHKOT
nisiibHOCTI y CIIIA mepeBaxkHOo BcraHOBIeHa dejepallbHUM KPUMIHAJIBHUM KOJEKCOM 1
npapwiamu (mam — ®KKII), 3okpema 3Bojgom 3akoHiB (mami — 33). 3a mepeKOHaHHSIM
A. B. CaBueHka, y NOpPIBHSAJIBHOMY AacHEKTi (aKTHYHO A YyCiX 3JI0YMHIB y cdepi
(biHaHCOBO-KpEIUTHUX BimHOCUH, mnependadenux KK Vkpainu, MoxHa 3HAiTH BigNOBimHI
anayiorn y ®KKII CIIA. Tak, monoxeHHs TI1. 41 «3aXUCT CIIOKUBYUX KPEAHUTIB» 15 po3maimy
33 «Komepiiisi Ta TOpriBisn» HepeadavyeHa BiMOBINANBHICTh 32 IIaXpaiChbke BUKOPUCTAHHS
KpeIuTHUX KapToK. Kapatotbes Taki aii mrpadgom mo 10 Tuc. mon. Ta/abo TIOpEeMHHM
yB’si3HeHHAM 10 10 pokis [11, c. 381, 383].

BiamoriganpHICTE 3a BIIMABaHHS TPOIICH PO3TIISAAETHCS B MEKaX HOPM II. 95 «Peket»
18 posminy 33 CIIA. Y 1wiii rnaBi BUAUIEHI JBa 3JIOYMHA — BIJIMHBaHHS TPONIOBHX
JIOKYMEHTIB Ta y4acTh y TPOIIOBUX OMepallisix i3 MaifHOM, OTpUMaHKUM BiJl IEBHOT HE3aKOHHOT
JisuIbHOCTI. BinmoBinanbHICTh 3a KpUMiHATIBHI IPABONOPYIIEHHS], TIOB s3aH1 3 0aHKPYTCTBOM,
nependadena 1. 9 «bankpyrctBo» 18 posmimy KK CLHA. IlokapaHHsM 3a IIaxpancTBO y
ctepi bankpyTCTBa € TITpad abo TIOPEMHE VB SI3HEHHS Ha CTPOK J0 5 poKiB. B iHIINX TiiaBax
18 po3aidy MICTATBCS TaKi MOCATAHHS, SK PO3TOJIOMICHHS KOH(IACHIIIHOI, KOMepUiiHOT 4n
0aHKIBCBKOI Ta€MHMIL; Pi3HI ()OPMU BUMaraHHs IPOJOBXKCHHS KPEIUTYBAHHS; EKOHOMIUHE
mmuryHceTBo Toto [11, c. 384, 387].

IIpoGiiemMn apmanTarii BITYU3HSAHOTO KPHUMIHAJIBHOTO 3aKOHOJABCTBA YKpaiHH JIO
3aKOHOJABCTBA KpaiH €Bpomu y cdepi 3amodiranHs KpUMiHAIBHAM IPaBOMOPYILEHHSM, IO
MOCATAIOTh Ha KPEAWTHI BiTHOCHHHM, HA HAYKOBOMY PiBHI JOCTEMEHHO HE BHCBITIIIOBAIUCH,
MpOTe JOULTEHO MPOBECTH TakKi JOCITIHKEHHS B HAHOMIKUMI dac. Y 3B’S3KYy 3 IIMM BapTo
MOPIBHATH CTATTI KPUMIHANBEHUX (KapHHUX) KOJCKCIB JESKUX KpaiH €Bporeiicbkoro Coro3y
(Hanis, Himeuunna, Asctpis, [Tonbmia, Icmanis, HBetinapis) [12, c. 346-350] 3 KK Ykpainu,
BIJIOBITHO AKMX TepeadavyeHa BiANOBITAIBHICTh 3a 3J0YMHM, BYMHEHI TpoTH chepH
KpEINTYBaHHSL.
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HaykoBenrb A. M. Kiiouko Hamoyisrae Ha HEOOXITHOCTI TOCHJICHHS KPHMiHAIBHOT
BIAMOBITATBEHOCTI 32 KPUMIHAJBHI NPABOIIOPYILIEHHS, 110 BYNHIOIOTECA Y cepi OaHKIBCHKOI
JismbHOCTL. MoxiuBo, BapTo BHectu a0 crpykrypu KK VYkpainum crarti «Hesakonne
OTpUMaHHA OaHKIBCHKOTO  KpEeAuTy». BpaxoByrouun  0cCOOIMBOCTI  KPUMIHAJILHOTO
3aKOHOIABCTBA YKpaiHW, BUNAIKN HE3aKOHHOTO OTPHMAHHS KPEOUTIB 3arajoM Ha MpPaKTHII
KBaTi(iKYIOTBCS 5K «maxpaiictBo» 3a cr. 222 KK Vkpainn. OnHak npeaMeToM maxpanicraa
MOXke OyTH K 4yyXe MaifHO, TaK 1 IMpaBO Ha Take MalHO, a MiA Yac OTPUMAHHA KPEIUTY
HieThCs Mpo IPOLIOBI KOIITH, a He Ipo MaiiHo [13, c. 71].

Hageneni BuIlle MOJIOKEHHS MIOJO BIJICYTHOCTI Y KPUMIHAIBHOMY 3aKOHOJABCTBI HOPM
PO BIAMOBIAATBHICTh 32 HE3aKOHHI il 3 KPEIWTHUMH pecypcaMu OaHKIB € HE €JIMHOI0
MPOTaIMHOI0  3aKOHOJABCTBa  YKpaiHM WIOAO  BIAMOBIJATBHOCTI 32  KpHUMiHaJbHI
MpaBonopylieHHs Yy cdepi KpeauTHOI MisJIbHOCTI, MpOTe BCl IiCHYHOUH TpobieMu
KPUMIHAJILHOTO 3aKOHOJABCTBA 3 ILOTO THUTAHHSA HE MOXYTh OYTH BHYepIiaHi B OJHIH
crarri [14, c. 177-178].

Juis mpukiaxy HOTpiOHO PO3IIISTHYTH KpUMiHATIBHI IPaBOIOPYLICHHS, 110 MOCATal0Th Ha
CYCHIIBHI BIIHOCHHM B YacTHHI 3a0e3NeueHHs 1HTepeciB IOPUANYHUX 4 (PI3UYHHUX 0cib Ta
Zep>KaBH, TIOB’SI3aHAX 3 HEIUIATOCIPOMOJKHICTIO. Y pa3i BUMHEHHS TaKUX MiSHb IIKOIA MOXKE
3aMoifOBAaTHCh B OIHUX BHIIAJKAaX KPEIUTHUM BiHOCHHAM, a B IHIIMX — MEBHUM BHIAM
TOCHOAAPCHKUX BiTHOCHH. J{0 BKa3aHUX KPUMIHAJIBHUX MPABONOPYIIEHE BiIHOCATH, 30KpeMa,
noseneHHs 1o 6ankpytctBa (c1. 219 KK VYkpainy, ct. 301 KK Ilonbemgi, ct. 159 KK ABcrpii,
m 2, 8(2) cr. 283 KK Himeuunnu, ct. 165 KK Hlseitnapii, cr. 260 KK Icmanii).
IIpoanaizyBaBIIy KPUMiHAIHHO-TIPABOBI HOPMH €BPOTICHCHKHX JepXKaB, BApTO BKA3aTH, 110,
Ha BiAMiIHY BiJi HOPM KPHMIHAJBHOTO 3aKOHY YKpaiHHM, BiJICHIJKOBY€TbCA MCUIO Pi3HHUN
MiAX1J] 10 PO3YMiHHSI 3IOYMHHUX JisiHb, TIOB’SI3aHUX 3 HETUIATOCIIPOMOXKHICTIO.

HactymauM BHIOM KpUMIHATBHUX MPABOMOPYIICHD € MPABOIOPYIICHHS, IO MOCATAIOThH
Ha CYCIJIbHI BiTHOCHHHU y cepi 3a0e3nedeHHs] 3aKOHHOCTI (hiHAHCYBaHHS, KPEIUTYBaHHS,
3[iCHEHHsI IEBHUX BUAIB JiIBHOCTI y cepi kpenuTyBaHHs. Jlo miel rpynu KpuMiHAIBHUX
IIPaBOTIOPYIIIEHB, BiAMOBITAIBHICTE 32 sKi 3aKpimieHo B 6inbmocTi KK eBponelchkux kpaiH,
BIJTHOCATh Taki HeOE3MeuHI MOCATaHHS, K Jierajizamito (BiIMHBAaHHS) TPOIIOBUX KOIITIB
(ct. 209, KK VYkpainu, cr. 299 KK IMonsmi, ct. 165 KK Agctpii, ct. 261 KK Himeuunnu,
ct. 301 KK Icmanii, ct. 305bis KK IIBeiinapii), maxpaiictBo 3 ¢piHAaHCOBUMH pecypcamu
(ct. 222 KK VYxkpainu, cr. 297 KK Ionsmi, cret. 152, 153b KK ABctpii, ctet. 264-1, 265
KK Himegunnn, cret. 308, 309 KK Icnanii, ct. 298(1) KK anii, ct. 305 ter KK IIsetinapii).

BinMuBaHHS KOIITIB € HAWOUTBIT HeOE3MeYHHM KPUMIHAIBHAM MPABOMOPYIICHHSIM IIi€i
rpynu. 3a manuMu  Opradizaiii €KOHOMIYHOTO CIIBpOOITHHMIITBA Ta PO3BUTKY, O0OCST
BIIMUTHX KOIITIB IIOPIYHO CTAHOBUTH BiJl 2 10 5 BIJICOTKIB CBITOBOTO BAJIOBOTO MPOAYKTY.
Excreptu k 3a3Ha4aroTh, 10 HAHOIMKYMM YacoM IIel MOKA3HUK 3HAYHO 30UIBIINTHCS Y
3B’S3KY 13 BIIPOBQDKCHHSIM €IWHOI €BPOIMEHCHKOI BANIOTH 1 HEIOCTATHIM PETYIIOBAHHIM
(inaHCOBHX omepaniif y cepi HOBUX €IEKTPOHHUX TEXHOJOTiHd. besyMoBHO, MiKHApOTHHN
XapaKkTep TaKoTO 3JI0YHMHY, 3allOMisHHS BEJIMKHX MarepiallbHUX 30UTKIB, aectalimizarlis
HOPMAaJBHOTO (PYHKIIIOHYBaHHS CBITOBOI KPEIUTHO-(DIHAHCOBOI CHCTEMH 1 CTAIH MiATPYHTIM
KpUMIiHaJTi3aIlii IIUX JisiHb OUTBIIOCTI KpaiH €BpOIH.
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BapTo 3BepHyTH yBary Ha cyBopicTh nmokapanHs 3a KK Ykpainu mix yac BUNHEHHS IIOTO
KPUMIHAJIBHOTO IIPABONOPYUICHHS. Y I[bOMY BHI3JKY BEPXHS MeXa IOKapaHHsS CTaHOBUTH
15 pokiB 1mo30aBieHHs BOJIi, X04a 332 HOPMaMH KPUMIHAJIBHOIO IpaBa €BPONEHCHKUX KpaiH
BOHA HE MepeBUIye 5 pokiB mo36asieHHs cBoboau (ITonpma, Actpis, I1IBelinapis), 6 pokis
(Icnanis), 10 pokiB (HimeuunHa).

VY eBpomneiicbkuxX KpaiHax aKTyadbHOCTI HaOyna KpuUMiHami3alis AisiHb, IO MOB’s3aHi i3
maxpaiicteoM 3 (iHaHcOBUMH pecypcamu. KpiM  KIAaCHYHOTO PO3YyMIHHS — LbOTO
KPUMIHAIBFHOTO HPaBOIOPYIIEHHS (HaJaHHs Cy0’€KTOM roCIoJapchbKoi AisTbHOCTI 3aBiJOMO
HenpaBIuBOi iHGoOpMaIi opraHaM BIIaaH, KPEIUTHO-(IHAHCOBUM YCTaHOBAM 3 METOIO
OJIep)KaHHS KPEAWTIB, CYOBEHIIH, JOTAIIld TOIIO), B JACIKMX KPHMIHAIBHHUX 3aKOHAX KpaiH
€BpoMnHU 3aKpilJICHO PpsAJ HOPM, SKi BCTAHOBJIIOKOTH BiAMOBINANBHICTH 3a Pi3HI 3aByalbOBaHi
¢opmu  BumHeHHs (iHaHcoBoro ImaxpaiictBa. Hampukman, me maxpalcTBo 3
(danpcudikyBanHaM cTpaxoBoro Bumanky (ct. 298 KK Ilomemi, crter. 263 (5), 265
KK Himeuunnn, ct. 151 KK ABctpii), maxpalcTBo i Yac KariTaJloBKIaaeHHS (cT. 264a
KK HimeuunHu), TaHIOTOBI irpu Ta cTBOpeHHs ¢iHaHcoBux mipamifn (cT. 168a KK ABctpii),
IaXpalCTBO 3 BUKOPUCTAHHSAM 3a00pOHEHHMX 4YeKiB, CTPOKOBHUX 3000B’si3aHb, BEKCEINIiB
(ct. 250 (3) Icnanii) Tormro.

Taka KOHKpeTH3amis KPHUMiHAIGHO-TIPABOBUX HOPM Ma€ BAKIMBE 3HAUCHHS IS
NpaBWIBHOI KBajliikamii MEBHOrO 3JI0OYMHHOIO IisIHHA, OCOONMBO Y THX BHIAJAKaxX, KOJIU
BUHHKAIOTh YCKJIQHEHHsI 1010 BIIMEXKYBaHHA 3JI04MHY Bi (hiHAHCOBOTO MPABOIOPYIICHHS.

AHaJi3 KpUMIHAJIHHOTO 3aKOHOJIAaBCTBA CBIMYHUTH MPO Te, IO 13 CaHKIIiH, sKi epeadadeHi
3a KpPUMIiHAJIbHI TPABOMOPYIIECHHS y cdepl KpeAWTHUX BIIHOCHH, NEPEeBaKHA OLIBIIICTh
nependavae MOKapaHHS y BUIVIIAL mTpady, a TakoXk OOMEKXEHHS Ta M030aBleHHS BOMmi. Y
CaHKIIAX Mo30aBieHHS a00 OOMEXEHHS BOJI BCTAHOBJIEHO TEepMiHOM 10 5 pokiB. Ilpote
MPOBEICHUI aHaNi3 CYHOBOi TPAKTHKH BKa3ye Ha Te, MO0 CYAW IIJ Yac NpU3HAYCHHS
MOKapaHHs 3a 3JI0YMHU y chepl KPSAUTHUX BIMHOCHH M030aBJICHHS BOJII SK BHJ TIOKapaHHS
3aCTOCOBYIOTh JOCHUTH PifKO. Y OiJIBIIOCTI BUIIAJIKIB — IITpad Ta iHII anbTepHATUBHI BUIH
MIOKapaHHsI, He NOB’s13aHi 3 M030aBJIEHHIM Ta OOMEXEHHSM BOJIi.

IcHye HeoOXimHICTh yaOCKOHATIEHHS okpemux HOpM OcobnmBoi wactuau KK Vkpainwm, y
SKUX TepeadadeHa BiAMOBIAAIBHICTh 32 KPUMIHAJIBHI TPABOMOPYIICHHS MPOTH KPEIUTHO-
(biHAaHCOBMX BITHOCHH. AK€ B yMOBAaxX PO3POCTAHHS TIHBOBOI €KOHOMIKH, IOLIMPEHHS
OpraHi3oBaHOi 3JI0YMHHOCTI, HAOYyTTd TaKMMH 3JI0YMHAMH MIKHAPOJHOTO XapakTepy,
BIJINIOBIJTHA CHCTEMATH3allil KPUMIHAJBHOTO 3aKOHOAABCTBA MAa€ BEJIHKE 3HAYCHHS.
Od4eBHIHO, BapTO OlIbIIEC BpaXOBYBATH MIDKHAPOJIHHMM ITOCBiM, 3MIHCHHTH PST HAYKOBHX
po3po0OK MO0 KpUMiHAI3aMii Ta JeKpUMiHAMI3aIii OKPEMUX 3JI0BKMBaHb, IO MOCATAlOTh
Ha CUCTEMY KPEIUTHUX BiIHOCHH.

BpaxoByroun BHUKIaJcHE, a TaKOX MIATPUMYIOYH TyMKHA HAYKOBIIB 3 MO3HILIH
YIOCKOHAJICHHS ~ BITYM3HSAHOTO  KPUMIHAIBHO-TIPAaBOBOTO  PETYNIOBAaHHA  OaHKiBCHKOI
JISUTBHOCT1, KOPUCHUM € 3alI03MYEHHS 1HO3EMHOT0 JIOCBiTy MPaBOTBOPEHHS:

— HAasABHICTh AJAMIHICTPATUBHOI NPEIOTUIi SK yMOBH HpPUTATHEHHS 10 KPUMiHANBHOI
BI/ITIOBIJAJIBHOCTI;
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— TOCWICHA yBara J0 3axXUCTy IpaB 1 3aKOHHHX IHTEPECIB KPEIUTOPiB, 30KpeMa
BCTQHOBJICHHS  BIJNOBIJaJIbHOCTI 3a psAA  IOpYIIEHb, IIOB’S3aHUX 3 KOHKYPCHHUM
MPOBADKEHHSIM 1 CTATHEHHSIM OOpry;

— 3a0XOYEHHS TIO3UTHBHOI ITOCTKPUMIHAJIBHOI TOBENIHKM IDIIXOM YCTAHOBIICHHS
CHemiaTbHUX BHIIB 3BUIBHEHHS Bil KpUMiHAIBHOI BignoBiganeHoCTi [15, ¢. 215-217].

BucnoBkn. Bapro 3azHaunté mpo Te IO, KpeAWTHO-(piHAHCOBAa cHcTeMa YKpaiHu
NpOHIIIa JOCUTH CKIAJHUK TIPOIEC CTAHOBJIEHHSA 1 PO3BHTKY Bil MEpPEBAKHO NEp)KaBHUX
0aHKIB /70 CHCTEMH SK AEPXKAaBHHX, TaK 1 HeAepKaBHMX OaHKIB Ta iHIMX (DiHAHCOBHX
iHcTUTyTiB. OIHKA W aHali3 CydacHOi KpeAuTHO-(hiHAHCOBOT cepr YKpaiHW CBIAYUTH IPO
T€, M0 OCHOBHMMH Hemoiikamu nito4oi K®C e: BiICYTHICTH MPO30poi Ta HaJeKHOT
KOHKYypeHIIii; MoHonomist HaioHansHoro 0aHKy YKpaiHu LI0A0 peryiatoBaHHs wLi€l chepu; 3a
eKCIEePTHUMH OLiHKaMM MixHapoaHoro BamtoTHOro ¢onay, KPC VYkpaiHu € nocuth
c1abK010, HEKOHKYPEHTHOCIIPOMOXKHOI, KpHMiHali3oBaHOW. CuTyaris, 1Mo cKjiamacs y
K®C Ykpainu, nmorpedye po3poOKH CHCTEMH 3aro0iraHHs KpUMIHAIBHAM IPaBOTOPYIICH-
HSM 1 3aXHCTY BiJl KpUMIHAIBHUX TOCSTaHb, 30KpeMa KPUMiHaIbHO-IIPaBOBUMH 3aC00aMHU.

Hapasi B YkpaiHi icHye npo0iemMa HEZOCKOHAJIOI MTPaBOBOI perjaMeHTalii Ta peasizarii
KpUMIHAJILHOI BiJIOBIAJIBHOCTI 32 BYMHEHHS KiOEp3JIOYWHIB, Hee(heKTUBHOI IisUTBHOCTI
OpraHiB Jep>KaBHOT BIIJIH, IO TIOBHOBAXECHb SIKUX BXOJHTH MPOTHIISA KiOep3JI0unHaM, TOMIO.
Ha cporomHi B VYkpaiHi IpaBOBI OCHOBM CHCTEMM KiOep3aXxHUCTy OaHKIBCBKOI CHCTEMH
nepeOyBarOTh Ha MOYATKOBOMY eTarli pO3BHTKY. [IpiopureTHUMH HampsMaMu 3a0e3NeueHHs
KibepOesIekn OaHKIBChKOI CUCTEMH YKpaiHU €: MOHITOPUHT KiOeprnpocTopy AJis CBOEYaCHOTO
3amobirands  Kibep3arpo3aMm; 3axXxWCT I1H(POPMAIIMHUAX pecypciB 0aHKy 3 ypaxyBaHHSIM
MPAKTUKH Ta 3aJyIECHHS CIELIaNICTIB PO3BUHEHUX JIEp)KaB CBITY; MiATOTOBKA KaJpiB y cdepi
KibepOesnekn B OaHKaX; pO3BUTOK MIKHApOJHOTO CIIBPOOITHUITBA Yy cdepi 3a0e3neueHHs
KiOepOe3nekH.

Tak, icHye HEOOXIAHICTh YHOCKOHAJICHHS OKpeMuX HopM OcoONHBOiI YacTHHU
KK Ykpainu, y skux nependadeHa BilNOBITaIbHICT 33 MPABOMOPYIIEHHS MPOTH KPEAUTHO-
(iHaHCOBUX BITHOCHMH. AJDKE B YMOBaX pO3POCTaHHS TiHBOBOI c¢epu, NOMIMPEHHS
OpraHi30BaHO{ 3IOYMHHOCTI, HAOYTTS TAKUMH MPABOMOPYIICHHIMI MI>XXHAPOTHOTO XapaKTepy
BIJINIOBIJTHA CHCTEMATH3allil KPUMIHAJBHOTO 3aKOHOAABCTBA MA€ BEJIHKE 3HAYCHHS.
OdeBuAHO, BapTO 3IIMCHUTU Pl HAYKOBUX PO3POOOK 1 OULIBII KOHKPETHO BpPaxOBYBATH
MDXKXHAPOJHUMA JTOCBIN MIOAO0 KPUMIHAI3aIll Ta NEKpUMiHami3allii OKpEeMHUX 3JI0BXKUBaHb, 110
MOCATAIOTh HA (PIHAHCOBO-KPEIUTHY CHCTEMY HAIIIO1 JePiKaBH.
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O. Bilko. Comparative legal analysis of credit and financial criminal offenses
according to the criminal legislation of Ukraine and foreign countries

In the article the question of credit-financial criminal offences is investigational on the
criminal legislation of Ukraine and the comparative analysis of credit-financial criminal offences
is conducted that is accomplished in the foreign states and responsibility for their feasance.
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A problem of adaptation of home criminal legislation of Ukraine is to the legislation of
countries of €eponu in the sphere of prevention of criminal offences that trench upon credit
relations at scientific level exactly were not illuminated. In the article the analysis of the
articles of the Criminal(Criminal) codes of some countries of €eponeiicokoco Union
(Denmark, Germany, Austria, Poland, Spain, Switzerland) and also other states is conducted
from KK of Ukraine, accordingly that the envisaged responsibility for crimes perfect in the
field of credit-financial.

An estimation and analysis of modern credit-financial sphere of Ukraine testify however,
that the basic lacks of operating KFS are: absence of transparent, healthy, and the civilized
competition; the monopoly of National Bank of Ukraine puts in order bank activity from one
side, and from other — restrains development; on the estimations of International Monetary
Fund K®C Ukraine is weak enough, uncompetitive, criminal; there is considerable
centralization of management of KFS; a situation that was created in KFS of Ukraine needs
development of the system of prevention of crimes and protecting from criminal trespasses,
including by kpuminanvro-npasosumu facilities.

Drawn conclusion about the necessity of improvement of separate norms of Special part
of KK of Ukraine for that the envisaged responsibility for criminal offences against credit-
financial relations. In fact in the conditions of excrescence of shadow economy, distribution
of the organized crime, acquisition by such crimes of international character, corresponding
systematization of criminal legislation matters very much. Obviously, it costs completer to
take into account international experience, carry out the row of scientific developments in
relation to xkpuminanizayii and decriminalization of separate abuses that trench upon the
system of credit relations.

Keywords: criminal offences, credit-financial sphere, bank activity, criminal trespasses,
criminal-legal guard of bank activity.
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METOJOJIOTTYHI 3ACAJIUN
KPUMIHAJILHO-TIPABOBOI OXOPOHU
30BHIIIHLOEKOHOMIYHOI AISJIbHOCTI

Y yiti cmammi koncmamyemucs, wo 3 Memoio 0emaibHo20 00CAI0NCeH s npobaemu,
Wo CMocyemvcs KPUMIHATbHO-NPABOBOI OXOPOHU 308HIUHbOEKOHOMIUHOI OidlbHOCHI,
HeoOXiOHe HacamnepeO NIZHAHHA NpeoMema OO0CNIONCeHHs Yepe3 NpusMy U020
docmogiprocmi Ui ICMUHHOCMI, SKUN IPYHMYEMbCA HA  3A2albHux niocmagax i
MEMOOON0TUHUX 3ACadax, AKI 0aiomb MONCIUBICMb PO32NAOAMU KIHYesUll eMnipudHuil
tloco pesyrvmam AK OilicHuli ma peanvhui. Lleii cnoci6 nisHanHa ni0 4ac 30iUCHeHHs
O00CNIOJHCEHHA —~ KPUMIHABHO-NPABOBOL  OXOPOHU  308HIUHbOEKOHOMIUHOI  OianbHOCMI
NOBUHEH MICHO NePenimamucs 3 HAA8HUMU MEOPEeMUUHUMU SHAHHAMUY Md NPAKIMUYHUMU
HanpayiosauHAMu 6 cy0080-cuiouill npaxkmuyi, OCKiIbKU OCHOBHOIO Menol 0y0b-1K020
nisHanHa € 00cayeo8yeanHs npakmuunux nompe6. ILle niznanna 30ilicnioemoca 3a
00NOMO02010 yCmaneHux memoodis, cnocobie i Npullomis, AKUMU HANEIHCHO HNOBUHEH
60100iMuU A8MOP OOCHIONCEHH.

038y4eH0 OCHOBHI A 3A2ATbHOHAYKO8] MemooU, sKi PeKOMEHOYEMbCS 3ACmOCy8amu y
X00I 00CniONHCeH s Yiel npobremamux.

3’sc08an0 emumMonozito mepminie «kMemooy», «Memodo0102iny, «KMeMOOON0IUHI 3ACaou.

Hagedeno asmopcoke posyminna nousmms «mMemoooao2iuni 3acaouy ma O0aHo
PO3YMIHHS, SKUM YUHOM B0OHU MOJICYMb OYmu SUKOPUCMAHT IO 4ac 00CTiOdHcenHs npobremu
KPUMIHATbHO-NPABOBOT OXOPOHU 306HIUHBOEKOHOMIUHOI OisIbHOCHI.

Knwuosi cnosa: 308HiUHbOEKOHOMIUHA OIAAbHICMb, KPUMIHATLHO-NPABOBA OXOPOHA,
Memo0, Memo00n02Is, MEMOOON02IHHI 3Aca0l, KPUMIHATbHE NPABONOPYUICHHS.

Meta craTTi nomsrae y cupoOi 3°sicyBaTH, sSIKi caMe METOXOJIOTiuHi 3acamm (crocoOu
Mi3HaHHS) TIOBUHHI BUKOPHUCTOBYBATHCA Y XOJi JOCTIIKCHHS MPOOJIeM Yy KPUMIHAJIHHOMY
mpaBi 1 M 9ac JOCHIDKEHHS KPUMIHAJIBHO-TIPABOBOI OXOPOHH 30BHINTHBOCKOHOMIUHOT
IISUIBHOCTI.

IMocranoBka npodjemu. s Toro mo6 rauboKo i ASTaNbHO AOCIHIIUTH MPOOIeMy
KpUMiHAIBHO-IIPABOBOI OXOPOHH 30BHIIITHBOEKOHOMIYHOI AiSUIBHOCTI, HEOOX1IHO 3’ 5ICyBa-
TH METOAOJIOTIYHI 3acaj, TOOTO CHOCOOW Ii3HAHHS IMpEAMeTa IOCHIIHKCHHS depe3 IX
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JIOCTOBIPHICTh 1 ICTUHHICTh. TakoX BH3HAYUTHU JONUIBHICTh BIPOBAJKEHHS OTPHUMaHHUX
PE3yNbTaTIB MiJ Yac JOCHIJPKEHHs 1HIIUX MPOOIEMHUX NUTAaHb Y KPUMiHAIBHOMY IIPaBi.

AHani3 ocTraHHiX pochaifkeHnb i my6uikaniii. OnocepenkoBaHO METOAMYHI 3acaau
KpUMIHAIILHO-TIPAaBOBOI OXOPOHM 30BHINTHBOSKOHOMIYHOT MISITBHOCTI JOCHIHKYBIN y CBOIX
mpamsx . A. ABanecoB, O. B. AnekcannpoB, A. 1 AnekceeB, A. ®. 3enmiHChKUH,
M. I. KopxxaHcbKui, B. M. KynpsiBues, H. @. Ky3nenosa, B. K. Martsiifuyk,
I1. TI. Muxaitnenko, B. Crammuc, C. A. Tapapyxin, B. . Tauiii, O. M. fIkoBneB Ta iHmIi.
IIpore 1ng mnpobimemMa B VYkpaiHi He Oyna mNpeaMETOM OKPEMOTO JOCITIDKEHHS Y
KpUMIHAJILHOMY ITpaBi.

Bukaang ocHoBHoro marepiamy. CydacHuwid crtaH OOpoThOM 3 KpHMIHAJIBHAMH
MIPaBOMOPYIICHHAMHU Y cdepi 30BHIINIHbOSKOHOMIUHOI AisUTBHOCTI, HA Halle TepeKOHaHHS,
nepebyBae HE Ha HAJISKHOMY piBHI, IO 3YMOBIIOE€ HEOOXiIHICTh HAyKOBOTO IIOIIYKY
BHPIIICHHS Ii€T IPpOOIeMH.

Anle mepmr HDK TPHUCTYIMUTH IO TIHMOOKOTO 1 JETalbHOTO JOCIIKEHHS MpoOIeMu
KPUMiHAJIEHO-TIPABOBOi OXOPOHHM 30BHIMIHBOEKOHOMIUHOI AistbHOCTI (3E/]), sike Moxe maTu
Miclle B OKpeMiif HaykoBif mpami, y Wi cTaTrTi mocrapaeMocs 3’ACyBaTH Ta PO3KPUTU
CrocoOM IMi3HAHHSA MpeaMeTa JTOCIHIIKEHHS a00 Tak 3BaHI METOMOJIOTIUHI 3acamu OyIb-sSKol
MPOOJIEMATHKH K Y KpUMIHATEHOMY TIpaBi, TaK i B IHIINX Taly3saX MpaBa, 1 HE TUTBKH.

Jls BUCBITIICHHS Ta PO3KPHUTTS TEMH IeperyciM HEOOXiTHO 3BEPHYTHUCS 10 €THMOJIOTI]
HOHSTB, 110 BUKOPUCTOBYIOTHCS Y Ha3Bi CTaTTi.

O1xe, 3’scyeMO Ta C(HOPMYITIOEMO BH3HAYCHHS TEPMIHIB: «METOJ», «METOJOJIOTIs Ta
«METOJIOJIOTIYHI 3acajIi» HAYKOBOTO JOCIIKCHHSI.

X TaymadeHHs TIEBHOK MipOK MOMAEThCS B AKaAeMiYHOMY TJIyMayHOMY CIOBHHKY
YKpaiHCBKOI MOBHU.

30KkpemMa, B IbOMY CJIOBHHKY 3a3HaueHO, IO «Merom» (Bim rpem. Mmethodos — crmoci6
M3HAHHS) — 1€ CNOCIO Mi3HAHHS SBHII MPUPOIU Ta CYCIIJIBHOTO JKUTTS, IPUHOM abo cHcTeMa
MPHUHOMIB, ITI0 3aCTOCOBYIOTHCS B OyIb-sIKiH ramysi AiSUTbHOCTI (HayIl, BUPOOHHIITBI TOIIO) [5].

binpmr mupoxe ToaKyBaHHS nboMy Bupasy aae K. C. Canura, SsKuit I METOJIOM pO3yMie
croci0d, MNUISIX Ti3HAHHS peaJbHOT JMIWCHOCTI, CHCTEMY MPHHOMIB, IO PETYJIOIOThH
Mi3HABAJIbHY 1 MPAKTUYHY JisUTBHICTH JIFOJICH, a TaKOX CHCTEMYy CYKYITHOCTI TPHHIIUIIIB,
MpaBwWi, MPUIOMIB, PO3MOPSIIXKEHb, BUMOT, CIIOCOOIB 1 HOpM Mi3HAHHS 1 [ii, siIka MOBWHHA
OpieHTYBaTH Cy0’€KTa Ti3HaHHS Ha BUPIMIEHHS KOHKPETHOTO HAayKOBO-TIPAKTUYHOTO
3aBraHHs [4].

Tepmin «meromomorisiy (Bim rpem. Methodos — mocmimkenns i 10g0S — 3HaHHS) B
AKa/ieMiYHOMY TJIyMayHOMY CJIOBHHUKY YKPaiHCHKOI MOBHM TOJIKYETHCSI Y JBOX ACIEKTaX: SIK
«BUCHHS PO HAYKOBWUU METOJ Ti3HAaHHS W TEpPEeTBOPEHHs CBITy, Horo ¢imocodchka,
TEOpeTHYHa OCHOBA» Ta «CYKYITHICTh MPUHOMIB JOCITIPKSHHS, 10 3aCTOCOBYIOTHCS B OyIIb-
K1l HAYI[ BIATIOBITHO 10 crienudiku 00’ekTa il mi3HaHHM [5]. Y TakoMy caMoMy po3yMiHHI
el TepMiH BHUKOPHUCTOBYETBCSA 1 B JIOKTPHHAIBHIA JiTEpaTypi, Nie MiJ METOAOJIOTIEI0 B
OyKBaJILHOMY CEHC1 pO3yMI€ThCS BUSHHS MPO METOH ITi3HAHHS.

OTxe, M TOHITTSIM «METOIOJOTIsD («METOJOJIOTIYHHI») BAPTO PO3YMITH BUCHHS PO
HayKOBHH METOJ| II3HaHHSA, a TaKOX CYKYIHICTb METOJiB, IO 3aCTOCOBYIOTHCS Y

Jonawyk /I. 1. Memoodonoziuni 3acadu KpUMiHAIbHO-NPABOBOI OXOPOHU
308HIUHbOEKOHOMIYHOL OisibHOCMI
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KpUMIHAIBHIN Haylli; 1€ Crocid MOCTiKEHHs SBHIN, MiAXiA J0 JOCHIIKyBaHHX SIBHII,
[UTAHOMIPHUH IIUIAX HAYKOBOTO IMi3HAHHS 1 BCTAHOBJIEHHS icTHH [5; 2].

Binbi mupiie 1e MNOHATTA, Ha Hally AYMKY, po3kpuB A. b. IlapuryTiH, sikuif 3a3HaquB,
0 «IHAWBIIyaJlbHO BHU3HAYCHAa CYKYIHICTh METOMIB, MPHHOMIB, IPOIEAYp HAYKOBOTO
Mi3HAHHS CTAHOBHUTH METOAOJIOTIYHY OCHOBY HAYKOBOT'O JOCIIIKEHHS. .. » [3; 2].

OTXe, METOI0JIOTIS € HAYKOIO MPO METOAM HAYKOBOTO JOCIIIKEHHS.

Ilin TepmiHoM «3acajma» («3acaam») B AKaJeMIYHOMY TJIyMadHOMY CIIOBHHUKY
YKpaTHCBKOT MOBH PO3YMIETHCSI OCHOBA YOT0Ch, T€ TOJIOBHE, HA YOMY IPYHTYETHCS, 0a3yeThCs
Oyab-110; BUXiJHE, TOJIOBHE ITOJIOKESHHS, IPHHITUIT; OCHOBA CBITOTJISTY, MTPABHIIO TIOBEIIHKHY;
croci0, MeToJ1 3iiicHeHHs Oy Ib-4oro [S].

ToMy MeTOIONIOTIHHI 3acau — ILie¢ HAYKOBHUH CIOCiO Mi3HAHHA MpeaMeTa JOCHiHKEHHS
Yyepes MpU3My HOTO TIOCTOBIPHOCTI Ta ICTUHHOCTI, IKMH IPYHTYETbCS Ha 3arajlbHUX IiCTaBaXx,
SK1 JTAIOTh MOXKIIUBICTh PO3MISJIATH KIHIIEBUH EMITIpHYHUN HOTO pe3ysbTaT SK JIHNCHUHM Ta
peanbHuit. lle#t croci6 mi3HAHHS Tia Yac 3MIMCHEHHS JOCITIHKCHHS KPUMIHAIBHO-TIPABOBOI
OXOpPOHU 30BHIIIHBOEKOHOMIYHOI MiSJIbHOCTI TIOBMHEH TICHO MNEpPEeIUIiTaTHCS 3 HasBHUMH
TEOPCTUYHUMHU  (MOKTPUHAIGHUMHK)  3HAHHSAMH Ta  MPAaKTUYHUMH  (TPHKIIATHHMU)
HaIpamioBaHHIMU.

Sk ToKasye JOKTpWHAJIbHA HAayKa, METOIOJOTIUHI 3acaau «0a3yroThCcs Ha €IHOCTI
eMIIIpUYHOi Ta TEOPETHYHOI CTOPIH Mi3HAHHA ICTUHM: BiI CHOIVISAAHHS Ta aOCTPAKTHOTO
MUCJIEHHSI [0 MPAKTHKH, 10 OOYMOBIIOE BHOKPEMIIEHHS E€MITIPUYHOIO, TEOPETHYHOTO Ta
MPHUKJIAJHOTO AacIeKTiB IbOro Tporecy. EMIipWyHMiA acleKT IMi3HAHHSA IPYHTYEThCS Ha
BCTaHOBJICHHI, peECTpallii, BUCBITIEHHI W cucTemarn3allii (GakTopiB; TEOPETHYHHA — Ha
PO3KPHUTTI CyTi KaTeropiaJbHOrO amapary, (OpMyBaHHI HOBHUX 1 JOIOBHEHHI ICHYIOUHX
Teopii, mependaueHHi MailOyTHIX CIleHapiiB PO3BUTKY MPOLECIB 1 SBHUIL; MPUKIATHUNA — Ha
pPO3pOOJICHHI TMPaKTUYHUX MPOEKTIB, TPOTpaM, 3axOJiB IMIABHINCHHS pPe3yJbTaTUBHOCTI
rocrogaproBaHus [2].

OTxe, caM HpoLeC MOCTIKEHHS KPUMIHAJIBHO-IIPABOBOI OXOPOHM 30BHIIIHBOCKO-
HOMIYHOI JiSNTBHOCTI MOKHa YMOBHO PO3JUINTH Ha JIEKUJIbKa eTamiB: 1) BUBHAYEHHS METH,
00’eKTa 1 TIpenMeTa JOCTIDKEHHS, 2) 3’SICyBaHHS METOJIB HAYKOBOTO IOCTIDKCHHS, SKi
BH3HAYaTh CIIOCOOM, IPUHOMH Ta 3acOOW Mi3HAHHS 00 €KTUBHOI ICTHHM, 3) ONpAIfOBAaHHS W
aHaJIi3 MPaKTUIHUX PE3yabTaTiB; 4) popMymIOBaHHS BUCHOBKIB 1 IPOMO3HUILiil.

IIpu npoMy AOLIIBHO 3’SICYBaTH TaKi OCHOBHI METOAOJIOTiUHI MUTAHHS: «a) MPEIMeT —
O caMe JOCIHI/DKYEThCs; 0) MeTa — JIJIsl 9Oro MPOBOJUTHCS JOCHTIHKCHHS; B) 00 €KT — Je
3MIHCHIOETHCSI JJOCITIIKEHHS;, T) METO — SIK JIOCIIKY€EThCs» [4].

Takox 3acTocyBaTH OCHOBHI METOAM KPHUMIHAIBHO-TIPABOBOI HAyKH, a caMe:
(dinocopCchkuil, JiaNeKTUYHUH, JOTMATHYHHWMA, COLIOJOTIYHUNA, TOPIBHSUIBHOIO TMIPaBoO-
3HABCTBA, ICTOPUYHHUI Ta METOJ CHCTEMHOIO aHamizy. A 3a HEOOXIJHOCTI — W JOJaTKOBI.
30KkpeMa, METOJ MaTeMaTHYHOTO MOETIOBAHHS, METOJ IICHXOJIOTIYHOTO aHami3y, METO.
EKCTPAIoJIALlii, METOJ] €KCIIEPTHUX BHCHOBKIB Ta iHII [5, 36], a Tako 3arallbHOHayKOBi
METO/IH, SKi JOKTPUHAJIFHA HayKa MOAIII€E Ha TPU TPYIH: a) METOH, 10 BUKOPUCTOBYIOTh Ha
TEOPETUYHOMY PIiBHI JTOCHI/PKEHHS (IHAYKIS, ASAYKIiS, CUICTEMHHUE MiAXi); 0) METOIHM, IO
BUKOPHUCTOBYIOTBCSL SIK HAa TEOPSTHYHOMY, TaK 1 Ha EMITIPHYHOMY PIBHAX JOCIHIIKCHHS

Jlonawyx /]. I. Memooonoeiuni 3acadu KpumiHaibHO-npagosoi 0XopoHu
308HIUHLOCKOHOMIYHOL QINbHOCII
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(dbopmarmizamis, abcTparyBaHHs, aHaNi3 i CHHTE3, CUCTEMaTH3allisl, y3arajlbHEHHS, MOJIEIIO-
BaHH$); B) METOJM EMITIIPUYHOTO AOCHIHKEHHS (CIIOCTEPEKEHHS, eKCIIEPUMEHT, OLIHIOBaHHS,
MOPIBHAHHS. ..) [4].

BuGip MeTo/iB 3aJIeXKUTh BiJ] METH 1 3aBIaHb TOCIIDKEHHS [4].

Y momanpmioMy HEOOXiTHO BHOKPEMHTH OCHOBHI HAYKOBI MIAXOIW IJIS OJCpKaHHS
eMIIIPUYHOro Martepiay, H1oro TEOPEeTUYHOTO OMPALIOBAHHS Ta TPAKTYBaHHS.

MeTtoomoriuni 3acagy AOCHIIKEHHS MpoOJeMH MOBUHHI XapaKTepU3yBAaTUCS €IHICTIO
HAyKOBUX IMIAXOMiB, IO JacTb MOXJIUBICTE OTpUMaHHSA OO’ €KTHBHHX pE3yJbTaTiB
JIOCTTDKEHHS Ta KOPEJIALIi B TIOJABIIIOMY 3aKOHOJABCTBA MO0 OTPHUMAHUX PE3YJIbTATIB.

BucHoBku. [lincymMoByrO4YM BHICBHKIAJCHE, 3a3HAYMMO, IO TiJ 4Yac JOCIHIPKCHHS
KPUMiHAJIHO-TIPABOBOi OXOPOHHU 30BHIIIHBOCKOHOMIYHOI AISUIBHOCTI HEOOXITHO MPUIUTUTU
0CcOONIMBY yBary MUTAHHIO IIOJI0 BU3HAYEHHS METOMOJIOTIYHOI OCHOBH, CIOCOOIB Mi3HAHHA
i€l IpoOJIeMaTHKH, SKa Ma€e TOEAHYBAaTH B OOl 3arallbHOHAYKOBI MIIXOAM 3 ypaxXyBaHHIM
TpeaMeTa JOCTIKSHHS Ta MPaKTHYHI JOCATHeHHS. 11e# minxin moBuHeH OyTH KOMIUIEKCHUM,
pallioHaJbHUM Ta 3 BJANO MiiOpaHOI0 METOAOJOTIENO.
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D. Lopashchuk. Methodological Principles of Criminal Protection of Foreign
Economic Activity

This article states that for the purpose of a detailed study of the problem related to the
criminal legal protection of foreign economic activity, it is necessary, first of all, to know the
subject of the study through the prism of its reliability and truthfulness, which is based on
general grounds and methodological principles that make it possible to consider the final
empirical its result as valid and real. This way of knowing during the investigation of the
criminal-legal protection of foreign economic activity should be closely intertwined with the
available theoretical knowledge and practical developments in judicial and investigative
practice.

Since the main purpose of any knowledge is to serve practical needs. This knowledge is
carried out with the help of established methods, methods and techniques, which the author of
the study should properly possess.

The main and general scientific methods, which are recommended to be applied in the
course of researching this problem, are voiced.

Keywords: foreign economic activity, criminal law protection, method, methodology,
methodological principles, criminal offense.
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NVESTIGATION OF CRIMINAL OFFENCES IN
THE FIELD OF BANK ACTIVITY AND FEATURE
OF COOPERATION OF INQUISITIONAL
SUBDIVISIONS OF NATIONAL POLICE UKRAINE
WITH LAW ENFORCEMENT AUTHORITIES OF
OTHER STATES AT THEIR INVESTIGATION

The article is sanctified to illumination of cooperation of inquisitional subdivisions of
national police of Ukraine with law enforcement authorities of other states during
investigation of criminal offences in the field of bank activity. Basic directions of cooperation
of law enforcement authorities of the different states are reflected at investigation of criminal
offences. Lately taking into account the large public danger of criminal offences in the field of
bank activity it costs to notice a that circumstance, that they already a long ago purchased
transnational character and it costs to concentrate separate attention on a question to co-
operating of organs of the National police of Ukraine with international organizations on
guestions investigation of this category of criminal offences. The norms of Criminal- judicial
Code of Ukraine are analysed in the division of IX "International cooperation during criminal
realization” where substantial attention is spared to the problems of international
cooperation in counteraction to criminality. In particular, the norms of this division give an
opportunity to define basic directions of international cooperation: a) head 43 determines
position of international legal aid during realization of judicial actions; b) in a head 44 an
order is certain deliveries of persons, that accomplished criminal offence(excmpaouyis);
c) a 45 head envisages position of criminal realization in the order of adopting; d) and in a
head 46 it is certain concept of confession and implementation of sentences of courts of the
foreign states and transmission of convict persons. Attention applies to the question of
collaboration of operative subdivisions of the National police in relation to counteraction
criminal offence in the field of bank with foreign law enforcement authorities in industry of
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operational search activity. Such collaboration comes true in a kind: to the exchange
operatively by meaningful, criminalistics and other information, and also to the exchange the
archived information from the marked questions; implementation of queries and of
commissions; mutual assistance in realization of, general realization of the special
operations; to the exchange of work experience on questions, assistance in preparation
operational search activity, retraining and in-plant training of shots.

Keywords: collaboration, exchange, operational search activity, international
cooperation, judicial actions, information.

Problem setting. Modern state of bank criminality, is characterized the stable increase of
amount of criminal offences that fall into the category of latent. Swingeing majority of these
acts is accomplished by proof criminal groups or "professional” criminals, carefully planned
and differs in the high degree of good organization and technical equipped.

At preparation to practical realization of criminal design criminals develop the different
variants of concealment of tracks of illegal encroachments in detail, and during investigation
seek out possibilities of direction of investigation an erroneous way and of grant of the
organized counteraction.

Important circumstance that information about the investigated illegal event in swingeing
majority of cases does not lie on a surface, does not come as by a drift for in good time to the
well-known channels in the order of law enforcement authorities. To Tom, as justly marks
V. A. Obrazchov, the basic loading in relation to the decision of searching tasks lies down on
the shoulder of investigator and operative workers [1, p. 35].

Thus, the practical value of cooperation of investigator with operative workers consists in
that judicial activity without application not judicial methods would be impossible, but
operational search activity without the further use of her results in a criminal process —
aimless [2, p. 4].

Analysis of recent research and publications. By the theoretical and practical question
of cooperation of inquisitional subdivisions of the National police of Ukraine with law
enforcement authorities of other states during investigation of criminal offences in the field of
bank activity many labours of home and foreign scientists are devoted. Considerable payment
in research of this question was done by such specialists, as D. |. Bidnyakova,
A. V. Gordinya, V. V. Topchiya, V. |. Horbachevskyy, C. B. Cooper and other scientists.

The analysis of scientific researches educed however, that this question for today was
actual enough and needs more more global research. Actuality, practical meaningfulness,
insufficient investigationalness of the indicated questions, stipulated the choice of theme of
the article and defined her aim.

Setting objectives of the article is research of cooperation during investigation of
criminal offences in the field of bank activity of the National police of Ukraine with law
enforcement authorities of other states.

Presenting main material. Mechanism of cooperation of investigator with organs, that
carry out operational search activity must be base on observance of the system of principles
that provide timely, and effective decision of tasks that stand before them. To the number of
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fundamental, in our view, principles belong: to legality; respect and observance of rights and
freedoms of man and citizen; to humanism; to belonging of results of cooperation to
investigation of particular criminal act; combination individual and collective began; clear
differentiation of competense each of interactive parties; to continuity of cooperation during
all investigation; to the personal interest of parties in the achievement of the put aim; timely
exchange by information between subjects cooperations about well-known circumstances,
that can matter for investigation; the nondisclosure of operational search and inquisitional
information, and also acceptance of measures that provide her maintenance, parties [3, p. 80].

Practice testifies that a failure to observe of the marked principles pulls errors, that can be
differentiated on the errors of judicial character, gnosiological errors (logical and actual) and
effective(operating-rooms) errors [4, p. 85].

If judicial errors are related to retreat from the requirements of current legislation, then
logical — with violation in the rich in content processes of laws and rules of logic, by improper
application of logical receptions and operations, and depend mainly on the way of thinking
and actions of inquisitional and operative employee.

In turn actual errors are related to the unauthenticity incompleteness of operational search
data must be preceded the use of that them careful verification and comparison with already
present materials. What touches working(operating-rooms) errors, then they, as a rule, related
to improper organization and planning of predictable investigators (of criminal investigation)
and judicial actions in basis of that as an informative constituent the results of operational
search activity are used.

As an analysis of inquisitional practice shows joint activity of investigator and operative
workers on the initial stage of investigation, as a rule, comes true in the conditions of
complete null information about the circumstances of feasance of criminal offence and limit
nature of time, conditioned by possibility from the side of criminals to hide tracks of illegal
act, destroy documents and other carriers of information. The marked circumstances
predetermine searching-reconnaissance character of this activity, her orientation on an actual
background that is owned by investigation and receipt of additional information with the aim
of removal of informative vagueness check. It envisages, in particular, the receipt of
information about the places of being of the hidden documents and property, purchased by a
criminal way; establishment of circumstances that characterize the face of the suspected and
most essential potential witnesses; exposure of persons that have information about criminal
offence and can give about this testimony.

Next to it from the beginning investigation of cooperation of the marked subjects
extremely important direction is co-ordination of their activity from stopping, neutralization
and removal of possible attempts of illegal interference from the side of the interested
persons, including by realization of statutory events of compulsion.

What touches the next stages of investigation, then basic attention of persons that carry
out operational search activity as a rule, is spared to the exposure of new episodes of incorrect
activity, maximally complete establishment of circle of persons participating to the crime and
establishing connections between them, conditioning for realization and providing of
effectiveness of inquisitional(of criminal investigation) actions.
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However during all pre-trial investigation there is activity of the employees provided with
authorities for realization of operational search activity and investigator must carry
complementary character, in order to avoid realization of unnecessary dublicate work. In a
counterbalance to it absence of the proper cooperation renders negative influence on motion
of investigation.

The stated grounds for a conclusion, that main terms, that provide the concerted activity
of the adopted persons, are: 1) common planning of investigators(of criminal investigation),
other judicial actions and operational search events or concordance of separate plans present
for an investigator and operative worker with the aim of providing of co-ordination of actions
and clear differentiation of duties in the process of joint work; 2) mutual and timely exchange
by information in the process of development of versions and their verification; 3) global
analysis of inquisitional situation, that is folded and collected in realization of data, marked
actions and events got in the process of realization, and if necessary further adjustment of
plan(plans); 4) discussions of decisions are about realization of inquisitional(of criminal
investigation) actions and possible tactical receptions the use of that most expediently.

In legal literature marked repeatedly, that investigators were extremely rarely brought over to
the acquaintance with materials of operative developments. Hereupon the row of authors deems it
wise legislatively to fasten a right for an investigator on an acquaintance with operatively-official
documents that relate to criminal realization, and is in his realization [5, p. 19].

As investigation of the considered criminal offences in swingeing majority of cases is
connected with considerable on a volume work in pre-trial realization and necessity of
simultaneous realization of inquisitiona I(of criminal investigation) actions and operational search
events, pre-condition that provides efficiency of pre-trial investigation is timely creation of
inquisitional groups. As justly marks A. M. Balashov, the timeliness of their creation depends on
two constrained terms. First — consists in that, in time to educe circumstances that specify on the
necessity of creation of inquisitional group. Second — is characterized minimum short spaces
during that it is needed to organize these groups [6, p. 81].

The necessity of creation of inquisitional group at the beginning of investigation, as a
rule, arises up in case of beginning of pre-trial investigation after materials of operative
verification of information about persons, that prepare, accomplish or committed crime. It is
conditioned by that in the marked materials already to the moment of beginning of
investigation there is information about persons, that committed crime, places of possible
concealment of documents and objects, that matter for realization, and also monetary
resources and other property obtained by a criminal way. The real possibility in advance to
plan is hereupon given, to co-ordinate and prepare to realization of all complex of necessary
inquisitional (of criminal investigation) actions and operational search events.

In relation to the next stages of investigation a requirement in creation of inquisitional
group arises up mostly upon receipt fact sheets, that testify that criminal offence is perfect a
criminal group(that, for example, characteristically for such acts as legalization(washing) of
the money or other property, obtained by a criminal way by other persons or purchased by a
person, plundering with the use of payment cards, securities, and also by the illegal producing
of requirement about the compensation of tax value-added, making or sale of the
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counterfeited securities and plastic cards and others like that) or since it will be set that it quite
suspected(to the defendants) not one, but a few criminal offences.

What touches distribution of duties between the members of inquisitional group, then it
depends both on terms investigation passes in that and from an inquisitional situation that is
folded. The most optimal variant, as practice testifies, a selection to the inquisitional and
operative workers of independent areas of work is. Grounds for the selection of the last also
can be different, for example, in relation to verification of the pulled out versions, in relation
to certain suspected or subjects of menage or to the certain episodes of against activity.

Given, got as a result of realization of operational search events, can have both orienting
character and contain criminalistics meaningful information.

Results of operational search activity, that have an orienting value on the maintenance
various enough. It can be given about the methods of preparation, feasance and concealment
of criminal offence; composition of criminal group; objects and documents that can be proofs
in realization; persons that can be interrogated as witnesses; about mutual relations and
copulas of persons, that pass in realization; about select suspected line of behavior on
investigation; about the attempts of criminals to influence on witnesses and participant with
the aim of giving of false testimonies.

Using orienting operative information, an investigator can:

— to forecast the most reliable places of concealment of documents and objects that can
matter for realization, possible attempts of their elimination or change of places of storage; to
forecast the place of being of the monetary resources and other property, got a criminal way;

— to forecast evidence of demeanours, suspected. In particular, to assume them possible
reaction, on the fact of beginning of pre-trial investigation(for example, for the purpose the
grant of the organized counteraction to investigation), on realization of that or other
inquisitional(of criminal investigation) action(for example, to the search) or on those or other
questions in the process of interrogation.

Taking into account the large public danger of criminal offences in the field of bank activity it
costs to notice a that circumstance, that they already a long ago purchased transnational character
and it costs to concentrate separate attention on a question to co-operating of organs of the
National police of Ukraine with international organizations on questions investigation of this
category of criminal offences. This fact in the scientific work confirms Y. M. Zhornoys, marking
that "in the conditions of counteraction to the organized interregional crime of the special actuality
acquire the question of cooperation of subdivisions of police with other subdivisions, law
enforcement authorities of Ukraine and international law-enforcement bodies, by public
institutions and organizations, by non-state establishments and enterprises, and also organizations
of exchange operational search information" [7, p. 232].

Passing actually to the question of cooperation of organs of the National police with
international organizations in relation to investigation of criminal offences it costs to mark in
the field of bank activity, that is actually laid in a concept "cooperations". Fully support
position of V. V. Topchiya, V. I. Horbachevskyy, what mark that it "concerted, such that are
base on tasks of criminal realization, complex(judicial and operational search) actions of
subjects of criminal judicial activity, the aim of that is opening, investigation and prevention,
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bringing in, criminal offence to responsibility of winy persons exceptionally on grounds
certain the norms of penal judicial law and other normative acts, that comes true at severe
differentiation of their competense, within the limits of the given plenary powers, by the way
of the most effective report of the events settled for them and corresponding material
providing at maintenance of secret of pre-trial investigation and sources of receipt
confidential information™ [8, p. 126].

Conducting the analysis of different opinions of the Ukrainian and foreign scientists, it is
possible to set forth an authorial decision that touches co-operating of organs of the National
police of Ukraine with law enforcement authorities of the foreign states, that touches
investigation of criminal offences in the field of bank activity. Thus, under the adopted type of
cooperation it costs to understand certain a current legislation and a clearly plan totality of
certain complementary events, including informative character, that sent to establishment of
persons, that accomplished criminal offence in the field of bank activity, and also collection
of information that will have an evidential value in realization, using possibilities of foreign
government(but ungovernmental structures), law enforcement authorities and organizations of
international level bodies here.

Instruction is from organization of activity of organs of pre-trial investigation of the
National police of Ukraine [9], determines the next ways of providing of organization of
cooperation of inquisitional subdivisions with other organs of pre-trial investigation of HITY
in counteraction criminal offence in the field of bank activity:

— the "complex use of forces and facilities of all subdivisions of organs of police during
pre-trial investigation of criminal offences in the field of bank activity;

it is creation for all-round, complete and notpreconceived research of circumstances of
criminal realization after criminal offences in the field of bank activity of inquisitional-
operative groups with plugging in their composition of workers of operative and other
subdivisions of organs of the National police, and in case of necessity — interdepartmental
inquisitional-operative groups;

— effective control after timely and complete implementation by operative subdivisions of
commissions inquisitional about realization of SRD;

— quality preparation of materials on problem questions of activity of organs of pre-trial
investigation at investigation of criminal offences in the field of bank activity and their discussion
on the colleges(conferences), general colleges and conferences with other law enforcement and
state authorities and acceptance of certain and effective administrative decisions” [9].

In operating CPC of Ukraine in the division of IX "International cooperation during
criminal realization" is spared substantial attention to the problems of international
cooperation in counteraction to criminality [10]. In particular, analysing the norms of this
division it is possible to define basic directions of international cooperation: a) head 43
determines position of international legal aid during realization of judicial actions; b) in a
head 44 an order is certain deliveries of persons, that accomplished criminal
offence(extradition); c) a 45 head envisages position of criminal realization in the order of
adopting; d) and in a head 46 it is certain concept of confession and implementation of
sentences of courts of the foreign states and transmission of convict persons [10].
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The article of 542 CPC of Ukraine determines the volume of international cooperation
during criminal realization: "international cooperation during criminal realization consists in
the acceptance of necessary measures with the aim of grant of international legal aid by
handing of documents, implementation of separate judicial actions, deliveries of persons, that
accomplished criminal offence, temporal transmission of persons, adopting of criminal
pursuit, transmission of convict persons and implementation of sentences. By the international
agreement of Ukraine can be envisaged other, than in this Code, forms of collaboration during
criminal realization" [10].

Realization of plenary powers that depend upon Ministry of internal affairs, in relation to
creation of politics of the state in relation to the problems of international cooperation, and
also controlling of embodiment of politics of the state from the problems of international
cooperation will realize Department of international cooperation and eBpomneiicbkoi
integration of MBC the component elements of vehicle of Ministry of internal affairs. In
relation to the collaboration of operative subdivisions from overcoming of criminality in
relation to morality with the organs of investigation of foreign countries realized by
Department of international constabulary cooperation of the National police of Ukraine.

An important problem in overcoming of criminal offences in the field of bank activity are
a settlement and maintenance at the level of collaboration with various organizations of
international character, that does not belong to law enforcement authorities, but that as a result
of features of their work can be known about their realization, including the grant of help to
the persons, carrying out the return of money resources and indemnification of the inflicted
harm.

Question of collaboration of operative subdivisions of defence of economy of the
National police in relation to counteraction criminal offence in the field of bank with foreign
law enforcement authorities in industry of operational search activity comes true on the basis
of century of a 5-1 Law of Ukraine "About operational search activity” [11] but to the
division of IX of CPC of Ukraine [10]. Yes, a collaboration comes true in a kind:

— to the "exchange operatively by meaningful, criminalistics and other information
npokpuMinanbHi offences that prepare or perfect, participating to it persons and persons that
is searched, and also exchange the archived information, from the marked questions;

— it is implementation of queries of commissions;

— mutual assistance in realization of general realization of the special operations;

— to the exchange of work experience on questions assistance in preparation, retraining
and in-plant training of shots;

— interdepartmental scientific researches” [12].

Conclusions. Thus, the study of problem of collaboration of inquisitional subdivisions of
the National police of Ukraine with the organs of investigation of foreign countries at
investigation of criminal offences in the field of bank activity grounds to do certain
conclusions.

The first conclusion consists in that counteraction the investigated criminal offence needs
bringing in to realization of certain events of plenty of participants the list of that is set
depending on a certain case, and usually from plenary powers of certain subjects.
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The second conclusion consists in that at the level of the state in counteraction criminal
offence in the field of bank it costs to work out effective cooperation between the supreme
legislative body of power and President of Ukraine, so as exactly they begin and develop
political aspiration of the state in industry of guard of work of bank structures, by an
executive body as that organ, that provides embodiment of politics of the state in the field of
adopted, and usually MVS of Ukraine, National police of Ukraine as by supervisory organs
after implicit implementation of legislative binding overs in the marked industry.

Thirdly, with providing of organization of collaboration of inquisitional subdivisions
Department of international cooperation and european integration of Ministry of internal
affairs and Department of international constabulary cooperation of the National police of
Ukraine read by the organs of investigation of the foreign states. At the marked cooperation a
trade-out comes true by informative resources in relation to criminal offences in the field of
bank, and also aid and comfort in realization of investigators(of criminal investigation) and
secret inquisitional(of criminal investigation) actions, also realization of general research
events. Ukraine comes forward as a member of Interpol and has made agreement about a
judicial and strategic collaboration with that is founding for the use of possibilities of the
adopted organizations in investigation of criminal offences at an international level.

It costs to mark in a fourth conclusion, that co-operating of the National police of Ukraine
with international organizations takes place on global and regional levels. The best results
show up in the process of collaboration of law enforcement authorities of Ukraine with the
Working vehicle of Interpol, the aim of that consists in an exchange informative resources,
establishment of persons, things and documents that is fixed in the bases of Interpol; an
assistance is in realization of international search of criminals; realization of extradition them
events; implementation of judicial actions at an international level. These types of
collaboration have criminalistics aspiration. It touches an informative constituent that
characterizes the investigated criminal offences and helps in their opening. Similarly with
criminalistics have connection of person, objects and documents that are in an account in the
base of Interpol, in fact here the use of criminalistics methods of diagnostics and
authentication comes true, and also different directions of criminalistics technique.
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T. O. Biabko. Po3cainyBannsi KpuMiHAJIBLHUX NPaBONOPYLIEHb Yy cdepi HaHKIBCHKOT
AisIbHOCTI Ta ocolauBoOCTi cmiBmpami ciaiguux migpo3ninie HaunioHaabHoi moimii
YxpaiHu 3 1paBOOXOPOHHUMM OPraHAMH iHUINX JiepakaB i yac iX po3c/iayBaHHs

Cmamms npucesyena 8UCBimienHo 83aemo0ii cniouux nioposodinie Hayionanvuoi noniyii
Vrpaiinu 3 npagooxoponnumu opeanamu  imwux Oepoicag nio0 yac po3Caioy8aHHS
KPUMIHATbHUX NPasonopyuienv y cgepi 6aukiscvkoi Oisinbnocmi. Bucsimieno ocHosHI
Hanpamu 83a€mMo0ii NPABOOXOPOHHUX OpP2aHI8 DISHUX 0epicas y npoyeci po3ciioy8aHHs
KpUMIiHAneHux npasonopyuierv. OCmManHiM 4acom, 8paxo8yioyu 6eIuKy CycniibHy Hebe3nexy
KPUMIHATbHUX NPABONOpYyUuLerb Yy cgepi OanKiecbkoi OIIbHOCMI, 8apmo 3ay8a)cumu my
06cmagumy, wo 60HU 6Jice OA6HO HAOYIU MPAHCHAYIOHATLHO20 XApaxkmepy i NompioHo
OKpeMy yeazy 30cepedumu Ha RUMauHi 83aemolii opeanie Hayionanvnoi noniyii Yrpainu 3
MIHCHAPOOHUMU  OpeaHi3ayisMU 3 NUMAHL PO3CHIOYBAHHA YIEi Kamezopii KPpUMIHATbHUX
npasonopyutens. Ilpoananizosano nopmu Kpuminanvno-npoyecyanvroeo xooekcy Yxpainu y
po3dini IX «Misxcuapoone cnispobimuuymeo nio 4ac KpUMIHATLHO2O NPOBAONCEHHA», Oe
NPUOLIAEMbCL CYMMEBA Y8aza NPooemMam MidCHAPOOHOI 83AEMOOTT y npomuoii 3104UHHOCHII.
3okpema, HopmMu Ybo2O pO30INY OAIOMb MOMCIUGICMb BUSHAUUMU OCHOBHI HANPAMU
MINHCHAPOOHOT 83aeMO0ii: a) enasa 43 SUSHAYAE NONONCEHHS MINCHAPOOHOI NpPa8osoil
donomozu nio wac npo8eodeHHs: npoyecyarbHux Oil, 0) y enaei 44 susnaueno nopsaoox eudaui
0Cib, AKI GUUHUNU KPUMIHAbHE NPABONOPYUEHHA (ekcmpaduyis), 8) 45 enasa nepedbauac
HOJIOJCEHHS KPUMIHATLHO20 NPOBAOIICEHHA ) NOPAOKY nepeunamms,; 2) y 2naei 46 eusnaveno
NOHAMMSL GUBHAHHS MA GUKOHAHHSL BUPOKIG CY0i8 THO3eMHUX 0epaicas i nepedaia 3acy0AHCceHux
ocib. 3eepmaemuvcsa yeaza numannio chnienpayi onepamusHux nioposoinie Hayionanvroi
noaiyii w000 npomudii KPUMIHATLHUM NPABONOPYUEHHAM V OAHKIBCbKIll cghepi i3
3apyOidHCHUMU NPABOOXOPOHHUMU OP2AHAMU Y 2ATY3i ONEPAMUBHO-PO3ULYKOBOT OISIbHOCHII.
Taxe cnigpobimHuymeo 30ICHIOEMbCA  V  QU2TA0L:  OOMIHY ONEPAMUBHO  3HAYUMOIO,
KPUMIHATICMUYHOIO Ma THWO0 iHpopmayicto, a makodc 0OMiHy apxieHoio ingopmayiero i3
3a3HAYEHUX NUMAHb, BUKOHAHHS 3ANUMIE MA OOPYUEHb, B3AEMHO20 CHPUSHHA VY NPOBEOEHHI
CRibHO20 30IlICHEHHA CcheyianvHux onepayiil, 00MiHY 00C8i00M poOOmMU 3 NUMAHD
ONepamueHoO-po3uLyko8ol  OisIbHOCMI, CHPUSHHA 6 Ni020mosyi, nepeniocomosyi ma
niosuwenni keanigixayii kaopis.

Knrwuosi cnosa: cnienpays, ooMmin inopmayiero, onepamueHo-po3ulyko8a OisibHIiCMb,
MIHCHAPOOHE CNIBPOOIMHUYMBO, NPOYECYATbHI Oii.
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Y emammi Oocniosceno ssuwe incmumymy Oi3HaHHA 6 YKpainwi ma 6 IHO3eMHUX
oepoicasax. Pozenanymo nousmms KpuminaneHozo npocmynky. Ilpoananizoeano uunHe
3AKOH00ABCME0 6 KOHMEKCMI pe2ylio8aHHAs THCcmumymy OI3HAHHA AK Gopmu 00cy008020
PO3CIOYBAHHS.

B ymosax peghopmysanns KpuminanbHoco 3aKOHO0ABCMBA OOCHIONCEHHST THCIUMYNLY
OisnanHs Habyeac 6ce OLbWI020 3HaYeHHsA. OCMAHHIM HACOM  POUUPIOEMBCS KOO
YRogHO8adCeHUx 0cib Ha 30ilicHenHA Ybo2o npoyecy. Incmumym Oi3HaHHA 3A3HA8 ICMOMHUX
3MiH, 0OHAK BUHUKAE 6a2amo OUCKYCIUHUX NUMAHb i Henopo3yMiHnb, KOAU UOembCs Npo
nopsadok npogedennss Oisnanns. Lle 31 c8oco OOKy 3YMOBMIOE AKMYANbHICMb mMemMu mad
HeOoOXIOHICMb PemenbHO20 GUBHEHHS 3AKOH00A8YO0l ba3u, ananizy npoOIeMHUX NUMAHb, [Ki
BUHUKAIOMD Y 38 A3KY 3 YUM.

Kpuminanonux npocmynkis, ski poscnioyroms opeanu Oi3HAHHA, € documb bazamo. Yci
eonu nepeniueni y cmammsax Kpuminanvnoco xooexcy. L[i cycninbho Hebesneuni OisHHS
Modcymv posensioamu maxi opeanu: Hayionanvna noniyis, Cryocoa besnexu, /lepoicasne
oopo poscaioysans, Hayionanvue anmuxopynyiine Owopo mowo. Taxa pisHOManimuicmo
00360J151€ 3MEHUIUMU HABAHIANCEHHA BUKTIOYHO HA CNiOUi niopo3dinu Hayionanvnoi noniyii
Ykpainu.

Apeymenmosano OyMKy npo me, wjo cneyu@ixa 00cy008020 po3Ciioyeants, 8 MoMmy Yuci
Oi3HANHSA, € HOPMAMUBHO 3aKpinaenolo y KpuminanoHomy npoyecyanbHomy KOOeKci.

Posensnymo incmumym Oi3wauna 6 iHO3eMHUX Kpainax. IlpoeedeHo nopieHANbHY
xapaxkmepucmuky. Budineno xmowosi siominnocmi, 30kpema y @panyii npoyec nposeoens
Oi3HanHsl He NompeOye CKIAOAHHS OKPeM020 NpPOYeCyarbHO20 OOKYMeHmd, Mmool 5K 8
Yeopwuni i Ionvwi 0608’33K08010 € NPOmMOKONbLHA cxema po3cnidyeéanus. Busnaueno
ocobnugicmv  npogedenHs OisHawua y Himeuwuuwi, Oe y cyoi Oonumyrnoms camo2o
noniyelicbkoeo-0i3Hasaua sk ceioka. 3eepueno yeazy Ha QyHKYIOHY8aHHA 00CY008020
cuiocmea 8 Asecmpii, Oe 3eadana opma € €0urol Gopmoio 00Cy008020 PO3CIIOYEAHHS.
Buoineno 6ioMiHHICMb NOABCHKO2O OI3HAHHA 610 GIMUUBHAHO20, O€ ICHYIOMb Kamezopii
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2POMAOSIH, AKI He Nionadaroms nio maxy opmy 00cy008020 po3ciioysants. 3asHauero, wo
Kazaxcman € nidepom y yiti cghepi, adxce mam MONCIUBO pPO32NA0AMU KPUMIHATbHE
NPAaBoOnOpyuierHs axcy 5 hopmax.

Jlosederno HeoOXiOHiCmMb  aHANi3y IHO3EMHO20 3AKOHOOABCMBA Ol  eDEeKMUBHO20
@DYHKYIOHYBAHHSA CBOET Oepiicasi.

Knwouosi cnosa: kpuminanbHuil npocmynox, KpUMiHAIbHe NPAGONOPYUIEHHS, OI3HAHHA,
noaiyis, 00cyo08e po3ciioy8anHs.

MeTo0 € TEOpeTHYHE JOCTIDKCHHS IHCTHUTYTY JMi3HAHHA Y KPUMIHAIBHOMY
MPOIECYATbHOMY 3aKOHOJABCTBI YKpaiHU Ta 3aKOHOIABCTBI 1HIIINX JICPKaB.

ITocranoBka mpodjemu. Ha choroani y 3B’43Ky 3 HOBHOMAcCIITa0HMM BTOPTHEHHSIM
pocii 3HA4YHO TMOTIPIIMBCS PIBEHb 3JOYMHHOCTI, OCOOJMBO Ha 3BUIBHEHUX TEPUTOPISX.
HaiinmommpeHimmMy € KpUMIHAIBHI MTPOCTYIKH 1 HETSDKKI KpUMIiHAJIBHI MPAaBOMOPYIICHHS,
SKI TOTPeOYIOTh MIBUIKOTO 1 HEYNEPEPKEHOTO PO3CIIiyBaHHA. ToMy OCOOJIMBE Miclie MpHU
PO3CIiTyBaHHI TaKuX TisiHb 3aiiMarOTh OpPTaHU Ji3HaHHS, sIKi OyJIM CTBOpEHI Ui TOro, 1100
MOJIETIIUTH POOOTY CHIUUX MiAPo3aLTiB. OCKIIBKH IHCTUTYT Ji3HAHHA € BITHOCHO HOBUM, TO
BiH NOTpeOye JeTATBHOTO 03HAHOMIICHHS 1 BUBYCHHSI.

AHaji3 ocTraHHix aocaimkeHb i myouaikamiii. TeopeTWyHi Ta TNPHKIAIHI ACIIEKTH
BIJIMIOBiaNbHOCTI 32 BUMHEHHS KPHUMIHQJIBHUX IPOCTYNKIB BUBYANM TaKi HAyKOBIN, SK:
P. L. bnaryra, O. L. I'apacumis, 1O. B. I'ynynsk, H. 1. Bposko, C. I. Cimakosa, I'. 1. I'mo6enko,
0. B. Keperuu, B. B. Bantusipuyk, O. B. bayimin, B. B. [TuoBapos, JI. . IllepOuna Ta iH1mi.

Bukaax ocHOBHOro martepiaiy. 3TiJHO 3 YHHHUM 3aKOHOJABCTBOM IHCTHTYT Mi3HAHHSI
HAJISKUTH A0 CHPOLICHOT (JOpMH TOCYHOBOTO PO3CTITyBaHHS, SIKUM HMPHUIIBUAIIYE PO3TIISLIT
CIpaBH 3a CYTHICTIO 1 3MeHIIye BuTpatu. BimnosimHo no Hoen Konrpecy OOH miomo
3armo0iraHds  3JIOYMHHOCTI 1 KPUMIHAJIBHOTO MPABOCYIJS CIPOIICHE CYJAOYHHCTBO €
NPUCKOPCHUM  TOPSAKOM PO3MIIAAY 1 BHKOPUCTOBYETHCS [ Yac KPUMiHAIBHUX
MIPaBOTOPYIIEHb HEBEIMKOI TSHKKOCTI. 31 ¢cBOro OOKY 3ampOBaKCHHS IHCTUTYTY Ji3HAHHSA 1
KPUMIHAJILHOTO MPOCTYIIKY CIIPUSE MOJIETIIEHHIO poboTH ciiaunx migposainis OBC.

Taky hopMy IOCYZOBOTO po3ciimyBaHHsS Oyno 3ampoBakeHo 3akoHoM Ykpainu «[Ipo
BHECCHHS 3MiH JO NESSIKMX 3aKOHOMABUMX aKTiB YKpaiHH MIOAO0 CIPOIIEHHS IOCYIOBOTO
PO3CIiTyBaHHS OKPEMHUX KaTeropid KpUMiHAIBHUX MpaBonopymensy 1 nunas 2020 poky [7].
Hum 3axkoHOM OyJI0 BHIIYYEHO CIOBO «3JIOYMHY», HATOMICTh 3alpOBAPKCHO «KPUMiHAJIBHE
MPaBOTIOPYIICHHS», TaKOXK [ISHHSA, SKI BBAXKATHCS HETSDKKAMH 3JI0YHHAMH, TEIep MaroTh
Ha3By «KPUMIHAJIBHI MPOCTYNKH». BapTo 3a3HaunTH, 10 MOMIOHA KiacHdikallis iCHye i B
IHIINX AepskaBax, HaNpHUKIaa B YropimHi, Typeuunsi, HIseinapii, Ectownii Tommo [2, c. 299].

3rigHo 3 4. 2 cr. 12 KpuMmiHanpHOro KOACKCY YKpaiHM KpUMIHAJIBHUM IPOCTYIIKOM €
IistHHS (i 9 Ge3MisUIbHICTH), 32 BUMHEHHS SKOTO mHepenbadeHe OCHOBHE IOKAapaHHS Y
BUTILANI Tpady B po3Mipi He OUIBIIE TPHOX THUCSY HEOMOJATKOBYBAHHX MIHIMYyMIB JOXO[IIB
rpoMajisH a0o iHIE MOKapaHHsA, HE TMOB’s3aHe 3 Mo30aBineHHAM BoJi [5]. BiamosigHo,
(hopMOrO TOCYIOBOTO PO3CIiIyBaHHS TaKUX JiSHb € JI3HAHHS.

Jlo KpUMIHATBPHHUX TPOCTYNKIB MOKHA BIiTHECTH TaKi CYCHITBHO HEOE3MEUHI IisSHHS:
ct. 125 KK VYkpainu (yMHCHE JieTKe TilecHe yIKomkeHHs), 4. 1 ct. 126 KK Ykpainu (mo6oi i
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MopayBaHHs), 4. 1 c1. 185 KK Ykpaiau (kpagixkka), 4. 1 ct. 190 KK Vkpainu (maxpaiicto)
Ta i1, sKi 10 2020 poKy po3rIsSAANINCs CIITYUMH BiIALIaMU.

Vst npolenypa po3ciiiyBaHHS KpUMIHAIBHUX IPOCTYIKIB MicTuThesd y KpuminambHOMY
MpoIeCyaIbHOMY KoJiekci. 3i cBoro 0oKy crenudika JOCYITOBOTO PO3CTiAyBaHHS KpHUMi-
HAJIBHUX TMPOCTYIKIB € HOPMATHBHO 3aKPIIUICHOIO 1 MICTHTHCS Y TJaBi 25 1OTO KOJEKCY,
CIOJTH BXOJISITD!

— 0COOJIMBOCTI TOYATKY JOCYIOBOTO PO3CIiyBaHHS y (GOPMi JIi3HAHHS;

— TpolecyabHi JKepela A0Ka3iB Yy KPUMIHAIBHUX INPOBAMXKEHHAX MPO KPUMIHAIBHI
MPOCTYIIKU;

— 3aTpUMaHHS YIIOBHOBAXKEHOIO CITYK00BOIO 0CO00I0 0COOH, SIKa BUMHUIIA KPUMIHATBLHHH
HPOCTYIIOK;

— BIJIY4YEHHS peueil i JOKYMEHTIB;

— 0COOJMBOCTI MOBIJOMJICHHS TIPO ITiI03DY;

— TIOPSJIOK TIPOJIOBKEHHS, 3YITMHEHHSI CTPOKIB JAi3HAHHS,

— 3ar001XHI 3aX0/U MiJ] Yac AOCYI0BOT0 PO3CIilyBaHH KPUMIHAIBHUX NMPOCTYIIKIB;

— ciiagi (po3IIyKoBi) Iii ITiJ 9ac J0CYI0BOTO PO3CHiTyBaHHS KPUMiHAIBHUX IIPOCTYIIKIB;

— 0COOJIMBOCTI 3aKIHYEHHS JI3HAHHS,

— KIONOTaHHA TIPOKYypOpa TPO PO3TISAA OOBHHYBAILHOTO aKTa y CIPOMICHOMY
MpOBaKeHHi [6].

Jli3HaHHS NPOBOIUTHCS YHOBHOBAaXXEHUM Ha Te cy0’ekToM. Lle Moxe OyTH MmpariBHHK
HamionansHoi nosimii, Cinyx0u 6e3neku, JlepkaBHoro 0ropo po3ciiayBanb, HarioHaapHOTO
AHTUKOPYIIIHHOTO Oropo Tomo. [IO3UTHBHOIO PHCOK CTBOPEHHS TaKOTO I1HCTUTYTY €
3MEHIIIEHHS HABAaHTAKCHHS Ha CIIAYUX Y BUIVIAL PO3CHiTyBaHHA KPUMiHAIBHUX MIPOCTYTIKIB.

IToBHOBaXKEHHSAMH 0COOHM, sIKa NMPOBOAUTH Mi3HAHHS, €: OpaTH TMOSICHEHHS, BUIy4YaTu
3HapsiIA 1 3aco0M BYMHEHHS KPHUMIHAIBHOTO MpPABOMOPYIICHHS, IPOBOIUTH MEIMYHE
OCBiyBaHHS, OTPUMYBaTH BHCHOBOK CIICIiallicTa, BHOCHTH BiIOMOCTi O €IHHOTO PEECTPY
JIOCYIOBUX  pO3CIiAyBaHb. BiJNOBITHO, TOACHEHHS OCOOHM, pe3ylbTaT MEIUYHOTO
OCBiJyBaHHsI, BUCHOBOK CIICI[iaJlicTa MOXYTh OyTH IOZATKOBHMH JDKEpeNaMH JIO0Ka3iB y
KpUMIiHAIbHOMY  TIpoBaJDKeHHI. Ha mimctaBi  1poro mepeniky y  KpuMiHajabHO-
MPOIECYATEHOMY KOJEKCI 3aKpillJICHO HOBE IMOHSTTS «IpOIeCyalbHl JKepena JoKa3iB y
KPUMIHQJIBHUX TPOBAKCHHAX IPO KpHUMiHaIBHI IHmpocTynmkm». Lli mxepena noxasiB He
MOXYTb OYTH BHKOPUCTAHI y KpPHUMIHAJIbHOMY MpPOBA[KEHHI IIOA0 KPUMIHAIBHOIO
MPaBOMOPYIICHHS, KpPiM K Ha IMIJCTaBl YXBaJM CIIIYOTO CYJUIl, SKa TIOCTAHOBJISETHCS 32
KJIOTIOTaHHSM TIPOKYpOpa.

Ha BiaMiHy Bijg JI0CYIOBOTO CIIJCTBA, JI3HAHHS Iependadace CHpoIIeHY MpOIeaypy
MIPOBEJICHHA, a TaKOX OOMEXKEHHS y 3aCTOCYBaHHI HETJIACHWUX CIITYUX i 1 BUKOPHCTaHHI
3anmo0iKHMX 3axofiB Tomo. CTOCOBHO CTPOKIB IPOBENEHHS, TO IPOLEAypa IPOBEIECHHS
Ii3HaHHA Mae OyTH 3aKiHYeHa NIPOTATOM 72 TOAWH 3 MOMEHTY MOBITOMIIEHHS 0CO0i Tpo
mizo3py. Y pasi skmo ocoda He BU3HAE BUHY a00 HEOOXiTHO MPOBECTH JIOJATKOBI CIiIUi Aii,
a00 TIPOCTYNOK BYMHEHO HEMOBHOJITHHOIO 0COO0I0, TO CTPOK MOXKE OYTH MPOJOBKEHO JI0
20 nHiB. Y TakoMy BHUIIQAKy IPOKYPOP BHHOCHTH IIOCTAHOBY IIPO MPOBEAEHHS OAATKOBHX
CIITYMX JIiH 1 CTPOK OyJe MPOIOBIKEHO, ajie BiH He MOKe MepeBunryBatd 30 IHiB.
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OCKIJIbKY IHCTUTYT Ji3HAHHS € BIJTHOCHO HOBHUM, BUHHKA€E HEOOXIHICTh MPOaHATI3yBaTH
JOCBiJ 3apyOiKHHX KpaiH CTOCOBHO (hopM posciigyBaHHA. Ha Hamry mymky, 1e mocrpusie
e(eKTUBHOCTI (YHKLIOHYBaHHS IIOTO IHCTUTYTY B YKpaiHi. Taka ¢opma posciimyBaHHS
(yHKITIOHYe B 0araTthox iHO3EMHHX JepaBaxX, 30kpema y @Dpanrii, Himeuunni, ABcrpii,
Icmanii, binopyci, Yexii, [TompIi Tommo.

Hanpuknan, y ®pannii nisHaHHsS He NoTpeOye CKIaIaHHSA MPOLECyaIbHOTO JOKYMEHTa,
Toal sk y OimpmiocTi kpaiH konumHboro CPCP TakuM JOKyMEHTOM € IOCTaHOBa IIPO
BIZIKPUTTS KPHMIHAJIBHOTO IIPOBADKEHHS 1 BOHa € 000B’s3k0oBOIO [4, c. 526]. Y cycignix
IMosbmii 1 YropmwmHi mopsa 3 Ji3HaAHHSIM 30eperyiacsi MPOTOKOJIBHA (opMa JOCYIOBOTO
po3ciiayBanHs, ska 3akpimmoBaiacs y KITIK mo 1960 poky.

VY daxoBiil mitepaTypi 3a3HaudaeThcs, o y Himeuuuni mo mnpoBeldeHHS pedopMu
1975 poxky po3ciixyBaHHs poBoAmiIocs y GopMi Ai3HaHHS ab0 MOIEePEeAHBOro CIiACcTBa. Alle
JUTSL TOTO TII00 HE OTOTOXKHIOBATH POOOTY IMOIIEHCHKOTO 1 TPOKYpOpa, IMOTEPEIHE CIiJCTBO
Oyno ckacoBaHo. OcHOBHE Miclle Yy TIpoIleci pO3CHiAyBaHHSA 3aliMae IOJIIA T
KepiBHULTBOM MPOKYPOPA, TOAIL K CIiT4nil cyn/is Oepe JnIlle YacTKOBY y4acThb, HAPHKIIa] y
OpURHATTI pimieHb. O60B’A3KOBUM € JOMUT MOMILEHCEKOro y Cyi sIK CBiJIKa, a MoTineHchbKuit
31 cBOro OOKy IOBHMHEH 3IIMCHIOBATH YyCI HAJIEXKHI 3aXOIW IIOJO0 BHUSABJICHHS 1 TIOBHOTO
JOCTIDKEHHS. OOCTaBHMH 3JI0YMHY Ta 3abe3redyBaT (Qikcallito i 30epeeHHS OTPUMAaHHUX
nanux [3, c. 295].

SIKII0 pO3MIAAaTH JOCYA0BE PO3CIiLyBaHHsS Y ABCTpIi, TO BOHO 3A1HCHIOETHCS BUKITIOUHO
y ¢dopmi mizHaHHS. Llei mpolec po3MOYMHAETHCS IO TOPYIICHHS KPUMIHAILHOI CIIpaBH 1
3aKIHYYETHCS Mepeadcto MPOKypopy. 3aKiHIUTH MPOIIeC MI3HAHHSA MOXKIHUBO a00 3aKpUTTIM
cnpaBu, a0 MOPYIIEHHSIM MyOIiYHOTO 0OBUHYBAaYEHHS.

31 ceoro Ooky y Yexii Ai3HaHHS MPOBOAMTHCS BUKIIOUHO TOJIIHEI0 1 JHIIE Y THX
KPUMIHAJIFHUX TPOBAKCHHAX, SKIi MOXE 3TOIOM PO3TISHYTH palioHHHH cynm 1 3a sike
nepeadayeHo MOKapaHHs y BUTIISAI M030aBJICHHS BOJI1 HAa CTPOK HE OUTbIIe 5 POKIB.

YV HaykoBiil jiTeparypi 3akpimieHo, mo KpumiHansHUiA nporecyanbHui koaeke [lombiri
MIPOBOJUTH Ji3HAHHS JIMIIE Y TUX BHUIAIKAX, SIKIIO 33 CYCMIbHO HeOe3MeuHe JisTHHS CaHKIIis
nependayae He OubIe 3 pokiB Mo30aBiaeHHS BOJi. Takok TaM iICHYFOTh BUHSTKH, JIO KOTO HE
3aCTOCOBYETHCS Taka (popMa JTOCYI0BOTO po3CiliayBaHHs. TakKuMHU KaTeropisMu oci0 €:

— 00BHMHYBaYEHi, K1 1030aBJICHI BOII;

— HETIOBHOJIITHI,

— JIFO1TM 3 (DI3MIHUMH BajaMu (HiMi, CITiT, DITyXi);

— AKI0 0c00a He BOJIOIIE MOJIECHKOI0 MOBOIO;

— SIKIIO ICHYIOTh CYMHIBHU B OCYJHOCTI ITiJI0O3PIOBAHOTO.

Tak camo, sk i B Ykpaini, B Ilonpimi ymoBHOBakeHa HMPOBOAWTH Ai3HAHHS HE JIUINE
TOJTIITisA, @ ¥ 1HIII OpraHu.

OpHi€ro 3 HaWNepIINX IHCTHTYT MAi3HAaHHSA 3ampoBamuia Benmka bBpuranis. Ilepen
nepegadero OOBUHYBAaueHHS 10 CyAy OOOB’SI3KOBO MAarOTh OyTH HasBHI 3JIOPOBHI CEHC Ta
nyOniuHuil iHTepec. SIKImIO0 BUMOTH AOTPHMAHO i MPUHHATO pIilIEHHS MPO MiATPUMAaHHS
OOBHMHYBAuUCHHS, TO CIIPAaBY HANPABIAIOTH JI0 CyAy. TaKkoX OCHOBHUMH Cy0 €KTaMH y I[bOMY
TPOIIEC] € OIS Ta IPOKYpaTypa, TOI K B YKpaiHi KO0 MOXe OYTH 3HAYHO IIHPIIHM.
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Kazaxcran € migepoMm cepen (GopM MpoBeNeHHS JOCYIOBOTO PO3CIIIyBaHHS, Cepel IKUX
TaKi:

— 3BUYAiiHEe TONepeTHE PO3CIiTYBAHHS;

— IIPUCKOPEHE JTOCYIOBE pO3CIIiayBaHHs (He OubIe 15 nHiB);

— 3BAYalHE Ii3HAHHS;

— IPOTOKOJIbHA (hopMa JOCYAOBOTO PO3CIiTyBaHHS;

— HaKa3He MPOBaKCHHS.

Takox y KaszaxcraHi icHye BeluKa KUIBKICTh KPUMIHANIbHUX IPaBONOPYIIEHb, SKI €
npoctynkamu. 1x 6mm3eko 130 i Bci BoHM 3akpimneni y KpuMmiHansHOMy TIpoIecyanbHOMY
kozekci Kazaxcrany.

IpoRBiBiK aHasi3 3aKOHOMABCTBA IHO3EMHHUX NEpXKaB, MOXKHA 3pOOHTH BHUCHOBOK, IO
MPOBEJCHHA JOCYAOBOTO po3cligyBaHHS y (opmi fgi3HaHHS 10TpeOye JOCTaTHHOI
KBasTi(hiKaIlii yITOBHOBa)KEHOI OCOOM Ta 3HAYHMX IOPHIUYHUX 3HaHG [ 1, ¢. 64]. BBaxkaemo, 1m0
ICHY€ TEHJICHIIiS BIIOCKOHAJICHHS JOCYIOBOT'O PO3CIiayBaHHS B Oik Woro cmpoineHHs. Take
CIPOIICHHS 3HAYHO €KOHOMHUTH Yac YYaCHUKIB KPUMIHAIBHOTO MPOBADKEHHS.

BucnoBkn. Omxe, Ji3HaHHS — MPaBO3aCTOCOBHA JisUTBHICTh, SKa CHOpPsSMOBaHA Ha
po3CIiayBaHHs 1 3armo0iraHHs BUNHEHHIO KPUMIHAIBHUX MPOCTYIKIB. J{i3HAHHS MTPOBOIUTHCS
npaniBarkoM HarrionaneHoi momimii, Ciyx0Ou Ge3rneku, JlepxaBHOro OrOpo po3ciiayBaHb,
HarionansHoro antukopymiiiaoro 0rwpo tomo. [IoBHOBaXXeHHSIMH OCOOH, sIka MPOBOAUTH
Jli3HaHHS, €: OpaTH TMOSICHEHHs, BWJIyYaTH 3HapsAAAs i 3acoOM BUYMHEHHS KPHMiHAIBHOTO
MPaBOIIOPYIICHHS, MIPOBOJUTH MEIMYHE OCBIIyBaHHS, OTPUMYBAaTH BHCHOBOK CIIEIiaJIiCcTa,
BHOCHTH BIZIOMOCTI JI0 €IMHOTO PEECTPY JOCYAOBUX PO3CIiTyBaHb.
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0. Bodunova, M. Smorodinova. Institute of Inquest: Domestic and Global Practice

The article examines the phenomenon of the institution of inquiry in Ukraine and in
foreign countries. The concept of a criminal offense is considered. The current legislation in
the context of the regulation of the institution of inquiry as a form of pre-trial investigation is
analyzed.

In the conditions of the reformation of the criminal legislation, the study of the institute of
inquiry is gaining more and more importance. Recently, the circle of persons authorized to
carry out this process has been expanding. The institution of inquiry has undergone
significant changes, but there are many debatable issues and misunderstandings when it
comes to the procedure for conducting an inquiry. This, in turn, determines the relevance of
the topic and the need for a thorough study of the legislative framework, analysis of
problematic issues that arise in connection with this.

There are a lot of criminal misdemeanors that are investigated by investigative bodies. All
of them are listed in the articles of the Criminal Code. These socially dangerous acts can be
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considered by the following bodies: the National Police, the Security Service, the State
Bureau of Investigation, the National Anti-Corruption Bureau, etc. Such diversity allows to
reduce the burden exclusively on the investigative units of the National Police of Ukraine. The
opinion that the specifics of the pre-trial investigation, including the inquiry, is normatively
fixed in the Criminal Procedure Code is argued.

The institute of inquiry in foreign countries is considered. A comparative characteristic
was carried out. The key differences are highlighted, in particular, in France, the inquiry
process does not require the drawing up of a separate procedural document, while in
Hungary and Poland, a protocol scheme of the investigation is mandatory. The peculiarity of
conducting an inquiry in Germany is noted, where the investigating policeman himself is
interrogated as a witness in court. Attention is drawn to the functioning of pre-trial
investigation in Austria, where the mentioned form is the only form of pre-trial investigation.
The difference between the Polish inquiry and the domestic one is highlighted, where there
are categories of citizens who are not subject to this form of pre-trial investigation. It is
emphasized that Kazakhstan is a leader in this field, because there it is possible to consider a
criminal offense in as many as 5 forms.

The necessity of analyzing foreign legislation for the effective functioning of one's state
has been proven.

Keywords: criminal misdemeanor, criminal offense, investigation, police, pre-trial
investigation.
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CYYACHI ITPOBJIEMU Y KPUMIHAJIICTHUIII

Y cmammi 3a3naveno, wo na niocmasi U3HAHUX MEMOOONOSIUHUX NiOX00i6, 30Kpema
CUCMEMHO-0IANbHICHO20,  (POPMYIOMbCA ~ MEMOOUKU  PO3CNiOY8ANHA — OKpeMoi  epynu
KPUMIHATbHUX ~NPABONOPYUIeHb, A HA0Anl 3 YPaxXy8aHHAM cQopmMosanoi HA OCHOGI
3a2ANbHOMEOPEeMUYHOI  Memooono2ii  Memoouky  opmyromocs — oKpemi  Memoouxu
PO3CNIOYBAHHS KPUMIHATILHUX NPAGONOPYULeHb. Y 36 A3KY 3 YUM OCHOBHOIO 2inome301io nio uac
00CAI0NHCeHHA npoyecy PopMySanHs 8UO0BUX MEMOOUK € BUKOPUCMAHHA 0A3080i MemMOOUKU
K Memooono2iuHoi ocnosu. Brazyemuvcs, wo icnye Oymka, wo, nepui Hidc @opmyeamu
OKpeMi MemoOuKuU, NOGUHHA OYMU CHOPMOBAHA 3A2AbHA, YHIBEPCANbHA MOOeb, HA OA3L AKOT
MOICTUBO CIMBOPIOBAMU KOHKPEMHI MEMOOUKU PO3CNI0YBANHSL.

3asnaueno, wo 6 npaxmuxy 6npo8aAd’CYEMbCA He Juule HO8AYis, KA pPO3POoOAACMbCs
MiTbKU 6 KpuMiHazicmuyi, a i mi mMemoou, 3acobu, 3ano3uyeri 3 IHUUX 2any3ell 3HAHb, WO
PO3pOONAIOMbCA 8 NPAKMUYHUX Op2aHaX, djlle uje He ugueHi HayKoio. [J0eedeHo, wo ModcHA
nO20OUMUCA 3 MUM, Wo OilbUl AOEKBAMHUM € MEPMIH «YNPOBAONCEHHAY, AKUU OABHO
BUKOPUCMOBYEMbCA 6 KpUMIHATiCmuyi U mpakmyemuvcsa AK 0a2amosuMipHa OisIbHicmb,
NO08 A3aHA 3 HAOAHHAM HAYKOBO-MEMOOUYHOI 00nomozu 3a 6e3nocepednboc0 GUKOPUCTHANHS
3aNPONOHOBAHUX NIOX0OIE.

Knwuosi cnosa. xpuminanicmuxa, mMemoou, 310YUHHICMb, KPUMIHATbHE HPAsonopy-
wieHMs1, CyOOUUHCMEO.

Mera gocaimkennsi. Sk TMOKa3ye BHBYCHHS CIICHIANBHOI JITEpAaTypu ¥ TPaKTHKH,
CBOTOZIHI HEJOCTATHRO YBarW HPUAUISIETHCS BUBUYCHHIO W aHANi3y iHHOBaLIHHUX HAIpsSMiB
JIOCTIDKEHb KPUMIHATICTHYHOT TEXHIKM W mpobieM iX 3acTocyBaHHS y NpPaKTHUHIN
IISUTEHOCTI OpraHiB nMpaBonopsaky. OcoOIMBOT aKTyaTbHOCTI i 3HAYYIIOCTI HIUHI HA0YBAIOTh
npo0JIeMHu iHHOBAIlii Yy KPUMIHATICTHUII, SKi HA CHOTOJHI € HEIOCTATHBO PO3pOOIICHHMHU U
MOTpeOYIOTh MOTIMOICHOTO OCTiKEHHS 1 aHawizy [4].

© [iokiecvka I'. B., Inbuenxo C. 1O., 2022
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IMocTanoBka mpo6JjeMu. BBakaeTbes, MO0 KPUMIHATICTHKA CEPEJl IHIIMX CYCIITBHUX
HayK i, 30KpeMa, IOPUIMYHUX, MOPiBHAHO MOJNOAA HAyKa. Ii BiITiK iCHYBaHHS MOYMHAETHCS
IPUOITU3HO 3 IPYToi MOJOBUHU MUHYIIOTO CTONITTS. 3TOYHHHICTE SK SBHIIE 3aBXKIH IiIKaBHIIa
He TUTBKHU (DaxXiBIIIB PI3HUX HAMpPSIMIB, alie 1 BCiX Troaed. JIFoACcTBO KWIIO 1 KHUBE B CTPaxy
nepe] 3JOYMHHICTIO 1 CTUIbKH, CKIJTBKH BOHO ICHY€, IIYKajo Ta ITyKae METOIU 1 3aco0u
60poThOM 3 Heto. He MOkHA 3a3HAYMTH, L0 BYEHI HE MPUIULUIM yBary AOCIIIXEHHIO
3ITOYUHHOCTI.

Po3aymu mipo Te, 1o xk 11e 3a HeHOMEH, XTO TaKi 3JII0YHHIIi, YOMY BOHHU POOJIATH 3IOYHHH,
MOJKHA 3HAWTH B Mparsix 0araTb0X CBITOBUX YUEHHX: (iIocO]iB, iICTOPHUKIB, MPABO3HABIIIB 3
HalTaBHIMMX YaciB. [0 HUX MPHEAHYBAIHCS 1 BUCHI IHIIUX crieriaibHocTel. bibiie Bchoro,
MaOyTbh, TAKAM aHAJI30M 3aliMancsa MeIUKH, OCOOIHMBO TIICUXIaTpH, 1 ICUXOJIOTH.

Koxen yueHuit 6auumB mpoOiieMy 3JIOYMHHOCTI Ta 3JIOUYMHI BiJNOBITHO 1O CBOET
CIIEIIATbHOCTI 1 CTBOPIOBAB «CBOIO» TEOpIit0 Mpo Hel, mpo il MpHYUHM, TPO JIFOACH, IO
BUMHSIIA KPUMIiHAJIBHI TTPABOIIOPYIIICHHS.

ITocTynoBo cKjiafanacs KapTHHA 3IOYMHHOCTI. i  OCMHCIEHHIO JONMOMaraid i
MUCbMEHHUKH, Y 3100yTKaxX SIKMX OyJM MPUCYTHI TeMa 3JO0YMHHOCTI Ta MipKyBaHHs IIpO
MPHYUHY I[LOTO SBHUINA, a TAKOXK IMPO 0Ci0, M0 BUMHAIOTH KPUMIHAIBHI IPABOIIOPYIICHHS.
XapakTepHOo, IO X04Ya yCi: i BYEHI, 1 NMUCBMEHHUKH, i NMPAKTUKH — JCTCKTHBH, CYIII,
MIPOKYPOPH, aIBOKATH, MOMILEHCHKI — BBAXKAIH (i BBOXKAIOTh) 3JIOYUHHICTD 3JI0M, Y XYA0XKHIH
JiTepaTypi MOXHA 3YCTPITH YUMAJIO NUIIXCTHUX KPUMIHAJIBHUX IPABOMOPYIIEHb, X04a i
oci0, fAKi BUYMHWIM KPUMIHAJIBHI TPaBOIOPYIICHHS, ajle BUIPABIYIOTHCS aBTOpaMH i,
BiJINIOB1JTHO, YATAYaMH, SIKi CITIBUYBAFOTH ITUM MUTSIXETHAM 370YHHIISM.

ITutanHs MeTOAOMOTl KPUMIHATICTUKH I[iKaBi HUHI caMe TOMY, IO Ti TOJIOKEHHS, SIKi
OynM TIOB’s13aHI 3 «IPHUB’SI3KOIO» YCIX MPOOJIeM M0 MapKCHUCTCHKO-JIEHIHCHKOI METOO0JIOr i,
3acTapiiiv, 1 TUKTYBaHHS KOJIHMIIHIX TBEPAUX CXEM KPHUMIHAJIICTHKH 3a3HAE€ 3HAYHHX 3MiH.
OpHak HEOOXiMTHO TaKOXK 3BAKUTH HA iICTOPHKO-MATEPialliCTHYHI MO3HIIiT, BAKOPUCTOBYBATH
JUISL aHaJli3y B3JOYMHHOCTI SK CKJI4JHOTO HETaTHMBHOTO COIaJbHOTO SIBUIA TaKOX 1
JianexkThaHui merox [1].

Tak, Ha TiicTaBl BU3HAHUX METOAOJIOTTYHHUX ITiJXO0/IB, 30KpeMa CUCTEMHO-ISUTbHICHOTO,
(hOpMYIOTBCS METOIUKH PO3CIiTyBaHHS OKpPEeMOi IpylmHd KPUMIHAIBHUX IPaBOIOPYIIECHB, a
HaJali 3 ypaxyBaHHIM c(hOPMOBAHOT HA OCHOBI 3araJIbHOTEOPETHYHOT METOIOJIOTiT METOAUKH
(hopMyIOTBCS OKpEeMi METOAMKHU PO3CHiAyBaHHS KPUMIHANBHUX MPABOMOPYIICHb. Y 3B SI3KY 3
MM OCHOBHOIO TINOTE30F0 ITiJ] Yac JOCIKEHHS Tporiecy (GOpMyBaHHS BHIOBHX METOJUK €
BUKOPHUCTaHHA 0a30BOi METOAWKHU SIK METOIOJIOTIYHOI OCHOBHU. ICHYe mymKa, 1o, mepi Hix
(opmyBaTH OKpeMi METOAMKH, ITOBUHHA OyTH c(hopMOBaHa 3aranbHa, yHiBepcalbHa MOJENb,
Ha 0a3i K0T MOXIJIMBO CTBOPIOBATH KOHKPETHI METOJIUKH PO3CIIiyBaHHs [2, ¢. 79].

VYnepure ne mutanas nopymus A. M. Jlapin y 1996 p.: MipKyBaHHS TIPO CYIIEPEYHOCTI 1
MPOTAIMHH B CTPYKTYPl KPUMIHATICTUKY HABOIATH HA J[yMKY PO Te, IO TPaTULiiHI po3aiin
KPUMIHQJIICTUKA — TEXHiKa, TAKTHKAa 1 METOOMKAa PO3KPHTTS OKPEMHUX BHUJIB 3JIO0YMHIB —
MTOBUHHI WTH MicIS PO3ALTY, IO MICTHTh TIOJIOXKEHHSI, CIIUIBHI JJIs BCiX a00 0araThox CIiIuux
I, 11 BCiXx abo 0araThoX KPHMiHAJIBHHUX MPOBAKEHb HE3aIEKHO Bia kBamidikarii. Lleit
PO3IiT MOKke OyTH Ha3BaHUH 3arajJbHOI0 METOAUKOIO PO3CIiTyBaHHA [3, ¢. 34].

Hioxiscoka I'. B., [nbuenxo C. IO. Cyuacni npobnemu y Kpuminaricmuyi
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AHaji3 ocTaHHiX gocaimkeHb i myoOsikauniii. [IpoOiemMu BHKOPHUCTaHHS HOBITHIX
TEXHIKO-KPUMIHAJIICTUYHUX  3ac00iB y  Ipoleci  pPO3CIiAyBaHHA  KpUMIHAJIBHUX
MIPaBOMOPYIIEHb Oy MPEAMETOM JOCTIIKEeHHs TaKuX yueHuX, sk B. I1. baxin, P. C. benkin,
B. [I. bepna3, B.T.Tonuapenko, A.B.Imenko, H.I. Knumenko, M. B. CanreBcbkuii,
M. 4. Cerait, B. 1O. lllemiteko Ta iHm. besymMoBHO, BKa3aHI HAyKOBIII 3pOOWMIIN 3HAYHHMA
BHECOK Y JOCHIMKEHHSI PO3IIIAYyBaHOI MpoOIeMaTUKH, pOo3pOOHBIIY MOHATIHHUI anapart i
TEOPETUYHI  3acail  BHUKOPUCTAHHS  TEXHIKO-KPUMIHAJICTUYHUX 3aco0iB  Mix  4ac
PO3CITilyBaHHS KPUMIHAIBHUX PaBOIIOPYILEHb.

Bapro 3azHaumTH, 10 MpoOJieMa KPUMIHATICTHYHOTO 3a0e3IeUeHHS pPO3CIIiIyBaHHS
KpUMIHAJILHUX TIPaBOMOPYIICHs Oylia TpeAMETOM OaraThOX HAayKOBHX poOIT. 3araibHO-
METO/IOJIOTIUHIM IHUTaHHAM MPUCBAYEH] JOKTOpchki mucepraunii B. I1. baxina, A. B. Imenxka,
aki B YKpaiHi € 3aCHOBHUKaMH JTOCIi/DKEHHsI [IbOTO HANpsiMy B KpuMiHamicTuii. HaitOinpin
JIETAIILHO 1151 TIpo0JieMa PO3BHHEHA Y TEXHIKO-KPUMIHATICTHYHOMY HAIpPSMi: Y JOKTOPCHKHX
muceprarisx A. ®. Bomuacbkoro, I1. T. CkopyeHKa, a TaKOXX y YHMCICHHUX KaHIMIATCHKHX
podortax HO. FO. bap6auakoBa, A. B. I'opb6auosa, . FO. I'octeBchkoro, 1. I1. KouneBa Ta iH.
IIpobnema  KpuMiHANICTHYHOTO  3a0e3ME4YeHHs 3IIHCHEHHS CYAOYMHCTBA  BUMArae
MOJTAJTBIIIOTO JIOCIHI/PKEHHS. Y TaKOMY acIieKTi € JokTopchka pobora K. O. HarmHcebKoro Ta
kanmunatchki  E. K. TopsueBa, B. }0. Cokoma, M. A. MoiceeBa. [IpoGiemu KkpuMmiHa-
JICTUYHOTO 3a0€3MEYEeHHS] OKPEeMUX METOAMK PO3CTiTyBaHHS 3JIOYHHIB JOCHTI/DKYBAJIHCS B
JOKTOpCchkUX mucepraniax B. B. Jlucenka, P.JI. Crenantoka. Haii6GinpImoro po3BUTKY ISt
npoOiieMa Ha0yna B KaHAWIATChKUX aumcepramisx I. B. €spominoi, A. . €pekaesa,
B. B. Martsienka, JI. I1. [Tanamapuyk, K. €. [Tomkapenko, A. H. Cperernea, O. B. Tapan Ta
iH. KpumiHamicTHYHOMY 3a0€3MEYECHHIO CIiT4901 MiSUTBHOCTI HPHUCBSUCHO KAaHAUIATCHKY
nuceprariro . 1. JlaHoBcbkoOi [5].

3a3Havaroun mpo OE3CYMHIBHY 3aclyTy Mepel HayKOIO TaKWX MOBAKHUX HAayKOBIIB,
yce K HeoOXiJJHO 3BEpPHYTH YyBary Ha Te, MO0 OOMEXYBAaTH KPUMIiHAJIICTHYHE
3a0€3MeUeHHs JIMIIE CUCTEMOIO BIPOBAKCHHSI KPUMIHANICTUYHUX 3HaHb Y MPAKTHKY —
03Hauae CyTTEBO 3BYXKYBaTH 00cCsT 11boT0 MOHATTS. B. O. O0pasinoB BBaxae, 1m0 CyTHICTb
KPUMIHATICTAYHOTO 3a0e3MeyYeHHs] KPUMIHAIBHOTO CYJMOYHMHCTBA IIOJIATa€ B HaJaHHI
MOCaJ0OBUM 0c00aM NMPaBOOXOPOHHHMX OPraHiB, sAKi MPoQeciiHHO 3MIHCHIOIOTE O00POTHOY 31
3JI0YMHHICTIO, HAYKOBOI NMPOXIYKIii, sIka po3po0sieThCsl B KPUMIHATICTHIL, OCBOEHHS Ta
BHUKOPHUCTAHHS SIKOT CIpHUS€ MiBUIICHHIO ¢(EKTUBHOCTI BUKOHAHHS 3aBJaHb, 1[0 MOCTAIN
nepes NpaBoCyaasaM y oMy [6, c. 37].

BukJian ocHoBHOro marepiaiy. [103uTHBHO cripuiiMarodu Teopii, IKi pO3pOOJIIIOTECS B
KPUMIHAJIICTHII, BAPTO YCE K 3a3HAUUTH, 1[0 B IIPAKTUKY BIIPOBADKYETHCS HE JIUIIIEC HOBAIIiS,
sIKa PO3POOJIAETHCS TUIBKH B KPUMIHANICTHUIN, a # Ti METOJH, 3aco0H, 3al03UYCHI 3 1HIIHUX
rajgy3eil 3HaHb, IO PO3POOJAIOTHECS B NMPAKTUYHHX OpraHax, aje e He BHBUYEHI HayKOIo.
MoyxHa TOTOAUTHCS 3 THM, IO OUTBII aIeKBaTHUM € TEPMIH «YIPOBAIKCHHS, SIKHH JaBHO
BUKOPHCTOBYETHCSI B KPUMIHAQIICTHIII W TPaKTYeTbCs SK OaraTOBUMIpHA IiSUTBHICTS,
NoB’s13aHa 3 iH(QOPMYBaHHSIM CIIOKHBAUiB MPOIYKIii, iX HAaBYaHHAM (32 HEOOXiTHOCTI), 3
HAaJaHHSIM  HAyKOBO-METOAMYHOI  JOMNOMOTM 32  OE3[OCEpelHbOr0  BUKOPHCTaHHS
3aMpONOHOBaHUX Miaxois [7, ¢. 70-73].
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OTXe, MOCTIIOBHICTh KPUMIHANICTUYHOTO 3a0€3MeUeHHs CIiA40i MisTIbHOCTI MOYIJIMBO
NpPEeJCTaBUTH  AK  MIATPUMaHHS  BUCOKOi TOTOBHOCTI  Cy0’€KTIB  MisUIBHOCTI 3
KPUMIHAJICTHIHOTO 3a0e3MEeUeHHs TOCYIOBOTO PO3CIIiTyBaHHS; BUBYCHHS MOTPeO CIiT4oi
OiSUTBHOCTI; BHWBYCHHS 3JIOYMHHOCTI Ta BHUSBICHHA O3HAK, IO BHMAaraioTb HOBOTO
KPUMIHAICTHYHOTO 3a0e3MeYeHHS CIIiAU01 MisUTbHOCTI; BUBUESHHS MOYIIMBOCTEH BITUM3HSHOL
Ta 3apyOiKHOT HAyKH (KPUMIHANICTUKU a00 3a HEOOXIJHOCTI MOMIIMBOCTEH 3aJIyueHHs 3HAHb
3 IHIIUX raxy3eit) y KpUMIiHaJIICTUYHOMY 3a0€3MEUYEHHI HOBHUX MOTPEd CIIiAUO0i AISIBHOCTI;
BU3HAUCHHS MiJIeH, Cy0’€KTiB, 3ac00iB, METOMIB 1 TEXHOJOTIH MPOBEACHHS JJOCIIIKCHB;
po3pobieHHS chOpMyTHLOBAHOT BiIOBITHO 0 MOTPEd CiTU0i MPAKTHKH KPUMIiHATICTHIHOT
MIPOAYKIIii; TIOMEepPeIHbOI MEePEBIPKH SKOCTI, BUMPOOYBAHHS, OIIHKA OTPUMAHUX PE3yJbTaTiB
BIMOBIAHO J0 KpUTEpilB CHiI40I MpaKTUKM, 3a TOTpeOW BHECEHHA KOPEKTUB,
JOOTpALIOBaHHS SKICHUX IIapaMeTpiB MHPOIYKILii; pPeKOMEHIalii Ta BIPOBaKEHHS ii B
MPaKTUKY; CYNPOBOIY HAJEKHOTO OCBOEHHS, BIPOBAIDKEHHA B IPAKTUKY; MiATOTOBKH M
MIEPEIiArOTOBKH CJIITYMX 3TiTHO 3 HOBUMH JOCATHEHHSMH HAYKH 1 MPAKTUKH; MIATOTOBKH i
MEPeNiArOTOBKA HAYKOBUX KaJpiB I KPUMIHATICTUYHOTO 3a0e3ledyeHHs CIiguoi
JISUTBHOCT1; BUBYEHHS HOBUX MOTPEO CIia4u0i MisUIbHOCTI.

Omxke, Hacammepes] aOCONIOTHO 3pO3yMiJie CIOBO  «3a0e3leUeHHS» OJHOYACHO
BXXHUBAETHCSA B PI3HAX 3HAUYECHHSIX 1 MICTHTh HEOJHO3HAYHE 3MICTOBE HABAHTAKCHHS.
Buknaznene CBiTYHTH PO CKIAAHICTH 1 OaraToacmekTHICTh MpoOieMu, IOB’sI3aHOI 3
KPUMIHQJIICTUYHUM 3a0€3MEUCHHSAM CHII401 MiSUIBHOCTI. 3 yBarW Ha 3MICT 1 TIyMaueHHs
MOHATTS «3a0€3MeYCHHS» BYCHUMH Ta TIPAKTHKAaMH, YPaxOBYIOYUHM ICHYIOYI BapiaHTH
BH3HAYCHHS [IOTO TepMiHa, 3p0OMMO BHCHOBOK, IO KPUMIHAICTHYHE 3a0€3MEeUSHHSI CITi 1901
JSUTBHOCT] — 1€ BUBYEHHS MOTPeO CIiAY0i MPaKTUKU i, BIAMOBIAHO JI0 HHUX, PO3POOJICHHS
HayKOBO OOTIPYHTOBAaHUX Ta €KCIIEPHUMEHTAIBHO anpoOOBaHUX METO/IB, 3aC00iB, TEXHOJIOTIH,
a TaKoX 1X YIPOBaKCHHS B CIIIIUY MPAKTUKY Ta 3aCHOBaHA Ha ITUX po3poOKax MiJAroTOBKa i
MIEPEeTirOTOBKa HAYKOBUX KaJpIB 1 CHIAYUX I pO3POOJICHHS W peaJlbHOTrO 3aCTOCYBaHHS
KPUMIHAJICTUYHUX HOBEN 3 METOK ONTHMi3alii BUSABICHHS, MPUIUHEHHSA, 3amo0iraHHs,
PO3KPHUTTS Ta PO3CIiAYBAHHS KPUMIHATBHUX IPABOMOPYIIEHb.

HeoOximHO 3ayBakuTH, MO CTaH CTAOUTBHOCTI B poOOTI CIIAYOro HIiKOJIM He OyBae
a0COJIFOTHAM, OCKUIBKH B MEXaxX KPUMIHATICTHYHOI METOJUKH K PO3IUTY KPHUMIHATICTUKH
3pobJeHo 3HauHy POOOTy WI0A0 (QOopMyBaHHS 0a30BOi METOAMKH PO3CTiAyBaHHS K
CBO€pIAHOI iH(opManiitHOT Mozeni it opieHTHpa It (GOPMYBaHHS HOBHUX METOIUK YUCHHUMU
Ta EKCTPamojisAIii T MOJIOKEHb CIITYMMHA Ha MPOLEC PO3CITIIyBaHHA KPUMIHAIBHHUX
MPaBOIIOPYIIEHB Y pa3i BiACYyTHOCTI METOAMK. 3 OTJISAAY Ha L€ BapTO 3yMUHUTUCH HA OKPEMHUX
HAYKOBHUX IMOJIOKECHHSX Ta TOTJIAAaX JOCHITHHUKIB 11010 0a30BOT METOIMKH PO3CITiTyBaHHS SIK
CaMOCTIHHOI KpUMIHATICTHYHOI KaTeropii.

Y KpUMIHANICTUII 3aBXKAM YAMAIO YBarm NPUAULIIOCS PO3BUTKY 3aBEPIIATEHOTO
pO3ITy HAyKH, aje HEe HOro TEOPETHYHUM IMOJOKEHHSIM, a OUIBIIOI MIpOK METOTHKAM
pO3CIiIyBaHHS OKpPEMHUX BHJIB 3JI0YHMHIB. Take CTAHOBUINE HE € MO3UTHBHHUM, OCKUIBKH
3aCTOCYBaHHS B HMPAKTHYHIM TiSUTBHOCTI METOIUYHUX PEKOMEHIALiN Mae OyTH HacamIiepexn
0OIpYyHTOBAaHO HAYKOI0. Y 3B’S3KYy 3 IIMM METOMOJIOTIS MPAaKTUYHOI MisSUTFHOCTI CTAHOBHUTH
3HAYHAH HAYKOBHU IHTEpEC, € CBOEYACHUM Ta aKTyaIbHUM IIPEIMETOM JOCIIIKCHHS.
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Uumano Oylio BH3HAUEHO PI3HOMAHITHHX IJIXOMIB JO TPHHIHUIIB KPUMIHATICTUIHOI
Metonuku. CuHcTeMaTH3allisi MaTepially Na€ 3MOTy CTBEPIDKYBATH, IO OULTBIIOI MipOIo
3alPOIIOHOBAHI BUCHUMH TPHUHIIUIKA HE PO3MEXKOBYIOTHCS 32 TCOPETHYHUM 1 TPAKTHIYHHM
MpHU3HAUCHHSIM Ta BHU3HAYAIOThCA SK: 1) 3acamu 3MIMCHEHHS OpTraHizamii ¥ IIaHyBaHHS
po3CHiyBaHHs; 2) TPHUHIUNM (QOPMYBaHHS OKPEMHX KPUMIHATICTHYHUX METOJIHK;
3) IpUHIMOKM 3aCTOCYBAaHHS OKPEMHX KPHMIHANICTHYHHUX METOIOWK. YKasaHe 3ailBuit pa3
MiATBEPAXKY€E, MO KEepiBHI BUMOTH 1O 3AIMCHEHHS NPAKTUYHO! MisTIBHOCTI CHITYUM 1
MPUHIMITY KPUMIHATICTUYHOI METOJMKH HE € TOTOXKHUMU MOJIOKEHHSIMH Ta HE MAIOTh YiTKO{
yHi(iKaIii B HayKoBiil qokTpuHi [8].

SIx BiIOMO, KpUMIHATICTHKA SK TPUKJIAHA HayKa MMOBHHHA PO3BUBATHCS, TAK O MOBHTH,
«Ha BUNEepepKeHHs». L{e MoB’s13aH0 3 TUM, 1110 BUHUKHECHHS KPUMIHATICTUKY SIK CHCTEMU 3HAHb
3YMOBJICHO COLIQJbHUMM 3aBAAHHAMH JI€p)KaBH: PO3pPOOMTH HOBITHI NpuiloMH, 3acobu Ta
MeTonn OopoThOM 31 37oumHHICTIO. OTXKe, KpPUMIHAIICTHKA, SK CIYIIHO 3ayBaxye
B. 1O. llleniTbko, MOBWHHA pearyBaTH Ha BUJIO3MIHCHHS KPUMIHAIBHUX IPaBOMOPYIICHb, 1X
BUTOHYECHHI XapakTep, IOSBY HOBUX BHIIB 1 CIOCOOIB BUMHEHHS KPUMIHAJIBHUX
npaBonopymieHb. HapiTh 6inblie, eheKTUBHICTh POKPUTTS Ta PO3CILIYBAHHS KPUMiHAIBHUX
MIPaBOIOPYIICHb Tiependadae BUKOPUCTAHHS CYyJaCHUX HAYKOBO-TEXHIYHUX 3aC0O0IB, TEXHIYHHX
1 TAKTHYHHUX MPUHAOMIB, METOIMYHUX peKoMeHaalin [9, c. 125; 10, c. 86]. OTxke, i CTPYKTYpHI
€JIEMEHTH KPUMIHAIICTUYHOI HAyKH, 30KpeMa KpUMIHATICTHYHA TEXHiKa, TAaKOX ITOBMHHI
(hopMyBaTHCsl Ta PO3BUBATUCA 3 JOTPUMAHHSIM HA3BaHOTO BuUILe NMpuHHOUIy. ToOTo mij uac
pPO3pOOKH  BINNOBIAHMX TEXHIYHUX 3aco0iB 1 MNpHAOMIB iX 3acTOCyBaHHS ITOBHHHI
BHKOPUCTOBYBATHCS HOBITHI JOCSATHEHHS IHINMX HayK. ToMy KpHMIHQJICTHYHA TEXHIKa
MIOBMHHA HAJIaBaTH MPaBOOXOPOHHMM IPAIliBHUKAM 1 CyZOBHM €KCIIepTaM TEXHidHI 3acO0H Ta
NPUHOMH IX 3aCTOCYBaHHS, SIKi BIIOBIAIOTh CYyJaCHUM JOCSATHEHHSIM HaykH i TexHiku. [Ipore,
Ha TPEBEIMKHH JKaJlb, CYYacCHHWH CTaH BITYM3HSAHOI  KPHMIHATICTUYHOI  TEXHIKH
XapaKTePH3YEThCS HE3aI0BUTEHO, OCKLUTBKY YMMAJIO ii HAIPAIOBaHb 3aJIHIIMINACS TaKUMH, 10
HEe BCTUTAIOTH 3a 3MiHAMH 3JI0YMHHOCTI. HaBiTh Oinblle, Mae Micie CHUTyalis, KOJU OKpeMmi
NPaKTAYHI MiAPO3MIIM OCHAIICHI Ta BUKOPHUCTOBYIOTh y CBOiM MISUIBHOCTI Cy4acHi TeXHidHI
3aco0u, 30KkpeMa Ti, sKi OyiMM HaJaHi B paMKaX MDKHApOJHOTO CHIiBpOOITHUITBA. A Y
KPUMIHATICTHYHIA TEXHII SIK PO3iTI KPUMIHAJIICTUKH BIICYTHI OyIb-sIKi peKOMEHIAIIT 11010
Croco0iB 3aCTOCYBaHHS TaKMX 3aco0iB y Ipoleci KPUMIHAIBHOTO MPOBAKCHHS Ta CYIOBO-
excnepTHOI JistmbHOCTI. TOOTO (hakTHYHE TEXHIKO-KpUMIHATICTUYHE 3a0e3MeYeHHs TisUIbHOCTI
MPaBOOXOPOHHUX OPraHiB 1 CyJOBO-€KCHEPTHUX YCTAaHOB TepeOyBae Ha BHIIOMY PIiBHI, HiX
BIJIMIOBI/THI HAYKOBI PO3POOKH BITUM3HAHOI KPUMIHATICTUYHOI HayKH. Taka CHTyaIlisl € TOCUTh
HETPaBWIBLHOIO Ta TOTpeOye BUTNPABICHHS. AJKe, SK TMPUKIAJ, i1 9ac MiIrOTOBKH (axiBIliB
JUTS TIIPO3IITIB IOCYIOBOTO CIIICTBA B PaMKax BHKIAJaHHA JUCIUILTIHA «KpuMiHamiCTHKA
MaiOyTHIX «aIpo()eCiOHANIBY HABYAIOTh BHKOPHCTOBYBATH «3acTapilliy TEXHIYHI 3aco0m,
BOJTHOYAC 3AJTUINAIOTH 11038 YBArOI0 Cy9acHi TeXHiuHi 3acoou [11, c. 49].

HesBaxkaroun Ha Te, 0 y KPUMIHATICTHII MTOPS]] 3 OKPEMUMH (CTIEI[iaTbHUMH) METOAaMHU
e(peKTHBHO 3aCTOCOBYIOTh 3arajJlbHOHAYKOBI METOIM Ii3HAHHS: CIOCTEPEKCHHS, BHMIpIO-
BaHH, OIKC, TIOPIBHAHHS, EKCIICPUMEHT, MOJICITIOBAHHS, 1IeHTH(IKAI[IF0, MATEMATHYHI.
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BapTo 3a3HaunTH, 110 Y KPUMIHATICTHUI, SK 1 B IHIIMX Tally3sX HAYKH, BUKOPUCTAHHS
3araJJbHOHAyKOBUX METOJIB Ma€ TICBHY CHEHU(IKy, O[O0 3yMOBIIOETECA 00’ EKTOM,
3aBJJAHHAMHU Ta KOHKPETHUMH YMOBAMU JTOCIIKCHHS.

BucHoBku. Sk 3a3Havanocs BHINE, HAa ChOTOJHI MalTh (OPMYBATHUCS METOAUKH
PO3CITilyBaHHS OKPEMHX TI'PYNl KPUMIHAIBHHUX I[PAaBOMOPYILEHb, & HAJANll 3 ypaxyBaHHIM
c(hOpMOBAHOT HAa OCHOBI 3araJlbHOTCOPETHYHOI METOJONOTIi METOAUKH (OPMYBATHUCS BIKE
OKpeMi METOJUKH pO3CIiIyBaHHS KPUMIHAJIBHUAX TPABONOPYIICHb. Y 3B’S3Ky 3 IIHM
OCHOBHOIO TilTOTE3010 MiJ 4Yac IOCHIIKEHHs mporecy (HOPMyBaHHS CYYaCHHUX METOIUK €
BUKOPUCTaHHS 0a30BOi METOMKH SIK METOIOIOT YHOI OCHOBH.
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G. V. Didkovska, S. Yu. lichenko. Modern Problems in Criminology

This article states that on the basis of recognized methodological approaches, in
particular system-activity, methods of investigation of a separate group of criminal offenses
are formed, and further taking into account the methodology formed on the basis of general
theoretical methodology separate methods of investigation of criminal offenses are formed. In
this regard, the main hypothesis in the study of the process of formation of species techniques
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is the use of basic techniques as a methodological basis. It is pointed out that there is an
opinion that before forming separate methods, a general, universal model should be formed,
on the basis of which it is possible to create specific methods of investigation.

It is noted that in practice is introduced not only the innovation, which is developed only
in criminology, but also those methods, tools, borrowed from other fields of knowledge that
are developed in practical bodies, but not yet studied by science. It has been proven that the
term "implementation”, which has long been used in criminology and is interpreted as a
multidimensional activity related to the provision of scientific and methodological assistance
with the direct use of the proposed approaches, is more appropriate.

It is indicated that the sequence of forensic support of investigative activities can be
represented as maintaining a high level of readiness of the subjects of forensic support of pre-
trial investigation; study of the needs of investigative activities; study of crime and
identification of signs that require a new forensic support of investigative activities; study of
opportunities of domestic and foreign science (criminology or, if necessary, opportunities to
attract knowledge from other fields) in forensic support of new needs of investigative activity;
definition of goals, subjects, means, methods and technologies of conducting research;
development of forensic products formulated in accordance with the needs of investigative
practice; preliminary quality control, testing, evaluation of the results obtained in accordance
with the criteria of investigative practice, if necessary, making adjustments, refining the
quality parameters of products; recommendations and its implementation in practice; support
of proper development, implementation in practice; training and retraining of investigators in
accordance with new achievements of science and practice; training and retraining of
scientific personnel for forensic support of investigative activity; study of new needs of
investigative activity.

Keywords: forensics, methods, crime, criminal offense, justice.

Cmamms naditiuna 0o peokoneeii 10 nrucmonaoda 2022 poxy
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OCOBJIUBOCTI KPUMIHAJIICTUYHOI
XAPAKTEPUCTUKU HE3AKOHHOTI'O
BUKOPUCTAHHS 3 METOIO OTPUMAHHS
NMPUBYTKY 'YMAHITAPHOI JOIIOMOTI'H,
BJIAT'OJIMHUX MOKEPTB ABO
BE3OILJIATHOI JOIOMOI'!

Cmamms npucesuena BCMAHOBIEHHIO eNeMeHmie KPUMIHANICMUYHOL XapaKkmepucmuxu
He3aKOHHO20 BUKOPUCMAHHA 3 MEMmOol0 OMPUMAHHA NPUOYMKY 2yMAaHimapHoi odonomozu,
O11a200itiHUX nodcepme abo 6e30nIamuoi 0onomMocu. Bcmanosneno, wo 6 KpUMIHANICMUYHILL
Xapaxkmepucmuyi onucy nionseaioms Juwie mi 03HAKU, WO MAmMb came KPUMIHATICTMUYHE
3HAYEeHHs. Ma CHPUSIMUMYMb NIOBUWEHHI0 edeKmMUBHOCI 00CY008020 PO3CHIOYBAHHS MA
€Y008020 p03271A0Y KPUMIHALHO20 NPABONOPYULEHHSL.

3pobneno 8ucHoBOK, WO 00 OCHOBHUX eNleMeHMi8 KPUMIHATICIMUYHOT XApaKmepucmuxu
He3aKOHHO20 BUKOPUCIMAHHS 3 MEmol0 OMPUMAHHI NPUOYMKY 2yManimapHoi donomozu,
611a200itinux nodcepme abo O6e30NAAMHOT OONOMO2U 8aPMO GIOHECmL: NPeOMeN 30YUHHO2O0
HOCAaHHA, CNOCIO, Yac, munosi criou KpUMIHAIbHO20 NPAGONOPYUIEHHS. MA 0COOY 3TOUUHYSL.

Kpim moco, aemopom 3asnaueno, wjo npeomemom 310YUHHO20 NOCALAHHA 8 YbOMY
8UNAOKy 6yOymv: KOwmu, Mauno, nesHi npasa, pobomada, nociyeu ma iHwi o0’ekmu, wo
HAOAmMbCsL K SyMaHimapra oonomoza yu 61a2o0itni nodxcepmeu. A 00 cnocobie uuUHeHHs.
00CNi0HCY8AHO20 KPUMIHATILHO20 NPABONOPYUIEHHS MOJICHA GIOHECmU: Npooadic moseapie
(npedmemie) eyMaHimapHoi 00NOMOU, BUKOPUCIAHHA OIA200TUHUX NOXCEPME, Oe30NAAMHOT
oonomozu; YKIAOAHH [HUWUX NPABOYUHIE U000 PO3NOPONCEHHS MAUHOM 2YMAHIMAPHOT
odonomoezu, 61a200IIHUX ROJCEPME YU be30n1amHol 00noMo2u.

3aznaueno, wo 0co6010-3104UHYEM MOJICE GUCTIYRAMU. SPOMAOSHUH YKpainu, ino3emeysb
4y 0coba be3 epomadaHcmaa, ciyicbosa abo PUOUUHa 0cooa.

Knruogi cnosa: xpuminanicmuuna xapaxmepucmuxd, KPUMIHATbHE NPAGONOPYULEHHS,
KPUMIHATbHE NPOBAONCEHHS, YMAHIMAPHA 00NOMO2a, OAA200IIHA OISIbHICTb.

© Kysvmenxo O. B., 2022
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Merta cTarTi MoJsATae y BCTAHOBJICHHI 0COOJIMBOCTEH KPUMIHAIICTHYIHOT XapaKTEPUCTHKU
HE3aKOHHOTO BHKOPUCTAHHS 3 METOI OTPHUMAaHHS MPUOYTKY TyMaHIiTapHOI JOIOMOTH,
OJyiaroAifHUX MoXkepTB a00 6E30IUIaTHOI JOTTOMOTH.

IMocTanoBka mpodaemu. Ilicns moyaTky MoOBHOMACIITAaOHOTO BTOpPTHEHHS Pocilichkol
Oenepamnii Ha TepuTOpiro Hamoi AepxkaBu 24.02.2022 OiMBII TOCTPO CTalO MUTAHHS
HeoOXiJTHOCTI HajaHHA YKpaiHi SK T'yMaHiTapHOI, Tak i 0e30IuIaTHOI JONOMOTH, a TaKOX
Onaroniiinux noxeprs. OJHaK, Ha >kaub, y Wi cdepl Bigpaszy 30UIbIIMIACS KiIBKICTh
37IOBKMBaHb 1 TOMY IIOCTaj0 THTaHHS KpUMIHAJIBbHOI BiJNOBINAIBHOCTI 3a BiANOBiAHI
3iounHHi mistHEA. 24.03.2022 Oy yxBasieHud 3akoH Ykpainm «[Ipo BHECEHHS 3MiH 1O
KpuminaibHOro KoJlekCy YKpaiHu IMOAO BiIIOBIMAIGHOCTI 32 HE3aKOHHE BHKOPHCTaHHS
ryMaHiTapHoi nonomoru» [1], skum Oyna monana o KpuminaneHoro kozgekcy (mami — KK)
VYkpainu cr. 201% [2], wo 3i cBoro 00Ky Tpu3BENO 10 HEOOXIMHOCTI IOCHIIKEHHS
KPUMIHAIIICTHYHOI ~ XapaKTEPUCTUKH Ta  METONWKHA  PO3CIiAyBaHHS HOBOTO  BUIY
KPUMiHAJIFHOTO MPABOIIOPYIIICHHS.

AHani3  ocraHHix JochaimkeHb i myOuaikanii. IIutaHHA = KpUMiHATICTHYHOL
XapaKTEPUCTUKU 3HAWNUIO BiOOpaKeHHS Y JOCHIDKCHHAX O0araThbOX BITYM3HAHUX Ta
3apyOiKHHX BUYCHHX. 3arajibHi Ta OKpEeMi MOJIOKEHHS IIbOTO PO3LTY KPUMIHATICTUKA Y CBOIX
npansx BucBiToBaim B. I1. Baxin, I1. /. binenuyk, B. K. Becenbebkuii, B. I'. 'oHuapeHko,
JL. 4. Apankun, M. B. CanreBcbkumii, B. }O. lllenmiteko Ta iHmi. OjHaK HE3aKOHHE
BUKOPHUCTAHHS 3 METOI OTPHMaHHA NPUOYTKY TyMaHITapHOI IONMOMOTH, OJarofiiHuX
mo>xepTB abo 0e30IuUTaTHOI JOTIOMOTH € HOBHUM BHIOM KPUMIHAJIBLHOTO MPABOIOPYIICHHS, a
TOMY KpPUMIHAIICTHYHA XapaKTEPUCTHKA Ta METOJWKAa WOTO PO3CIiIyBaHHS MOTPeOye
[TOIAJIBIIIOTO JOCIHKEHHS.

Buxnan ocHoBHoro matepiady. [lounnatoun 3 cepeanan 80-X poKiB MUHYJIOTO CTOJITTS
Yy HAyKOBHH OOIr YBIMIUIO TOHATTS KPUMIHAIICTHYHA XapaKTepUCTHKa 37104MHIB. [licis
IIOTO BAXKO 3yCTPITH poOOTY 3 METOJWKH pO3CIiAyBaHHS, sfka O He TOYHHAIACS
BUCBITJICHHSIM IHUTaHHA NP0 X KPUMIHATICTHUHY XapaKTepUCTHKY [3, c. 183]. Amxe came Ha
MOYaTKOBOMY €Talli PO3CIiAyBaHHS KPUMIHAJIBHOTO MPABOMOPYIICHHS BiJOMOCTI, IO
MICTSTBCS B XapaKTePUCTHUII 3JI0YMHIB IIEBHOTO BHJTY, CIIPHSIOTH MOOYIOBI CIITUHX BEPCiH,
BU3HAUCHHIO HATPSIMIB JOKYMEHTYBAHHS 3JIOYMHHOI JISUTHHOCTI Ta BUKPUTTS BUHHUX.

Sk yxxe Hamu OyJl0 3a3HA4YCHO paHillle, MUTAHHS KPUMIHATICTUYHOI XapaKTEPUCTHKU SIK
OKpeMO1 KaTeropii, Tak 1 He0OXiJHOI CKIIaJI0BOI MPOIIeCy AOCYAOBOTO PO3CIIAYBaHHS Y CBOIX
MpaIsx JOCHIHKyBaIa 3HauHa KiJIbKICTh HAYKOBINIB. TOMy, Ha Hallly IYMKY, HE BIAIOYHChH JI0
MOrNTMOJICHOTO aHaNi3y HaBEICHNX HUMH BH3HAYCHb, BapTO 3BEPHYTH yBary Ha 3arajibHi
O3HAKH, SIKi 3HAXOATh Y HUX BiTOOpaKeHHS:

a) CUCTEeMa Yy3arajJbHCHHX BIOMOCTEH MPO O3HAKM IEBHOTO BHUAY KPHUMIiHAIBHHX
MPaBOIOPYIIICHE;

0) BCTaHOBJICHHS KOPEISIMIHHKUX 3B’ s3KIB MK TAKHMU TAaHHMU;

B) IPU3HAYCHICTH JJIS1 BUKOPUCTAHHS B PO3CIiAYBaHHI KOHKPETHUX BHIIB KPHUMiHAIBHIX
[IPaBOIMOPYIICHb.

Kpim toro, Ha nymky €. . JIyk’SIHUNKOBA, «B y3araJbHEHOMY BUTJISII KPUMIiHATICTHIHY
XapaKTEPUCTHUKY CIIiJ PO3TIIAATH SIK 1BA CKJIAJHUKY: a) SIK TEOPETHYHY KOHIICTIIIII0 — OCHOBY
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(bopMyBaHHS OKpPEeMHX METOIWK PO3CIIIyBaHHS 3JIOYMHIB; 0) SK pPOOOYMI I1HCTPYMEHT
posciigyBanHs (ioro iHdopMmaniiiHy 6a3y), Sk cucTeMy 3i10paHUX 1 y3arajJbHEHHX JaHUX TPO
KPUMIHANICTUYHO 3HAYYI O3HAKW MEBHOTO BHIY 37104MHIB. Lle y3aranbHeHa iHpopmaniiiHa
MOJENb, IO SIBIISIE COOOI0 CHCTEMATH30BAHUM ONMKC THUIOBHUX KPUMIHATICTHYHO 3HAUYIIUX
03HAK OKPEeMHX BHIIB (TPyIT) 3JIOUYMHIB, O BiIOOpaKatOTh 3aKOHOMIpHI 3B’SI3KW MK HUMH 1
CIIyT'YIOTh OCHOBOIO HAyKOBOT'O 1 MPAKTHYHOTO BHpINIEHHS 3aBJaHb pPO3CIiTyBaHHA. 3
KPUMIHQJIICTUYHOI TOUKU 30py Oylb-sKa po3CiifyBaHa MOXisA (3JI0YMH) SIBIsiE COOOIO
iHpOpMAIliiiHy MOJENTh MEBHOTO Kiacy (BHAY, TPYIH), IO MiITAETHCS AOCTATHBO TOYHIN
JIArHOCTHII, & OT)KEe — alNrOpUTMI3aIlii Ta MPOTHO3y pPO3CIiAyBaHHS. [HIIMMHU CIOBaMH,
3HaHHA 3a3HaueHoi i1H(OPMAIIHHOI CTPYKTYpH 3yMOBJIOE CTpATETil0 MOMIYKY ICTHHH 1
TaKTHKY JOKa3yBaHHs» [3, c. 184].

Sk cmymso 3a3HavyaoTh O. B. Crapuenko ta M. 1. by6ena, «3HaueHHS KpUMiHATICTUYHOL
XapaKTePHCTUKH 3JI0YMHIB IOJIATa€ B TOMY, IO BOHA crpusie: 1) po3poOili MpHUBAaTHUX
METOJIUK PO3CIIiTyBaHHS; 2) IOOYI0B1 TUIIOBHX IPOTPaM 1 MOJIeJIel pO3CITiTyBaHHS 37I0YHHIB;
3) BU3HAUCHHIO HAMPSAMY PO3CIIiAyBaHHI KOHKPETHOTO 31m04nHy. L[si XapakTepucTiKa Ciyrye
CIIITIOMY CBOEPITHOIO iH(GOPMAIIHHO 6a30r0, HAOOPOM BIZIOMOCTEH PO LIeH BHUI 37I0UHHIBY.

OTXe, IIJIKOM CIYIIHO MOXHA 3pOOMTH BHCHOBOK, IO y KPUMIHATICTHYHIN
XapaKTePHCTHUII OMUCY MIIATAIOTH JIMINE Ti O3HAKH, IO MAalOTh CaMe KPUMIHATICTHYHE
3HaYeHHS Ta CHIPUSATHUMYTh MiJABHIIEHHIO €(QEKTUBHOCTI JOCYJOBOIO PO3CIiTyBaHHS 1
CYZIOBOTO PO3IIISAY KPUMIHATBHOTO MTPAaBONOPYLICHHS.

Ictopito ¢opMyBaHHS IHCTUTYTY TYMaHITapHOI IOTIOMOTH, SIK MPaBHJIO, IMOB’S3YIOThH 3
OJrarofiffHIiCTIO 1 MWJIOCEpAsSM Yy JaBHI 4Yacu. Bmepiie TrymaHITapHy JONOMOTY ITOYaH
HamaBatu 3 XVIII cT. pemiriiini opranizarii, 30Kkpema MiCiOHEpChKi TOBapuCTBa. BoHu He
TINBKY MPOMAryBajid XpUCTHSIHCTBO B PI3HUX PErioHax CBITY, a i JoHOCHIN iH(pOPMAILIiI0 10
CHIBBITYM3HUKIB PO T'YMaHITapHI MOTPEOH IHIIIMX HAPOJIIB.

IIutaHHsIMH TyMaHITapHOI JONOMOTH Ha CHOTOJHI 3alMalOThCA TaKli MiKHApPOJIHI
opranizamii: /[lemapramenr OOH 3 rymaHiTapHUX NHTaHb, YTpaBiaiHHI BepxoBHOro
Kowmicapa y copaBax OixeHmiB, Mixuapoanuii Komiter UepBonoro Xpecra, BcecBiTHs
opraHizalisi OXOpOHH 3H0poB’s, JlemapTaMeHT 3 HAI3BHYANHOTO IMBUIHLHOTO IUIAHYBAHHS
HATO, Bcecgitas npomoBonsua nporpama, Jutsamii poug OOH Ta inmi. Y €BponelicbkoMy
Coro3i gie Ciyxx6a €C 3 rymanitapHoi JomoMoru ta rpomaasacbkoro 3axucty (ECHO), axa
HapaxoBye 44 BinainenHs y 38 kpainax. O4omoe mo Ciayx0y €Bpokomicap 3 MiXKHapOIHOT
CHiBIIparli, TyMaHiTapHOI JOIOMOTH Ta BPeryItoBaHHs kpu3 [3, ¢. 137].

OpHak 3 MOYATKOM ITOBHOMACIITAOHOTO BTOPTHEHHS KpaiHH-arpecopa Ha TEPHUTOPIIO
VYkpaiHn TyMmaHiTapHa J[JONOMOTa sK YKpaiHCBKOro, TaK 1 3apyODKHOTO TTOXOKEHHS
HAIXOAUTH 1 BiJ PI3HOMAHITHUX MiJIPUEMCTB, YCTaHOB, OpraHizamiii Ta ¢i3uuHHX OCio.
OpHax 11e, He3BaXKAOYH Ha BifHY 1 HOTPEOH IUBITFHOTO HACENICHHS Ta BIHCHKOBUX, IIPH3BEIIO
JI0 3IOBKHBaHb 0cO0aMH, 1[0 MAFOTh TIEBHE BiTHOMICHHS J0 BiMOBITHUX MTOCTABOK.

Hinkom 3po3yminuMm 1 BuacHMM Oymo BHeceHHs 3MiH 10 KK VYkpaian mnomsixom
JOIIOBHEHHSI HOTO CT. 2012, SIKOIO Tepe10aueHO KPUMiHAIBHY BiAMOBIJAIBHICTh 32 HE3AaKOHHE
BUKOPUCTAHHS 3 METOI0 OTPHMaHHA NpPUOYTKY TyMaHITapHOI IONMOMOTH, OJaromiiHUX
MOXepTB a00 6e30IUTaTHOT JOIIOMOTH.
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Ha wamry pmymKy, 110 OCHOBHHMX €IEMEHTIB KPHUMIHATICTHYHOI XapaKTEPUCTHKH
HE3aKOHHOTO BUKOPUCTaHHA 3 METOI0 OTPUMaHHA MNPUOYTKY TyMaHITapHOI JIOTOMOTH,
OyarofifiHuX mokepTB ab0 O€30IIaTHOI AOMOMOTH BapTO BiHECTH: MPEAMET 3JI0YMHHOTO
MOCSTaHHsI, CIIOCiO, Yac, THITOBI CIIiH KPUMIHAIILHOTO IIPABOTIOPYIICHHS Ta 0CO0Y 3JIOYHHIIS.

Posrmssmemo ix Oinmbin nmeranmbHO. BiamomigHo mo cr. 1 3akony VYkpainu «Ilpo
TyMaHiTapHy JOMOMOTY» 'yMaHiTapHa JOIOMOra — LiJboBa ajpecHa Oe30IuiaTHa 10moMora B
rpomoBiii abo HatypaibHii ¢opmi, y BUTILAI 0e3M0BOPOTHOI (hiHAHCOBOI JOMOMOTH YU
JOOPOBUILHUX MOXEPTBYBaHb a00 JOMOMOIa y BUIJISAI BUKOHAHHS poOIT, HaJaHHS MOCIYT,
10 HAJAETHCS 1HO3EMHUMH Ta BITIU3HSHUMH JOHOPAMHU 3 TYMaHHHUX MOTHBIB OTpHMyBadaM
ryMaHiTapHOi TOTOMOTH B YKpaiHi abo 3a KOpPJOHOM, sIKi TOTpeOYIOTh ii y 3B’A3KY I3
COLIAJIBHOI0 HE3aXMIIECHICTIO, MAaTepiaJbHOI0 He3a0e3MeueHICTIO, BAXKUM (DIHAHCOBUM
CTaHOBUIIIEM, BUHUKHEHHSIM HaJ3BUYAHOTO CTaHy, 30KpeMa BHACIIJIOK CTUXIHHOTO JHMXa,
aBapiif, emizeMid 1 eImi300Tid, EKOJIOTIYHHX, TEXHOTCHHHUX Ta IHIIMX KaTtacTpod, sKi
CTBOPIOIOTH 3arpo3y JJIS JKUTTS 1 30pOB’sT HaceJeHHs, a0 TSKKOK XBOPOOOI KOHKPETHHUX
(hizmuHUX 0ci0, a TAKOX JUIA MIATOTOBKHU J0 30pOMHOr0 3aXUCTy JAepXKaBH Ta ii 3aXHUCTy y pasi
30poitHOi arpecii abo 30poitHoro KoHpIiKTY [6].

3rigHo i3 ¢T. 6 3akony Ykpainu «IIpo GnaromiiiHy MisIIbHICTh Ta OJaromiiHI OpraHizamii»
0JIarOIHOIO TIOXKEPTBOKO BU3HAEThLCS O€30IUIaTHA Iepeaada 0JaroiiHUKOM KOIITIB, 1HIIIOTO
MaifHa, MallHOBUX IIpaB y BJACHICTh OeHedimiapiB JUIs JOCATHEHHS MEBHMUX, Hamepen
00yMOBJIeHHX LiJIeH OyarofiiHol nisibHOCTI [7].

OTXe, aHANI3YIOUYHA 3MICT CT. 2012 KK VYxpaiau [2], MOXHA 3pOOHTH BHUCHOBOK, IO
MPEAMETOM 3IIOYMHHOTO TTOCATaHHS Y IBOMY BHUIIAIKy OyIyTh: KOIITH, MaifHO, TICBHI TIpaBa,
poOoTa, MocIyru Ta iHII 00’ €KTH, 10 HAJAIOTHCS K TyMaHITapHa J0MoMoTra 4u OJaroiiHi
MOXKEPTBH.

Jlo cnoco0iB BYMHEHHS JOCTIDKYBAHOTO KPUMIHAJIHLHOTO TPABOMOPYIICHHS MOXKHA
BITHECTH:

1) mpoxax ToBapiB (IIpeAMETIB) TYMaHITapHOI JOTIOMOTH;

2) BUKOPHUCTAHHS ONarofifHuX MOKEPTB, 0€30IUIATHOT JONIOMOTH;

3) ykiamaHHSA IHIIMX TIPABOYMHIB IIOJ0 PO3MOPS/KCHHS MaWHOM TyMaHiTapHOI
JIOTIOMOT'H, OJTAarOIMHUX MOKEPTB YK OE30IIIATHOT TIOTIOMOTH.

logo wacy KpUMIHAJIBHOTO IIPABONOPYLICHHS, TO IEH eJIEeMEHT KPUMiHaTiCTHYHOL
XapaKkTEepUCTUKK Oyle axkTyalbHMM T dYac JOCYIOBOTO pO3CHiAyBaHHI [iil, sKi
KBaNi(piKyBaTUMYThCSI 32 9. 3 CT. 201% KK YKpaiHu, OCKITBKA B TaKOMY BHIIAIKY
KBaJTi(hIKyIOYOI0 O3HAKOIO 3JI0UMHY OyJle BYMHEHHS BiJMOBIIHUX JiH ITiJ 9YaCc HAA3BUYAWHOTO
a00 BOEHHOTO CTaHy [2].

Bimnosigao mo ct. 1 3akony Ykpainu «IIpo mpaBoBUil pekrM HaI3BHYalHOTO CTaHy»
Ha/I3BUYAWHUIA CTaH — [Ie OCOOJIMBUI MPABOBUI PEXUM, SKHI MOXKE THMYACOBO BBOJUTHUCS B
VYkpaiHi un B OKpeMHX ii MICHEBOCTSAX TIPH BHHUKHCHHI HAI3BUYAaHHHUX CHTYaIlii
TEXHOTEHHOr0 a00 MPHUPOJHOTO XapaKTepy HE HIDKYE 3aralbHOACPIKAaBHOTO PIiBHA, IO
MIPHU3BENIM UM MOXKYTh MPU3BECTH JIO JIIOJICHKUX 1 MarepiallbHUX BTpAT, CTBOPIOIOThH 3arpo3y
JKUTTIO 1 3A0pOB’I0 TPOMAJsH, a00 MpH CIpoOi 3aXOIUICHHS JCPIKAaBHOI BIAIH YH 3MIiHH
KOHCTUTYLIHHOTO Jaxy YKpalHH IUIIXOM HACHIBCTBA i Iependadac HaJaHHs BiIIIOBITHUM
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opraHaM JCp)KaBHOI BJIAAW, BIMCPKOBOMY KOMAaHIYBAaHHIO Ta OpraHaM MiCIIEBOTO
CaMOBpSAyBaHHS BiJIMOBIHO J0 LBOTO 3aKOHY MOBHOBaXXE€Hb, HEOOXIAHUX Ui BiABEPHEHHS
3arpo3u Ta 3a0e3redeHHs] Oe3NeKH 1 3M0pOB’S TPOMAJsSH, HOPMAIBHOTO (YHKIIOHYBaHHS
HaI[lOHAIBHOT EKOHOMIKH, OpPraHiB JepKaBHOI BJIaJId Ta OPraHiB MICIICBOI'O CAMOBPSTYBaHHS,
3aXHCTy KOHCTUTYLIHHOTO Jamy, a TakKoX JOITyCKae THMYacoBe, OOYMOBJICHE 3arpo30ro,
0oOMeKeHHs y 3/ilICHeHHI KOHCTUTYLIIHUX IpaB 1 CBOOOA JIFOAMHU 1 IPOMAJSIHUHA Ta MpaB 1
3aKOHHUX 1HTEPECIB IOPUANYHUX 0Ci0 13 3a3HAUEHHSIM CTPOKY Aii IIMX 0OMexeHb [8].

3rigHo 13 cT. 1 3akoHy Ykpainu «lIpo mpaBoBUIl peXUM BOEHHOI'O CTaHY» BOEHHUI
CTaH — ¢ OCOOJMBHMI TPAaBOBHM PEXKUM, IO BBOIUTHCS B YKpaiHi a00 B OKpeMHux ii
MICIIEBOCTAX Yy pasi 30poifHOi arpecii YW 3arpo3W Hamaxy, HeOE3NeKH IepKaBHIH
He3aJeKHOCTI YKpaiHu, 1 TepUTOpianbHiil HUTICHOCTI Ta nependayae HaJAaHHS BiANOBITHUM
opraHaM Jep>KaBHOi BIaJy, BIHCBKOBOMY KOMaHIyBaHHIO, BIHCBKOBUM aJaMiHIiCTpallisiM Ta
OpraHaM MICIIeBOTO CaMOBPSTyBaHHS ITOBHOBa)XCHb, HEOOXITHHUX JIJIS BiJIBEpHCHHS 3arpo3H,
Bificiui 30poiiHOi arpecii Ta 3a0e3ledycHHs HAI[IOHATBHOI OE3MeKH, YCYHEHHS 3arpo3u
HeOe3MeKH JepXkaBHIl He3aJleKHOCTI YKpaiHu, i TepuTopiaibHilf IIUTICHOCTI, a TaKOX
TUMYacoOBE, 3yMOBJIEHE 3arpo3010, 0OMEKCHHS KOHCTHUTYLIHHMX TpaB i cBOOOX JIOIUHHM 1
rpoMaJissHHHA Ta MPaB 1 3aKOHHUX 1HTEPECiB FOPUANYHUX 0Ci0 13 3a3HAUCHHIM CTPOKY il IIUX
oOMexeHb [9].

TUnoBuMMHU clijaMM HE3aKOHHOTO BHUKOPHUCTAHHS 3 METOH OTpPUMaHHA NPHOYTKY
TYMaHITapHOi JOMOMOTH, OJarogiifHuX moxxepTB a0o OE30IUIaTHOI AOMOMOTU OyIyTh:
JIOKyMEHTalIbHI ~ MIATBEpDKCHHs] HalaHHA o0co0aM BINMOBIMHWUX O0’€KTIB, yKJIaleHi
MIPaBOYHMHH Ta MOKa3aHHS CBiJKiB.

Bapto 3a3Haunty, 1o, BianosigHo 10 a63. 7 cr. 1 3akony Ykpainu «[Ipo rymanitapHy
JOMOMOTY», OTPHUMYBauaMHM TyMaHITapHOI JOMOMOTM € Taki IOPUAWYHI OCOOH, SKHX
3apeecTpoBaHO B ycTaHOBiIeHOMYy KabGinetom MinicTpiB YKpaiHu TOpSIOKy B €IUHOMY
peecTpi OTpUMYBaYiB TYMaHITAPHOT JIOTIOMOTH:

a) MiONPHEMCTBA I'POMAJACBKUX OpraHizamiii oci0 3 IHBaNiHICTIO, BETEpaHiB BiifHM Ta
mpaii, a TakoX MiIMPUEMCTBA, YCTAHOBH Ta OpraHisallii, 10 YTPUMYIOThCS 32 pPaxyHOK
OrOKETIB, YIIOBHOBa)KECHI HUMH JIepP>KaBHI YCTAaHOBH Ta OpPTraHHU MICIIEBOTO CaMOBPSTyBaHHS;

0) OJtaroiiiHi opraHizarii;

B) TPOMAJIChKi OpraHizallii oci0 3 iHBaNiJHICTIO, BeTEpaHiB BiHU Ta Mpaili, TOBaprCTBO
UepBonoro Xpecra YkpaiHu Ta #Horo oOmacHi opraHizaiii, TBOpYi CHIIKHM, a TaKOX
TPOMAJICbKI OpraHi3aiii, CTBOpPEHI JJs 3MIMCHEHHsS TMepeadadeHoi X CTaTyTHUMH JOKY-
MEHTaMH €KOJIOT1YHOi, 0370pOBYOi, aMaTOPCHKOi, CIOPTHBHOI, KyJbTYPHOI, OCBITHBOI Ta
HaYKOBOI JisSUTBHOCTI;

T') peniriiHi oprasizarii;

1) peaOuTiTalliifHiI YCTAHOBH JUISl OCIO 3 THBANIIHICTIO Ta JITEH 3 IHBAJIIAHICTIO, SKI MalOTh
BIJINIOBITHY JIIIIEH31I0 Ha 3AIMCHEHHS peadLTITAIlifiHUX MOCIYT, HE3aJIeKHO BiJl BiIOMYOro
HiAOPSIAKYBAaHHS, THITY 1 ()OPM BIACHOCTI.

A HalOyBauaM¥ TyMaHITapHOI JIOTIOMOTH BH3HAIOTHCS (Di3UYHI Ta IOPHIUYHI 0co0H, sKi ii
MOTPeOYIOTH 1 SIKMM BOHA Oe31m0CcepeTHBO HamaeThes [6].
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Kpim Toro, BignosigHo 10 4. 1 cr. 1 3akony Ykpaiau «[Ipo OnaronmidHy IisuTbHICTH Ta
OnmaroniiiHi oprasizaiii» HabyBaueM OIaroniitHol JOIMOMOry € (i3udHa 0coba, HeMPUOYTKOBA
oprasizaiiss abo TepuTopialibHa TpoMaja, MI0 OJEPXKYE AOMOMOTrY BiJl OJHOTO YH KUIBKOX
0JIaroiMHMKIB )1 JOCATHEHHS BIIIOBIIHMX IIiIei [7].

Came ToMy, Ha Hally TyMKY, OCOOOI0-3JI0YMHIIEM MOKE BUCTYIIATH:

1) rpomansuus Ykpaiau (4. 1-3 ct. 2012KK Yxpainn);

2) iHo3emelb 4u ocoba 6e3 rpomaasHcTBa (4. 1-3 cr. 2012KK Ykpainn);

3) cyxx60Ba ocoba (4. 2 CT. 2012KK Ykpainu)

4) ropuauvHa ocoba (BUMHEHHS OyIb-sAKOI1 3 3a3HAYCHHWX NMPOTH3AKOHHWX JiH BiJ iIMEHI
IOPUINIHOT 0cOOH 11 YITOBHOBaKEHOKO 0CO00I0).

BucnoBku. O1xe, 3 OIJIs/Iy Ha BCE BUIIIE3a3HAUYCHE MOXKHA 3POOUTH TaKi BUCHOBKH. [10-
mepire, 03 KPUMIHATICTHYHOT XapaKTEPUCTHKH KPUMIHAJIBHOTO  IPABOIOPYIICHHS
HEMOXJIMBO C(HOPMYITIOBATH C(PEKTHBHY METOIUKY WOTO pO3CHiIyBaHHI. A TOMY [0
OCHOBHHX €JIEMEHTIB KPHMIHAJIICTUYHOI XapaKTePHCTHUKH HE3aKOHHOTO BUKOPHCTAHHS 3
METOI0 OTpHUMaHHs MpUOYTKY TyMaHITapHOI MJOMOMOTH, ONaroAidHUX TMOXEpTB abo
0e30ruIaTHOT JOMIOMOTH BapTO BIJHECTH: MPEIAMET 3JI0YMHHOIO MOCSATaHHS, CHoci0, dvac,
THIIOB1 CITiIM KPUMIHAILHOTO MPaBOMOPYIICHHS Ta 0co0y 3iounHIs. [lo-npyre, mpeameTom
3IIOYMHHOTO TMOCSATaHHS y IBOMY BHIIQAKY OyIyTh: KOIUTH, MaifHO, II€BHI IpaBa, poOoTa,
MOCHYrH Ta iHINI OO0’€KTH, IO HAJalThCAd SK TyMaHiTapHa JOMOMOTa YW OyarofiiHi
noxxeptBu. [lo-Tpere, ocoOiuBe Miclle BIJBOJUTHCS 4Yacy BYMHEHHS KpPUMiHAJIBLHOTO
MPAaBOMOPYIICHHS SIK  €JIEMEHTY KPHUMIHATICTHYHOI XapaKTEPUCTHKH, OCKUIBKM dYac
HAI3BUYAHOTO UM BOEHHOTO CTaHy € OJIHIEI0 3 KIIFOUOBUX KBATI(iKyIOUNX O3HAK.
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O. Kuzmenko. Peculiarities of the Criminalistics Characteristics of the Illegal Use
for Profit of Humanitarian Aid, Charitable Donations or Free Assistance

The article is devoted to establishing the elements of the criminalistic characteristics of
the illegal use for profit of humanitarian aid, charitable donations or free aid. It has been
established that only those features that have a forensic significance and will contribute to
increasing the effectiveness of the pre-trial investigation and trial of a criminal offense are
subject to the forensic characteristics of the description.

It was concluded that the main elements of the forensic characteristics of the illegal use
for profit of humanitarian aid, charitable donations or free aid should include: the subject of
the criminal offense, the method, time, typical traces of the criminal offense, and the identity
of the criminal.

In addition, the author states that the subject of criminal trespass in this case will be:
funds, property, certain rights, work, services and other objects provided as humanitarian aid
or charitable donations. And the ways of committing the investigated criminal offense
include: sale of goods (items) of humanitarian aid; use of charitable donations, free
assistance; conclusion of other transactions regarding the disposal of humanitarian aid
property, charitable donations or free assistance.

It is noted that the following can act as a criminal: a citizen of Ukraine, a foreigner or a
stateless person, an official or a legal entity.

Keywords: criminalistics characteristics, criminal offense, criminal proceedings,
humanitarian aid, charitable activity.
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OCOBJIUBOCTI TA TIPABOBE PET'YVJIIOBAHHS
NMMPAKTUYHOI PEAJIBALII MOJOXEHD KIIK
YKPATHHU IOJI0 CKACYBAHHS 3AITOBIKHOTI'O
3AXO0AY JJISI MPOXOKEHHS BINCBbKOBOI
CJIYKBHU 3A TPU30BOM M1l YAC MOBLJII3AIII,
HA OCOBJINBUU NEPIO/

YV yiti emammi docniosceno nazanvhy npobnemy peanizayii noaosxcenv KIIK Yxkpainu
w000 CKACYBAHHS 3aN00INCHO20 3aX00Y OJisl NPOXOOHCEHHS BIUCbKOBOL CIYHCOU 3G NPU3OBOM
nio uac mobinizayii, Ha ocobausuil nepiod, wo € O0CUMb BANCTUBUM CbOSOOHI 6 YMOBAX
siticbkoeoi aepecii Pociticokoi @edepayii ma eedenni Oouogux Oit Ha mepumopii Yxpainu
POCIIICbKOI0 pecyiapHoI0 apMi€l0 ma iHWUMU He3aKOHHUMU GIICLKOBUMU DOPMYBAHHAMU-
aepecopamu. OKpemo 0emanbHo nPo8edeHO aHAli3 NOPSOKY CKACYBAHHS 3aN00INCHO20 3aX00y
V 8U2nA0I MPUMAHHS N0 8aPMOIO OJi NPOXOONCEHHS BIUCbKOBOL CIYHCOU.

1Tio uac 30iticnenns MoOiN3ayitiHuX 3axX00i8 Ma O0YKOMNIAEKMYBAHHS Pe2YIAPHUX YACTUH
3opotinux cun Yxpainu ma iHwux BilCbKO8UX OPMYBAHb, BIONOGIOHO 00 UYUHHO2O0
3aKOHOO0ABCMBA, NUMAHHA — CKACYBAHHSI  3aNO0INCHUX — 3aX00i8  O0asi  Ni003pIoBaHux /
008UHYBAYEHUX CMALO 0OCUMb 20Cmpe | HAOYIO0 CYCRITbHO2O PE30OHAHCY, MOMY nompebye
000amK08020 OOCHIONCEHH MA GUABNEHb HeOONIKI8, HACKIIbKU Ysi npoyedypa 0ac
MONCIUBICTNL NOKPAWUMU MOOITLHICMb OO0 YKOMNIEKMYBAHHA apMii, KOIU ye € 20CMpor
HeobXioHicmio.

Oxpema ysaza npuodineHa HOB066e0EHOMY HOPMAMUBHO-NPABOMY 3A0e3NeYeHHIo Ol
peanizayii no10AHCeHb W00 CKACYBAHHS 3AN0DINCHUX 3aX00I8 0151 NPOXOONCEHHS BILICLKOBOT
CAYIHCOU 3G NPU308OM NiO Yac MOOLII3aAYiT.

3 momenmy e6sedenns eoennozo cmawny 0o KIIK 0Oyno emeceno 8 3min 3 memoio
VOOCKOHANEHHS KPUMIHATLHO2O Npoyecy 8 Hogux ymogax. Lle ceiouumo npo piske 30inbiuenns
OUHAMIKU 3MIH 00 KPUMIHATbHO-NPOYECYATbHO2O 3AKOHOO0ABCMEA ma HeOoOXiOHicmb 1020
pemenvHoco ananizy, OCHOGHUM 3 sxkux € 3axon Ykpainu Ne 2125-IX, saxum poszoin IX-1
KIIK Yxpainu oOonoeneno cm. 616 KIIK Vkpainu. Memoro yvoco 3axomy € 0036in
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peanizygamu cpomaosHam YKpainu, npuoamuum 00 8iliCbKo8oI Cayxucou 3a CIMAanom i GiKom,
KOHCMUmMyYiiHutl 0008’30k w000 3axucmy Bimuusnu 6 ymosax 60€HHO20 cmany.
Ilepedymogoro makozo npasa cmano 3anposadxcents 8 Ykpaini abo oxpemux ii micyesocmsx
(Ha aOMIHICMPAMUBHIL Mepumopii) 60EHHO20 CMAaHY Mma 30IUCHEeHHs 3ax00i8 i3 3a0e3neueHHs
HayioHanbHoi be3nexu il 060poHuU.

Knrouosi cnosa: 3anobixcnuti 3axio, doykomniexkmyeannsi 3CY, mobinizayis, eiticbkosa
cnyorcda, 6OEHHUL CMAH.

MeTo10 HBOr0 OCHIIKEHHSI € TEOPETHYHE OOTPYHTYBAaHHS NPAKTUYHOI peaizarlil
MoJOKeHb  KpHMiHAIBHOTO —MPOIECYyalbHOTO KOJEKCY YKpaiHH IMOAO0 CKacyBaHHS
3amo0KHOTO 3aXOMy JJIs TPOXOKCHHS BIHCHKOBOI CIy:KOM 3a MPU30BOM B OCOOJUBHIA
Mepioz.

IMocranoBka mpo6aemu. CydacHi 00CTaBHHH B YMOBaX BOEHHOTO CTaHY NMOTPeOYIOTh
MOCTIMHUX JWHAMIYHMX 3MIH Yy 3aKOHOJABCTBI Jep)kKaBH, JOKOPIHHHUX 3MIiH YyCTaBiB
3BUYHOTO JKUTTS YKPAiHCHKOTO HAPOJY, CTBOPCHHS BCiX HEOOXiTHUX METOMIB MiATPUMKHU
000pOHO3AATHOCTI JiepkaBU. Y IiH CTATTi 3BEpPHEHO yBary JIMIIE HAa OJUH MaJUil aclekT
yciei 3aralbHOI CHUCTEMH MIATPHUMKH OOOPOHO3JATHOCTI, B SKY BXOIUTh CHCTEMa
MOOUTI3aMITHUX 3aX0IiB, IO 3aCTOCOBYETHCS BIIEPIIE 3a BiCIM POKIB BeJeHb OOMOBHX i
Ha Teputopii YKpaiHu, a caMe 3alydeHHs 0cCi0, sIKi MiJ03PIOIOThCS Y CKOEHHI 3JI0YMHIB
IPOTH OCHOB HAIliOHATBHOI OE3MEeKU Ta PAJOM IHIIUX KPUMIiHAJIHHHX MPAaBOMIOPYIICHb.
Taka mpaBoBa HOpMa € HOBEJIOIO Y BITYM3HSIHOMY 3aKOHOJJABCTB1, TOMY ITOCTa€ MpoodiieMa
caMe MalOyTHIX KpUMIHAJIBHO-PABOBHUX HACIIIKIB JUISI ITUX 0Ci0 Ta OKpeMO IS Jep KaBu
B miiomy. Ilpore B ymoBax BeieHHS 0oioOBHX [iif 1 30epeXeHHS HE3aJE)KHOCTI Ta
cyBepeHiTeTy VYKpaiHum 11i mpoOiemMu HaOyBaroTh (aKyJIbTATUBHUX 3HA4YeHb IS
MPaBOOXOPOHHOI JTISITEHOCTI JIepyKaBH.

AHaji3 ocTaHHix gochaigxxeHb i myoaikamii. [IpoGremy mnpakTHUHOI peaizarlii
CKaCyBaHHS 3allO0DKHMX 3aXOMiB Ul HPOXOKCHHS BifICBKOBOI CiyxOu 3a NPH30BOM B
0COONMMBHUI Tepioj] MOMEepeNIHbO MOCTIMKYBaIM Taki HaykoBi misui, sk: €. O.Mopo3os,
A. B. IlingyOHa, O. B. Bepxornsag-I'epacumenko, M. 3. Jlyuis, 1. B. I'moBoK,
I'. K. Tereparuux, B. B. Poramsceka, B. A. 3aTyp, O. M. [Ipo3nos, T. I'. domiHa Ta iHImIi.

Bukiax ocHOBHOTo MaTepiajy. 3acTOCyBaHHS HAJCKHOI IPABOBOI MPOIEAYPH € OJJHUM
13 CKJIaJOBUX €JIEMEHTIB TPUHIMIY BEPXOBEHCTBA TIpaBa, SKUH mepeadadae, 110
MMOBHOB&)XCHHSI OpraHiB MyOiiuyHOi BiaJAW TOBHHHI OyTH BHW3HAuYCHI NMPHUIKCAMHU TIpaBa, i
BHMarae, o0 1ocaIoBIIl JisUIH JUIIE B MEKax HaJaHUX IM ITOBHOBa)KEHbD.

3 moyatkoM BiiicbKOBO1 arpecii Pocitickkoi ®enepartii mpoT YKpaiHH 3aKOHOJIABIEM
BHECEHO DI 3MiH 1 OTIOBHEHb JI0 KPUMIHAIBHOTO TPOIIECyaTbHOTO 3aKOHOJaBCTBA, 30KpeMa
3 IHUTaHb JOCYJOBOTO PO3CIIyBaHHS Ta CYIOBOTO PO3TILNY KPUMIHATBHUX IPOBAIKCHD B
YMOBaxX BOEHHOTO CTaHYy.

BpaxoByroun cutyamito, fika Ckiajgacs y 3B’A3Ky 3 TOBHOMAcIITaOHUM BiiCEKOBUM
BTOpraeHHsAM Pociiicskoi @eneparii Ha TepUTOPit0 YKpaiHH Ta BBEACHHIM BOEHHOTO CTaHy, 3
METOI0 JOYKOMIUICKTOBYBAHHS BiAITOBITHUX BiiCBKOBUX (POPMYBAaHb OKPEMHM KaTETOPIisM,
OOBHHYBaUCHHX Yy BYHMHCHHI KPHMIiHAIGHUX IPABOMOPYIICHh 1 CTOCOBHO SIKUX OOpaHO

Jazebnuii A. M., Tecnuyvruii A. A. Ocobrusocmi ma npagoge pe2ynioganHs nPaKmuiHoi
peanizayii nonooswcens KIIK Ykpainu wjooo cxacyeanms 3anodiscnozo 3axo0y 015 NpOX0OHCeHHs.
8ILICbKOBOT CLydrcOU 3a NPU3060M Nid wac Moobinizayii, Ha ocobIUBUIl nepiod
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3amo0KHUIN 3aXill y BUIVISINI TPUMAHHS IIiJi BapTOK, HAJAaHO MOXIIMBICTH 3BEPHYTHUCH JIO
MIPOKYpOpa 13 3asBOIO0 MPO CKACYBaHHS 3aNI001KHOTO 3aX0Jy JUIA MOAANBIIONO MPU30BY TaKOi
0co0u Ha BiiICbKOBY ciyxOy minx yac MoOimi3aiii.

Tak, 22 Oepe3nss HaOyB umHHOCTI 3akoH YkpaiHum Ne 2125-IX, sxkum posmin [X-1
KIIK Ykpainu nomoBHEeHO cT. 616, sika peraaMeHTye ocoOIMBOCTI CKacyBaHHS 3aro0iKHOTO
3aX0ly sl TPOXOMXKEHHS BIHCHKOBOI CIy:kOM 3a HpPU30BOM MiJg vac MoOimizamii, Ha
ocobnuBHii iepiof abo 3MiHy 3amo01KHOTO 3aX0/y 3 1HIIUX IMiJCTAaB.

3rinHo 3 4. 1 ct. 616 KIIK Ykpainu y pa3i BBeleHHA B YKpaiHi a0o okpemux ii
MICIIEBOCTSAX BOEHHOTO CTaHy 3JIIHCHEHHS 3aXOiB 13 3a0e3NeUeHHs HaIllOHAIbHOT Oe3eKn i
o0opoHH, Bincivi i cTpuMyBaHHsS 30poiHOi arpecii Pocilickkoi ®Deneparii Ta/abo iHIINX
Jiep)KaB MPOTH YKpalHM Mi03pIOBaHUN, OOBHHYBau€HWH, SKUU TiJ dYac JOCYAZOBOTO
posciigyBaHHs ab0 CyJOBOTO PO3MIANY TPUMAEThCS TiX BapTOl, KpiM THX, SKi
MiZ03PIOIOTHCS Y BUMHEHHI 3JIOYHMHIB TIPOTH OCHOB HaIllOHAIbHOT Oe3MeKkn YKpaiHu, a TaKoxX
3JIOYMHIB, MepeadaueHux crattamu 115, 146147, 152-156, 186, 187, 189, 255, 255-1, 257,
258-262, 305-321, 330, 335-337, 401-414, 426-433, 436, 437-442 KpumiHaibHOrO
KOZIeKCY YKpaiHu, Ma€ MpaBo 3BEPHYTHCA A0 MPOKypopa 3 KIOMOTaHHAM PO CKACYBaHHS
IILOTO 3aMO0KHOTO 3aX0Jy JUIsl MPOXOJKCHHS BIHCHKOBOI CIY)XOW 3a TPU30BOM IIiJ[ 4ac
MoOimi3anii, Ha ocoOmBHiA Tiepion [2].

IIpokypop 3a pesyabTaTaMy pPO3MIISLY TAKOTO KJIOMOTaHHS BIpPaBi 3BEpHYTHUCS IO CYAY,
SKUU pO3MIIAZae KPUMIHAIBHE MPOBA/DKEHHS, 3 KJIOMOTAHHAM MpPO CKACyBaHHS Mid 0co0i
3aro0KHOTO 3aX0.ly Y BUTJISII TPMMAHHS 111 BAPTOIO JUIS MTPOXOKEHHS BIICHKOBOT CITY)KOU
3a MPU30BOM ITiJT Yac MOO1TI3aIlii.

IIpu mpomy m. 1 u. 1 cr. 616 KIIK Vkpainu nepenbadeHo, L0 KIOMOTAaHHS IIPO
CKacCyBaHHS 3alOODKHOTO 3aXOAy y BHUITISAI TPUMAaHHS i BapTOIO JUIS IPOXOKEHHS
BIMICHKOBOT CITy)KOM 3a TPWU30BOM ITiJi 4ac MoOiTi3allii, Ha OCOOJWBUI TEpioja, MOBHHHO
MICTHTH BHKJIaJ OOCTaBHH, SIKi CBIIYATh MPO TE, IMIO:

— ocoba mianamae mix MPOXO/KEHHS BIHCHKOBOI CIYy)KOM 3a TPHU30BOM IMiJl 4ac
MoOimi3anii, Ha 0coOIMBHIA TIEPIO;

— € BHCHOBOK TNpO TPHIATHICTh OCOOW JIO HECCHHS BIMCHKOBOI CIIy’)KOM B yMOBax
BOEHHOTO CTaHy;

— BiAcyTHI pu3ukH, nependadeni u. 1 ct. 177 KIIK Ykpainy;

— BIJICYTHIH pH3UK YXWJIEHHS 0COOH BiJ MPOXOKCHHS BIHCHKOBOI CIIy:KOM 3a MPHU30BOM
mia yac moOum3anii.

HeoOxinno 3BepuHyTH yBary, mo cT. 616 KIIK VkpaiHu BCTaHOBIIOE BUMOTH IO
3MICTy KIJIOIOTaHHS IPO CKAaCyBaHHS JHIIE 3aMO00DKHOTO 3aXOAY y BHUIJISAI TPUMAaHHS
il BAPTOIO JIJIS MPOXO/KCHHS BiHChKOBOI CITy>KOM 3a MPU30BOM ITij1 4ac MoOimi3alii, Ha
ocobnuBui mepiox, 3a3Havarun y 4. 3 4. 1 cr. 616 KIIK Ykpainu, mo BOHO MOBHHHO
MICTUTH BHKJaJ 00CTaBHH, AKi CBiA4aTh MPO Te, 0 0co0a MiAmaaae mij MpoxXoMKeHHS
BificbKOBOi ciykOM 3a MPHU30BOM Mmixg yac MoOimizamii, Ha ocoOnmBHI mepiox, Ta
BHCHOBOK PO NMPUAATHICTH OCOOM 10 HECCHHS BiHCHKOBOI CIIy’kKOM B yMOBaX BOEHHOTO
crany [3].

Jlaze6nuii A. M., Tecruyvkuii A. A. Ocobnusocmi ma npagose pe2yn08anHs NPpaKmuyHoi
peanizayii nonoxcenv KIIK Yxpainu ujooo ckacysanns 3ano6ixcho2o 3axo0y 0Jia NPOXoO0#CeHH s
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[Mopsimok ckacyBaHHS 3allOO0KHOTO 3aXO0Jy Y BHUTIISAAI TPUMaHHS I BapTO s
MPOXO/KEHHs BIHCHKOBOT CiTyk0u BUINIsgae Tak [4]:

1. Ilix wac AOCYIOBOTO pO3CIigyBaHHS a00 CyJOBOTO pO3IJSAY MiJO3PIOBaHUH,
0OBHHYBauCHHH 3BEPTAETHCSA 3 KIIOTIOTAHHSM JI0 MTPOKYpOpa IMpo 00paHHsS HoMy 3armo0i>KHOTO
3aX0lly y BUIJISII 3BUIBHEHHS 3-Tia BapTu. [IpoTe, Ha Hamly QyMKy, IOJaHHS Ma€ MiCTHTH
3a8By PO BOJICBUSBICHHS OCOOM 3aXMINATH HE3AIEXKHICTb 1 TEPUTOpiaibHY LUIICHICTh
VYkpaiHu, a TaKOXK JI0Ka3y, IO MiATBEPUKYIOTh 00CTaBHHU ITPOXOIKEHHS 0CO00I0 BIHCHKOBOT
ci1y>0u 3a MOOii3alLier0 B 0COONUBUI NEPIOL.

2. 3a pe3ynbTaTaMH PO3TIISALY CKapTH IiT03PIOBAHOT0, OOBHHYBAYEHOTO IPOKYPOP
3BEPTAETHCA JO CIIIUOTO CYIIi, CYAy 3 KJOMOTAaHHSIM TIPO CKacyBaHHS o0co0i
3armo0iXKHOTO 3aX0Jy y BUIJIAAI TpUMaHHs mix Baproro. [IpoTe 3BepTaemMo yBary, o
IPOKYPOPCHKUH PO3IIISL CYAy Ta CTPOKH amnesliiiHOrO OCKap)KeHHS 3aKOHOM He
nepeadadeHi.

3. Cyn 3giiicHIOE HEBIAKIATHUN PO3TIAA KIOMOTAHHS IPOKYpOpa IPO CKacyBaHHS
3amoODKHOTO 3axoAy. BaxinBO 3a3HAuYMTH, INO CHITYMH CYAJsS Mae MpaBO CKacyBaTH
3anO00DKHUN 3aXij JIMIe 32 HAsBHOCTI MOBAXKHHUX MPUYMH. 3 II€I0 METOI0, 30Kpema,
MIPOKYpPOp TMOBHHEH JIOBECTH Cydy, IO 0co0a MpUIaTHA 10 BiHCHKOBOI CIIY»OH, BiICYT-
HICTh PH3WKY HEBUKOHAHHS IMiTO3PIOBAaHUM / MIACYIHHUM TIpoOleCyaTbHUX O0O0O0B’s3KiB,
MOKJIQJICHUX Ha 0co0y KpUMiHAJIBHO-NPOIlECyaJbHIUM 3aKOHOM, Ta IO BiJICYTHIH pU3HK
YXUJICHHS Bif BIHCHKOBOI CIy:KOM y 3B’SI3Ky 3 NPHU30BOM Ha OCOONMBHI mepion 3a
MoOini3ali€ro.

4. TloctaHoBa MPO CKacCyBaHHS ITiJO3PIOBAHUAM / TMIJICYTHHUM 3alO0DKHUX 3aXOIiB Y
BUTJISIII TIPOXOKEHHS BiMiCBKOBOI CITy>KOH MTi gac Moobimi3auii Ta B ocoOnuBuii nepiof [4].

HopmatuBHO-IpaBoBi akTH YKpaiHM, cepei 1HIIOT0, BHM3HAYAIOTh Taki (opMu
MIPOXOKEHHS BIICHKOBOT CITY»KOW B OCOOIMBHIA TTEPiO:

1) 3a mpu3oBoM min yac MoOimi3amii, Ha ocoOmuBmii mepion (3akoH Ykpainu «IIpo
BifiCbKOBHIT 060B 130K 1 BilicbKOBY ciyx0y» (mami — 3akon Ne 2232-X11);

2) cunu TeputopianbHoi 060poHM 30poitHux cun Ykpainu (3akoH Ykpainu «IIpo ocHOBH
HaIliOHAJIBHOTO CIPOTHBYY (naui — 3akon Ne 1702-1X, 3C Ykpainn).

3 oAy Ha 3MICT TOJIOKEHb 3aKOHOJABCTBA MPOXOJDKCHHIO BIMCHKOBOI CIyXOW He
misrae ocoda, ska:

— HE HAJeXHUTh JIO BiHICHKOBO300OB’si3aHMX a00 pe3epBicTiB, TOOTO He mepeOyBae Ha
BIJIIOBITHOMY BIHCBKOBOMY OOJIKY y TEpUTOPIaIbHOMY IIEHTPI KOMIUJIGKTYBaHHS Ta
comianpHOI miarpuMkn (xani — THKCIT),

— paHille 3acy/KeHa JIo TI030aBJICHHS BOJIi 32 BUMHEHHS TSHKKOTO 00 0COOIMBO TSHKKOTO
3JI0YUHY,

— HaIlpaBJIeHa [UTs BiIOYBaHHS pEaIbHOTO MOKAPAHHS IO YCTAHOB BUKOHAHHS IIOKAPaHb.

To0OTo 0coba, cymuMicTh SIKOi oranieHa abo 3HATa 32 BU3HAUCHI KaTeropil 3JI0YHHIB, TEXK
HE MUIArae TPHU30BY IS NPOXODKEHHS BIHCBKOBOI CIy)KOM mijg dYac MoOimizamii, Ha
0CcOoOIMBHUI mepio.

Bapto 3ayBaxwurtu, mo 3akoHom Ne 1702-IX BBemeHO HOBE TOHSATTS «TEPUTOpPiabHA
obopoHay.

Jazebnuii A. M., Tecnuyvruii A. A. Ocobrusocmi ma npagoge pe2ynioganHs nPaKmuiHoi
peanizayii nonodicenv KIIK Vkpainu wjooo ckacyeans 3anobigchoco 3axo0y 0si nPOX0ONCEHH S
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Jo ckiany TeputopiabHOT 00OPOHHM BXOIATH MiApO3dinu (BilichkoBi 4yacTuHHU) Cuil
teputopianbeHoi oboporn 3C VYkpaiHHM, a TakoX OKpeMo J00poBOJbYi (OpPMYyBaHHS
TEPUTOPIATBHOI TPOMAJIH, SKi HE BAPTO OTOTOXKHIOBATH.

BoaHovac uieHCTBO y 100pOBOIBUOMY (DOpMyBaHHI He 3BUIBHSE 0COOY Bia 00OB’SI3KYy
MIPOXOKEHHS BIICHKOBOI CIIY’)KOM 32 MPHU30BOM IIiJl Yac MOOiTi3allii, Ha 0COONMBUH TIEpion
(. 6 IonoxxenHs po KOOpoBOIIBYI (POPMYBAHHS TEPUTOPIATEHUX TPOMAJI, 3aTBEPPKEHOTO
nocranoBoro Kabinery MinictpiB Vkpainu Bix 29.12.2021 Ne 1449).

OTxe, 1HILIIOBaHHS CTOPOHOIO 3aXUCTY MUTAHHA NPO CKACYBaHHS 3amoOO1KHOTO 3aX0Ay
0c0o0i, SKa TPUMAETHCA IIiJ] BapTOI, IS MPOXOKEHHS CIYXOH y 100pOBOIEYOMY
(bopMyBaHHI TEpUTOpIAILHOI TPOMAgH, HE € TIJCTABOK JUIs 3acTOCYBaHHS CT. 616
KIIK Vkpainu.

HaroMicTe HaaxomKeHHS TaKOro KJIOIMOTaHHS CTOPOHH 3aXUCTy AJs Oe3rmocepeIHbOro
MIPOXOKEHHS 0CO00I0 BIHCHKOBOI CITY)KOM y TiApo3aiax (BiicbKOBHX yacTHHAaX) came Cui
TepuTopianbHoi oboponn 3C Ykpainu mmij gac MoOLTi3aMii, Ha OCOOIHMBHIA TIEpio, Miasarae
pO3IJsioy y BKA3aHOMY IOPSAKY 3 ypaxyBaHHSAM OOCTaBHMH CIIpaBH Ta ITIOJOXEHb CT. 616
KIIK y ix cykymHOCTI.

IIpokypop mijg Yac po3risAay KIOIMOTAHHS CTOPOHW 3aXHCTy B MOPAIKY CT. 616
KIIK Vkpainu 3Beprae yBary, mo, BigmoBigHo g0 cT. 6 3akony Ne 2232-XII, BiiicbkoBa
ciryxk0a 3a MPU30BOM Tl yac MOOLTi3aIii € OKpeMUM, BIIMIHHUM BiJI IHIIUX BUIIIB BIHCHKOBOL
CITykO0Hu.

Sk 3a3nayeno B 4. 3 cr. 616 KIIK Ykpainu, ocoba, CTOCOBHO SKOT CKACOBAaHO 3aITO01KHHHA
3aXiJ, Ma€ HEBIAKIaaHO, He misHime 24 roauH, 3 sButucs g0 BiamosigHoro TLKCII 3a
MicIieM peecTpailii. Y pasi He3 SIBJICHHS IPOKYPOP MOAa€ KIOMOTaHHS PO 0OpaHHSI CTOCOBHO
Hel 3amobixHOTro 3ax01y. KOHTponb 32 BUKOHaHHSIM YXBaJIW CIITYOTO Cyndi abo cymay mpo
CKacyBaHHS 3aImo0IXKHOTO 3aX0/1y IMOKJIaIal0ThCs Ha TIPOKypopa.

OTxe, O0OOB’S3KOBOI0  TIEPEIyMOBOIO  peawi3amii  MPOKYpopoM  ITOBHOBaXKCHB,
nependavennx cr. 616 KIIK Vkpainu, € omiHka OOCTaBHMH, IO CBiJ4aTh MPO HASIBHICTH
MiicTaB JUIs MPOXOMXKEHHS MMiJO3pIOBAaHUM, OOBHHYBaUE€HHUM BiliCBKOBOI CIIyOH 3a IPU30BOM
i yac MOOiTi3aIii, Ha 0COOIMBHIA TIEPIOI.

[Ipu upoMy OPSAIOK MPOBENCHHS MIPU30BY IPOMAISIH HA CTPOKOBY BICHKOBY CITykO0y 3a
CTaHOM 3/I0pOB’sl, IPUIHATTS TPOMAJSH Ha BiHCHKOBY CIIyOy 32 KOHTPAKTOM, IIPOBEJCHHS
MEINYHOTO OIJISAy BiHCHKOBOCIYKOOBIIIB, BifCBKOBO300OB’SI3aHUX, PE3EPBICTIB IS
BU3HAUCHHS CTYIEHS MPHUAATHOCTI MO BICHKOBOI CIIy:KOHM periaMeHTOBaHO llonoskeHHIM
PO BiCBKOBO-TIKapchKy ekcrepTu3y B 3C Ykpainu (Haka3 MiHicTpa 000poHH YKpaiHU Bin
14.08.2008 Ne 402).

HasiBHiCTh BiAMOBIAHUX BiIOMOCTEH NpPO MPHUIATHICTh 0COOM JIO BIMCBHKOBOI CIyKOH B
YMOBaX BOEHHOTO CTaHy Ma€ OyTH BCTaHOBIICHA MPOKYPOPOM Ta CIYTYBATH IiJCTABOIO LIS
YXBaJEHHsI pimieHHs B mopsaky cT. 616 KIIK Ykpainu.

Y KOXXHOMY KOHKPETHOMY BHIIQJKy HAasBHICTH BIOMOCTEH IpO Te, IO 0coda mimisirae
MPOXOKEHHIO CTYkOM 3a MPU30BOM MijJ yac MoOimi3alii, Ha OCOONMMBHI TEpioJ, a TaKOX
HasBHICTh BUCHOBKY TPO TPHUIATHICTH OCOOM IO HECCHHS BiICBKOBOI CIIY)KOM B yMOBax
BOEHHOTO CTaHy Ma€ OOIPYHTOBYBATHCS MPOKYPOPOM Y KIOIOTaHHI, SIKE MMOBHHHO OyTH

Jlaze6nuii A. M., Tecruyvkuii A. A. Ocobnusocmi ma npagose pe2yn08anHs NPpaKmuyHoi
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MOTHBOBaHHMM, HaJaBaTH 3MICTOBHE IOSICHEHHS HIOAO0 (PAKTUYHMX Ta IOPUIUYHUX IJICTAB
YXBaJICHHsI PIICHHS PO HOTO 33JJ0BOJICHHS.

HacnigkoM HenOTpUMaHHS BKa3aHUX YMOB MOXE OyTH YXBaJICHHS CYIOM PIIICHHs MPO
BiJIMOBY B 3a/IOBOJICHHI KJIOITOTaHHS IIPOKYpOpAa.

VY BuUNAnKy X 3aIOBOJICHHS CYZOM KJIOIOTAHHS MPOKYpOp Mae 3a0e3NeUnTH HaICKHUH
KOHTPOJIb 32 BUKOHAHHSAM YXBAJIU CIITUOTO Cyaai abo Cyay Ipo CKAacyBaHHS 3amo01KHOIO
3axony.

B o3HaueHOMy TOpPSOKY pPO3IJSANAETHCS TAKOXK  KIOMOTAHHS  ITiJO3PIOBAHOTO,
0OBHHYBAaYEHOI'O JO SKOTO 3aCTOCOBAHO IHINWMK 3amoODKHUN 3axill, HDK TPUMaHHS I
BapToIO (4. 4 cT. 616 KIIK Ykpainn).

Sk 3azHauaB T. O. JlockyToB, BUKOHAHHS IPOKYPOPOM IOBHOBAXKEHb CHNITUOTO CYAMI
IIO/I0 TIEPEBIPKU 3aKOHHOCTI 3aTPUMAaHHS HacaMIlepe]l aBTOMATHYHO 3JIMCHIOE TIOMaTbIIHNA
CYIOBHUI KOHTPOIB 32 IIUM 3aXO0JI0M IMPOIECYaIbHOTO MPUMYCy. [HITMMH ciioBaMu, SIKIIO il
gac BeIeHHS OOWOBHX [iif 3aTpuMaHHil y BHHITKOBOMY HOPSIOKY IOCTABISIETHCS O
MPOKYpOpa, CyJOBUN KOHTPOJb 33 3aKOHHICTIO TAKOTO 3aTPUMAaHHS CIITYAN Cy[is TOBUHCH
3MIACHUTH HETaitHO 3a MepIIo MOXIUBICTIO [1, . 419].

Kpim toro, 3akoHom Ykpainu «I[Ipo BHeceHHs 3MiH 10 KpuMiHAIBHOTO TPOIECYalbHOTO
KOJIEKCY YKpaiH! MI0A0 yAOCKOHAICHHS MOPSIKY 3IIHCHEHHS KPUMIHAIBFHOTO TPOBAIKEHHS
B YMOBaxX BO€HHOro craHy» Big 14.04.2022 Ne 2201-IX BHeceni 3miHu g0 4. 1 cr. 335
KIIK VYkpainn. 3okpema, SKIO O0OBHMHYyBaueHMH OyB MpH3BaHMUN IS MPOXOKEHHS
BiiCEKOBOT CITy>KOHM 3a MPHU30BOM IIiJl 4ac MOO1Ti3allii, Ha 0OCOONUBHUI Tepioa, Cyl 3YIUHSE
CyIOBE TPOBADKEHHS CTOCOBHO TAaKOTO OOBHHYBAYEHOTO IO HOTO 3BITbHEHHS 3 BiHICEKOBOI
CIIy)KOU 1 TIPOMOBIKYE CYIOBE MPOBAIKCHHS CTOCOBHO IHIIUX OOBHHYBAa4€HHUX, SKIIO BOHO
3AIMCHIOETHCS MO0 JACKIIBKOX 0ci0 [2].

3BaXkalouM Ha BHKIIAJICHE, 3BEPTAEMO YBary Ha HeOOXiTHICTh 3a0e3MeueHHS €)eKTHBHOTO
3MIMCHEHHSI TPOKypOpaMH TOBHOBaXKCHb T 4Yac JIOCYAOBOTO pO3CIiAyBaHHS Ta
HiATpUMaHHS MyOIiYHOTO OOBHHYBAUYEHHS y KPUMIHAIBHHUX NPOBAIKECHHSIX.

BucHoBku. 3akoHojaBels nepeadayrB MOXKIMBICTh CKAaCyBaHHS 3amoOKHOTO 3aX01y
MiI03pIOBAHOMY, OOBHHYBAUE€HOMY, SIKHH i Yac JOCYIOBOIO PO3CIiyBaHHS a00 CyIOBOTO
PO3TIIIAY TPUMAETHCS TMiJ BAPTOIO, ¥ pa3i BBENEHHS B YKpaiHi BOEHHOTO CTaHy IJISl IPU30BY
Takoi 0coOM Ha BIHCHKOBY CIIYKOY T yac MoOiTi3allii, o Hapasi peanizyeThecsl Ha MPAKTHIIL.

CpOrojiHi Ba)XKO 3a3HAYMUTH, HACKUIPKM TaKi 3aKOHOJAB4Yi Jii 3MOXYTh MiJBUIIUTH
KpUMIHOTCHHHH pIiBEHb CYCIIJILCTBA, ajié OJHO3HAYHO IOKpaIlye OOWOBY TOTOBHICTb
30poitHnx cmin YKpalHM Ta IHIINX BIHCBKOBHX (POPMYBaHb, OCKITBKH y HUX OCI0 yxke
MPHUCYTHIA JIOCTaTHIA piBEHb MiATOTOBKU JUIA BelleHHS OOMOBMX Mil, sKkMii BOHM HaOymH,
MPOXOJSTUH BICHEKOBY CiTy>k0y B 30Hax npoBeaeHHst ATO Ta B mopansmomy OOC.

Pimennss mpo ckacyBaHHsS 3amoODKHOTO 3aXOIy y BHIVDIAI TPUMAHHS IIiJ] BapTOIO
YXBAITIOBATUMETHCS CIITYUM CYAICI0 a00 CyIOM 3a KIOMOTaHHSM IPOKYpOpa, Ha SIKOTO i
MOKJIAIAETHCST KOHTPOJIb 338 BUKOHAHHSM IIHOTO PIllICHHS.

BinkpuTuMm 3anuinaeThcs THUTaHHS 3IIACHEHHS KOHTPONIO 3a ocobamu, mo Oymu
3BUIBHEHI Bijl BIIOYBaHHS 3a001KHOTO 3aX0/1y Ta iX MOXKIUBUX PELUIUBHUX JTiH.

Jazebnuii A. M., Tecnuyvruii A. A. Ocobrusocmi ma npagoge pe2ynioganHs nPaKmuiHoi
peanizayii nonooswcens KIIK Ykpainu wjooo cxacyeanms 3anodiscnozo 3axo0y 015 NpOX0OHCeHHs.
8ILICbKOBOT CLydrcOU 3a NPU3060M Nid wac Moobinizayii, Ha ocobIUBUIl nepiod
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A. Lazebniy, A. Teslytskiy. Peculiarities and Legal Regulation of the Practical
Implementation of the Provisions of the Criminal Procedure Code of Ukraine Regarding
the Cancellation of a Preventive Measure for Military Service under Conscription
During Mobilization, for a Special Period

This article examines the urgent problem of implementing the provisions of the Criminal
Procedure Code of Ukraine regarding the cancellation of the preventive measure for military
service during the mobilization period, for a special period, which is extremely important

Jlaze6nuii A. M., Tecruyvkuii A. A. Ocobnusocmi ma npagose pe2yn08anHs NPpaKmuyHoi
peanizayii nonoxcenv KIIK Yxpainu ujooo ckacysanns 3ano6ixcho2o 3axo0y 0Jia NPOXoO0#CeHH s
BILICbKOBOT CLyoHcOU 3a NPU306OM Ni0 Hwac Mobinizayii, Ha ocobausuil nepiod



186 ISSN 2617-4154 IpniHcHKHUIl IOPHAMYHMIA YAaCONMUC: HAYKOBHI KypHaL. 2022, Bun. 2 (9)

today in the conditions of military aggression of the Russian Federation and the conduct of
hostilities on the territory of Ukraine by the Russian regular army and other illegal military
formations-aggressors. Separately, a detailed analysis of the procedure for canceling a
preventive measure in the form of detention for military service is carried out.

During the implementation of mobilization measures and additional staffing of regular
units of the Armed Forces of Ukraine and other military formations in accordance with the
current legislation, the issue of the cancellation of preventive measures for suspects/accused
became quite acute and gained public resonance, therefore it requires additional research
and identification of shortcomings, to the extent that this procedure provides an opportunity
to improve mobility regarding the manning of the army when it is an urgent necessity.

Particular attention is paid to the newly introduced legal provisions for the
implementation of the provisions on the cancellation of preventive measures for military
service under conscription during mobilization.

Since the introduction of martial law, 8 changes have been made to the Criminal
Procedure Code in order to improve the criminal process in the new conditions. This
indicates a sharp increase in the dynamics of changes to criminal procedural legislation and
the need for its thorough analysis, the main of which is Law of Ukraine No. 2125-1X, by which
section 1X-1 of the Criminal Procedure Code of Ukraine was supplemented by Article 616 of
the CPC of Ukraine. The purpose of this law is to allow citizens of Ukraine, suitable for
military service due to their condition and age, to exercise their constitutional duty to protect
the Motherland in the conditions of martial law. The prerequisite for such a right was the
introduction of martial law in Ukraine or some of its localities (on the administrative
territory), and the implementation of measures to ensure national security and defense.

Keywords: preventive measure, replenishment of the Armed Forces, mobilization, military
service, military regulations.
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BIOJIOI'TYHI CJIIIU JIIOAUHHA
AK HIIKA3KA Y PO3BKPUTTI 3JIOYHUHIB

Cmamms 6ucimaroe 3HaueHHs 00CI0NHCeHH DION0STUHUX CNIQI8 THOOUHU Y KPUMIHATbHIL
ma THWUX NPAKMUuKax po3Cai0y8aHHs 3J0YUHIE. Y cmammi 6KA3aHi OCHOBHI 6UOU CHi0i8
0I0N02IYH020 NOXOOJICEHHS, IX Xapakmepucmuka ma memoou docrioxcenus. Ilpoananizoeano
YUHHe 3aKOHO0A8CMB0 YKpainu uwo0o po3ciidy8anus 3104UHi8 8 acnekmi 0i0N02IYHUX Cli0i8
JIOOUHU.

Jlunamixa 3104uHHOCME, YOOCKOHANEHHS MA YPIZHOMAHIMHEHHS CNocoDi8 GUKOHAHHS
3/I04UHIB, BUKOPUCTIAHHS 3MOYUHYSAMU CYYACHUX MEXHIYHUX 3aC00i8 8UMa2aiomy 6i0 CAiOUUX
(npoxypamypu, cyoy) cneyianohux 3sHamue. Kpuminaneno-npoyecyansnuii xodexc Yxkpainu
nepeodauae MOXICIUGICIb 3ATYYeHHS 00 NPOBEOeHHs CRiOuUX Oill (PO3ULYKi8), 0cobauso npu
0215101 micyss nooii, cneyianicmis. 3anpouieHus GIONOGIOANLHUX €KCNepPmie MAE€ HA Memi
oonomoemu CriouuM GUAGUMU, ompumamu ma eunyuyumu ooxasu. Lle npuckoproe npoyec
npogedenHs cnioyux Ol (0OWYKY), ye 3HAUHO RNoNecuye pobomy Cri04o2o, NO8 A3aHYy 3
BUBHAYEHHAM MO020, AKI akmu € NPUYUHHO-HACTIOKOBUMU, Oe I KOAU AKI O3HAKU MOJICYMb
Oymu 6us6eHl, a MAKONIC AKUM YUHOM MEXHONO2IsT UKOPUCIOBYEMbCS OISl X QUSGIEHHSL.
Creyianicmu oonomazaroms CRiOYUM GUHAYUMU MeXCI 02Ny MICYsL 3N0YUHY, SUSHAYUMU
MeXAanizm nooil, 3HAUMU NOCUNAHHA HA CTIOU Ma THWI pevosi 00KA3U, BUABUMU MeXaHI3MU
CKOEHUX 3N0YUHIB.

Apeymenmosano, wo 020 [AK caioua  Ois  (ONepamueHO-po3uLykosa) noseac 8
6e3nocepeonboMy CNOCMepPedCceHHi ma O0O0CHONCeHHI peqosux o00'ckmie, wo Mmaromo
BIOHOUWIEHHA 00 00CMABUH 310YUHHO20 OiAHHA ocobu. Y pamxax yvoeo npoyecy
NPOKYPOP/CHOUULL BCTNAHOBTIOE (BUABNAE), OOCAIONCYE (HACKIIbKU Ye MONCIUBO HA YbOMY
emani) ma 36upac iHopmayilo npo @Gaxmuuni O00KA3U, WO MaAlOMb 3HAYEHHS OJis
KPUMIHAIbHOL CRPABU.

© Jlazebnuii A. M., l]epbuna A. A., 2022
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Jloseoero, wo KpumiHanicmuyHi 3a60aHHS GKIIOUAIOMb. BUAGLEHHA CNI0I8 3104YUHY ma
iHWux npeomemie, AKi MOXCymb OVMU BUKOPUCIAHI AK pedosi O00KA3U Y KPUMIHATbHUX
CHpasax, NOACHEeHHS )y KPUMIHANbHUX CHpasax, po30ip iHwux cumyayii, wjo cmocyiomucs
KPUMIHATbHUX CHPAG.

Knrouosi cnosa: 6ionociuni cniou moOuHu, pOKpUMMA 3M04UHIE, KPUMIHATICMUKA
snoyunie, [JHK excnepmu3sa, 3axo0u usaeneHHs, npoyedypa po3cii0y8anHsi.

MeTo0 JOCHIAKEHHSI € TEeOpeTHYHE OOIPYHTYBAHHS BaXJIMBOCTI PO3CILLYBAaHHS
3JIOYMHIB 32 JOIIOMOTOI0 JOCIIKEHHS O10JIOMTYHUX CIIAIB JIIOUHU.

IMocTanoBka mpo6aemMu. Y mpoiieci B3SITTA 010J10TiUHOI MPOOH Y JIIOJUHKM HEOOXiIHA
JoroMora (axiBIs IIOAO CTBOPEHHS HAJEKHOI'O CEpPEeOBUINA I yMOB AJs B3SATTSA IpoOw,
BUKOPHUCTaHHS IHCTPYMEHTIB 1 IPUCTPOIB, a TAKOX SIKICTh 1 JOCTATHICTh OTPHUMAHOI NMpooU
Bu3HauuTH KiJTBKICTh, MOSCHUTH MPaBHJIa Ta METOIM 300Dy, MaKyBaHHS, 30epiraHHs TOIIIO.
ITix gac miaroTOBKH 3BITY €KCIIEPT JOIIOMAarae eKCIepTy MPaBHILHO OMKCATH Ha3BY, SKICTh,
XapaKTepUCTHKU YIIAaKOBKH Ta 1HIIII aCIeKTH 3pa3Ka.

Kpim 3araibpHuX npaBuil IPOLERYpH 1 TAKTUKKA OTPUMAHHS iHIUBIAyaIbHUX O10JIOTIUHUX
3pa3KiB, ICHYIOTh CICIlialIbHI IpaBWiIa, 3yMOBJICHI iX OCOOJMBOCTAMH Ta HEOOXITHICTIO
JOTPUMAHHS ICHYIOUMX TEXHIYHUX, TITI€EHIYHMX Ta I1HIIUX HOpM. Jlormomora ekcrepTiB
Ba)XXJIMBA HE TUIBKU y BiOOpi 3paska, a ¥ B OLIHII HOro MpUAATHOCTI Ta HMPUAATHOCTI IS
JIOCITIIPKEHHS.

AHaji3 ocTraHHix aocaimkeHb i myoaikamiii. TeopeTWuyHi Ta TNPHKIAIHI ACIEKTH
PO3CIiAyBaHHS 3JI0UMHIB 3a JOITOMOTOIO JIOCIIPKEHHS O10JOTIYHUX CIIJIIB JIFOJJUHA BUBYAIH
taki HaykoBui: II. /I. binenuyk, M. H. Kypxo, C. M. CraxiBcekuii, H. M. [Isuenko,
A. O. €pmomnaesa, C. M. Yenira, P. O. CrapooiitoBa, 1. M. Jlpydinina, B. I'. BypunHchkui,
I'. ®. Kpusnaa, H. M. [Ipsiuenko, C. M. I'ypiH Ta iH.

Buknax ocHoBHOro martepiaiy. IIpoBemeHHS TepeBipOK TaKOXK BKIOYAE: OIMUC 1
JOKYMEHTYBaHHS BCHOTO, IO OyJ0 BHIIyYEHO I 4ac MepeBipkHU. BXKUTTS 3aX0fiB OO
OXOpPOHHM BHJTYYECHHX TIi/I Yac TPOBEICHHS 3aXOJiB peuei, ciimiB i JoKyMeHTiB. CBO€YACHICTh
Ta SIKICTh OTJIAXY NAIOTh 3MOTY BHSBHTH CIIOW Ta MPEAMETH, IO BKa3yIOTb Ha 0CO0y
3IIOYMHIL, IHKOMM Ha TIPHBIA HOTO Iiif, MOXKHA 3’SCYyBaTH YMOBH TOTYBaHHS, NPHXOBAHHS
3M0unHHUX ciifiB. CymMapHi AOKa3u CHPUSIOTH CTBOPEHHIO Bepciil i po3pobmi cmocobiB ix
HepeBipKH.

IIpodeciiina koHCyNbTaIlisl Ui yd4acTi B CHigdid  (pO3MIYKOBIH) MisUTBHOCTI €
HEOOOB’I3KOBOIO 1 BU3HAYAETHCS CITITIMM [8].

HepmoctaTHb0 TpOCTO BHSBUTH CIiIM 370YMHY, BOHM IOBHHHI OyTH TOYHO 3adikcoBaHi
KPUMIHQJIICTHIHMAM IUISIXOM, 1HAKIIe BOHM HE MaTUMYTh IIPAaBOBOTO 3HAYCHHS 1 HE 3MOXYTh
OyTu BUKOpHUCTaHI Sk 1oka3. OCHOBHOIO (OPMOI0 KPHMIiHATICTHYHOI KOPEKIi € OIHc
cmigaux niid (mporokon). ITopsimok y4acTi eKCHepTiB i pe3yabTaTH AOCHIIKSHHS CIINIB Ha
MICIIi BUSIBJICHHS BiJIOOpaXKatoThCs B TIPOTOKOJII CITiau0i (PO3UIyKOBOT) omepartii.

Y [OpoTOKON 3aHOCATHCA BIIOMOCTI, IIO0 MalOTh 3HAUCHHS AJis 30UpaHHSA JIOKa3iB Y
pe3ynabTaTi 3aCTOCYBaHHS EKCHEPTH3M Ta € OYEBWAHMMH JUIS BCIX YYaCHHKIB CIIT40i
(po3mrykoBof) mii.

Jazebnuit A. M., I]epouna A. A. Bionozciuni cniou atoounu sk niOkaska y posKpummi s104unie
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[Iporpamu MOBWHHI MICTHTH JdaHi TIpo (I3HMYHHWIA CTAaH HABKOJUIIHHOTO CEPEIOBHINA
(Temneparypa, OCBITJICHICTb, 3aAUMIICHICTh TOLIO), BOAU, IPYHTY, IPAKTUUHI HABHUKU (HOTO-
Ta B1/1I€03HOMKH, BUKOPUCTAHHS HAYKOBO-TEXHIYHUX 3aCO0iB.

[lepen moyaTkOM MOIIYKY CIIiMTIB O10JOTTYHOTO TOXOPKEHHS MOTPIOHO BXKUTH BCI 3aX0TH
JUTSI 3aXKMCTy OCTaHHIX BiJ 3apayK€HHs BIACHUMH O10JIOTIYHUMHU PEUYOBHHAMHU (JJOTHK pyKaMH
0e3 r'yMOBUX PyKaBHUOK, UXaHHsI, Kallle/lb, IHTCHCUBHI eMOLiHI po3MoBH To1O) [3].

Jns BU3HAYeHHS HASBHOCTI BUAMMHUX CHINIB CMOYATKY IMPOBOIWTHCS 30BHILIHIM OIS
npeaMeTa 'y CBITJIMA yac a00M 0Oe3 BHKOPUCTAHHS TEXHIYHUX METOZIB, TOTIM 00’€KT
JIOCTDKYIOTh y ITYYHOMY Ta KOCOMY CBITJIi 3a IOTIOMOTO0 JTynH Ta Y d-cBiTIa.

3a3BUYaili BUKOPUCTOBYETHCS JIyNa 3 ITUPOKHM IIOJIEM 30py Ta MaluM 301IBIICHHSIM
(2,5%). OcobmuBO KOPUCHOKW € Jyna 3i CBITIOM, SIKA& € YaCTHHOK HAYKOBO-TEXHIYHOTO
obnamHaHHs gochigHuka. J{s meperssimy aeTaneil 1 BUMiproBaHHS 3 TouHicTiO A0 0,1 MM
MOYKHA BUKOPHCTOBYBATH JyITy 3 10-KpaTHUM MacuITaboM, BCTAHOBJICHY Ha ITATHBI.

JocnipkeH s IIOMIHECIICHITIT i1 BIUTMBOM YJIBTpadioieTy MpOBOIATh Y TEMHIH KiMHATI.
Juis mepernsny qpiOHUX MpeAMETiB MOJKHA 3aTEMHUTH Oyb-SIKy YaCTHHY KIMHATH.

BuxopuctoByroun pxepena yapTpagioneToBOro BUIIPOMIHIOBAHHS, MaiiTe Ha yBasi, IO
JIesIKi Marepiajii He MMOYMHAIOTh CBITUTHCS BiApasy MiciA BIUIMBY. ToMy HeE TOCIHIIIaiTe
MepeMIIIaTh JHKEPEJIo CBITJIa 3 OJHOTO 00’€KTa Ha IHIIWM, aje H IOBTo He 3BOJIKaiTe, ake
ynbTpadioneroBi mpoMeHi MOXYTh 3pyiHyBaTH OiosioriuHi Martepianu, ocodnmBo JIHK.
MakcuManbHUM CBITIOBUI e(EeKT AOCITraeThCs, KOJIM CBITIOBUI IPOMiHb CIPSIMOBAaHUIM
MEPIICHANKYIISIPHO JOCTIKyBaHii mionuHi. PoboTa y poTonabopaTopii BUMarae mpakTHKH
(30opoBoi amamTarii), TOMy yCIIIIHE CIIOCTEPEKEHHS MOXKJIMBE BXKE Uepe3 NEeKiTbKa XBHIHH
IICIIS TTOYaTKy 3aTeMHEHHs. Y D-naMiy BapTO BKIIOYUTH 3a 3—5 XBMJIMH 0 BUKOPUCTAHHS,
106 namma Oyna B peKUMi HOCTIHHOTO TpoMeHs [4].

JIis  BUKOPUCTAaHHSA CHTIB OIlOJIOTIYHOTO IOXO/KCHHS SK pEYOBUX JIOKAa3iB Y
KpUMIHAJILHOMY TIPOBAJKCHHI HEOOXIJHO HE JIMINE iX 1ICHTHU(IKyBaTH Ta OTpUMATH, a |
YHUKaTH 3MIiHH CYTT€BOi KpUMIHAJICTHUHOI iH(opMamlii Ha BCiX eTamax IOBOJXCHHS 3
PEUOBHUMH JIOKA3aMH.

Sk 1 y BUNanKy 3 BUSBJICHHSM CIiIiB, TOTPIOHO MPHUIUIATH YBary BHUIYUCHHIO CIIIB Ta
naxyBaHH0. Ciin, 3icoBaHuii uepes Te, Mo BiH OyB BUAAJICHUH 1 yIIaKOBaHHUN HETIPABIIBHO,
3imncye BClo Bally monepeaHto poboty. KoHcepsallis clifiB 3aleXUTh Bil COCO0Y Ta SKOCTI
VIaKOBKH, siKa 30epirae ciigu Oi0JOTiYHOTO TMOXO/DKEHHS BiJl MOMJIMBHX 30BHIMIHIX
(hakTopiB (3a0pyTHEHHS, BOJIOTICTH TOIIO).

HeoOxiHO 9iTKO TOTPUMYBATHCS 3aXOiB MO0 30€pEeKEeHHS BiIOUTKIB Y TOMY BUTJISI,
B KOMY BOHM Oynu 3HaineHi. 11[o6 chiam pimuHu (Hanpukiaa, KpoBi) HE PO3KIAJAUC Ha
TPAaHCIIOPTHOMY IIpeOMeTi, HOoro BapTo CYIIMTH 3a KIMHAaTHOi TeMmmeparypH, 0e3
HarpiBaJbHUX MPWIAMTIB, IPSIMHUX COHSYHHX IMPOMEHIB 1 MPOTATIB. Yci Ii (hakTOpH 3HAYHOIO
MipOIO BIUIMBAIOTH Ha XiJl PO3CIiTyBaHHS, OCOOIHBO KOJIU OCOOU 1MEHTU(IKYIOTHCS IIIIXOM
nojansmoro ananizy JHK. Sk makyBampHMH Matepian, Ui Takux TOBapiB MOTPIOHO
BUKOPHCTOBYBATH KapTOHHI KOHBEPTH [6].

IHCTpyMEHTH, SIKi BUKOPUCTOBYIOTBCS UL BHIAJICHHS OlOCHTIIIB, ONEPETHBO 00po0IIs-
10Th 70 % PO3YHHOM ETHIIOBOTO CITUPTY, a IMOTIM OYHIAIOTH CyXHM BaTHHM TaMITOHOM ITiCJIs

Jlaze6nuii A. M., llepbuna A. A. Bionoeiuni criou 1oounu sk niokaska y posKpummi 3104uHie
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00pOoOKH OJTHOTO CIIiTYy Ta mepea oOpoOKkoro iHImoro. Bumora rpyHTyeThCs Ha HEOOXiTHOCTI
YCYHEHHs (paKTy IEepeMillICHHs YaCTHHOK (3apaKeHHs1) 3 ofHiei OoiHi Ha iHnry. Ha mpakTtuii
JOCITITHUKH W €KCIIEPTH YacTO HE JOTPUMYIOTHCS HAMIIPOCTIIIMX BIMOT OO BIUTYYCHHS Ta
YIaKOBKH CIIi/1iB 010JIOTIYHOTO ITOXOIKCHHS.

ITin gac BrTydeHHS 00’€KTiB 010JIOTIYHOTO TMOXO/PKEHHS SKCIEPT JAO0MOMarae€ YHUKHYTH
MOIIKOMXKEeHHsT a00 3MIHM BJIAcCTUBOCTEM LKUX OO0’€KTiB y pa3i iX MOJaNbLIOTO
TPaHCIOPTYBaHHS Ta 30epiraHHs, 0COOIMBO BAXKIMBOIO € MPABIIbHA YIIAKOBKA MaTEpialliB.

bionoriyni cnigiM € BaXJIUBHUMU PEYOBHMHU JOKa3aMU HE JHMIIE y KPUMIHAIBHUX
MPOBaPKEHHAX 3a BOUBCTBA, HAIMa U 3 OOTSHKYIOUMMH OOCTaBHHAMHU, Tpabexi, 3TBaITyBaHHS
Ta Tpabexi, a il B IHIIKMX 3JI0YMHAX TIPOTH JFOICH.

Criau 610J0TiYHOrO MOXOIKEHHS — 1I€ KPOB, CIiepMa, CIIMHA, MIT 1 IKipHe cajo, BOJIOCCH,
KICTKH, OpTaHH, TKAHWHH, CIIIU 3aMaxy Ta iHiIi (HirTi, BUALICHHS).

BuBueHHs MexaHI3My TIOSBH CIITiB  OIl0JIOTIYHOTO TIOXO/DKEHHS BAXKITUBO  JUIA
BCTaHOBIICHHS BCix o00cTaBuH. lle mae 3Mory BCTaHOBHUTH Miclleé BUYMHEHHS 3JI0YHHY,
MICIIC3HAXOKCHHS Ta MOJIOKECHHS IMOTEPIILIOr0 Ta BUHHOTO B MOMEHT HAHECCHHS TUICCHUX
YIIKOJUKEHb, TPAE€KTOPII0 PyXy MOTEpHinoi ocoOM Ta pyxy Tpyma, HMIBUAKICTh LUX Jii.
Hanpsimok pyxy, IPAKMETH BUHHOTO TOIIIO.

Ilepen moyaTKOM MOIIYKY CHiTiB 010JIOTTYHOTO MOXOPKEHHS EKCIIEpT MOBHHEH CKJIACTH
IUTaH OTJISIMY MICISI 3JI0YMHY 3 YPaXxyBaHHSAM BHIY 3J0YMHY, KUTBKOCTI MOTEPIITUX, BHIY
TINECHUX YIIKOJKEHb T4 YMOB MiCLIEBOCTI, 1110 MiAJIATAE OTIISATY.

Slkmo Ha MICI 3J710YHMHY TPAIIOIOTh KPUMIHATICTH, TO IMiJ{ 9ac OTJISY BOHH MOXYTh
BHUSBHTH O0’€KTH PI3HOTO ITOXOKEHHS: JAKTHJIOCKOIIYHI, CIpPOJIOTIYHI, OaicTHYHi,
6iomoriuni Tomo. OHAK y4acTh eKCIEePTiB-010J0TiB pOOUTH IEPEBipKY OUIBII SKICHOO 11010
CITi1iB 010J0TTYHOTO MOXOHKEHHS.

Crhimn KpoBi, JIIOACHKI €KCKPEMEHTH, TKAHWHH Ta BOJOCCS € 3BUYAWHIMU PEIOBHMHU
JIOKa3aMH, SIKi BAKOPHCTOBYIOThLCS JIJISl BCTAHOBJICHHSI 0OCTAaBWH MOJIT Ta 0COOU 3JIOUMHIIS.

IcHyI0TP BHCOKOE(hEKTHBHI METOAM BHUPILICHHS KPUTUYHUX 3aBAAaHb PO3CIiAyBaHHS:
HasBHICTh KPOBi, BU3HAYCHHS IMOXO/KECHHS IJIOJUHH YU TBapWUHHU (peakilis MpeuumiTaii
UucroBuua-YJeHryra), BH3HAYCHHS HMOBIPHOCTI IOXOJKCHHS KOHKPETHOI JIFOJIMHH,
inentudikamis ocodou (anamiz JJHK) abo TreHUTONMOCKOKis, 3’SCyBaHHS MEXaHI3My IOSBH
ciiniB, imeHTU(IKAlig IHIMUX BHIICHb (CHEpMH, CIWUHH, IMOTY TOLIO), JKUBHX TKaHUH
(0co6suBO JIycOUOK) 1 BOOCCS SIK HATEKHUX IpyIHaM JIIoJei a00 KOHKPETHiH 0co0i.

VY nporeci AOCTIHKEHHS MICIb aBapiii OCHOBHOIO YMOBOKO TMOINYKY CIIJIB 010JIOTTYHOTO
MOXOJKCHHS € TEPMIHOBICTH MPOBEICHHS CIITYMX (PO3IMIYKOBHX) MiH, OCKUTBKH IIi 00’ €KTH
MOXYThb OyTM MBHAKO 3HHIIEHI. KpiM Toro, ciimu O6ioJOTiYHOTO MOXOMKEHHS €
MaJIOITIOMITHIMH Ta 3MIiHIOIOTH 30BHIIIHIN BUTIIAL 3 YacoM (HAIIPUKIA, KOJIip IUIIM KPOBi), 1X
BiJTHOBJICHHS, SIK TIPABIJIO, OTPEOY€E 3aydeHHS BiIIIOBITHUX CIICIIaiCTIB Ta BUKOPUCTAHHS
YHCJICHHUX TEXHIYHUX 3aCO0iB.

Ilin wac momryky OiOMOTIYHMX CHIgIB y KOHTEKCTI KPHUMIHAJIBHOTO PO3CIiTyBaHHS
OCHOBHHUM € T€, 10 0i0NOTivHI CIiM MOB’sI3aHi 3 KOHKPETHOIO 0c00010, iX BapTO LIyKaTH Ha
MICIIi 37I09HHY, /I¢ BOHA BCTYIIJIA B (DiI3UYHUI KOHTAKT 3 00’ €KTOM.
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OaHUM 3 OCHOBHHX 00’€KTIB JIOCITIDKEHHS € KPOB. 3a KPUBAaBHUMH CJI1IaMH TaKOK MOYKHA
BU3HAYUTH THI 30poi, MicIe 3JI0YMHY, MICIIE3HAXO/PKeHHS XEePTBM B MOMEHT NMOpaHEHHS,
HaNpsAMOK pyXy IIOpaHEHOTro abo pyXy Tpyma, XapakTepuCTHUKH Tpyma. IHpopmariro mpo
3JIOBMUCHHKA, BIiK CIIiJly, CTaTh, PETiOH TOXOJDKEHHS (1 cTaiacs KpOBOTEYa), HASBHICTh
AJIKOTOJTF0 200 TOKCHHIB Y KPOBI.

®opMa 1 po3Mip IJISIMU KpPOB1 3a/lexaTh BiJl BUAY YIIKOJKEHHS, MiCL pO3TallyBaHHS
MOTEPIILIOro, MICII Ta PyXY, BUCOTH KpaIuli KpOBi, XapakTepy MOBEpXHI 3aKpHBaBICHOTO
peaMeTa TOIO.

BonoromormHaodi MOBEpXHI Ta BOPCOBI MaTepiaid He 30epiraroTh 3a3HauCHHX
BJIACTUBOCTEM.

1106 BUSIBUTH BUIUMI IUISIMU KPOBI, IJISIMU KPOBI B TEMHUX KIMHAaTaxX BapTo MONEPEIHBO
OCBITUTH 3 YCiX OOKIB JIXTapHKOM Ta OIJISIHYTH IIOBEpXHI, CTiHM, MiJUIOTy, CTENII0 Ta
PEIMETH.

ITomyku nens MOMITHHX a0 HEBUIAMMHUX KPWUBABHX CIIIIB, 3QJTHUIICHUX 3JIOYMHIIIMH i1
Yac MPUXOBYBAaHHS 3JI0YMHIB, MOXKHA MPOBOAUTH SIK y pa3i JOCHTb PIBHOMIPHOTO 3arajbHOro
OCBITJICHHS], TaK 1 B 3aTEMHEHHUX MPUMILIEHHSX 3 KYTOM OCBITICHHS 45°, XapakTepHUH ONHUCK.
Y®-naMnu TakoK MOKHa BHKOPHCTOBYBATH B TEMHHX INpUMIMeHHsX. [Ipu mpomy, moriu-
HAIOYH CBITJIO, TUIIMA KPOBi 3a0apBIFOETHCS B TEMHO-KOPHYHEBHI OKCAMHUTOBHH KOJIip [2].

KpoB HabaraTo Bakue 3HaWTH Ha BIIKPHTHX MICLSX, OCOOJIMBO SIKIIO KPOB IPOCIKHYTA
3emniero. Ha 3emuti kpoB Bif Xonpbu ¥ atmoctepHHX omaiiB (JIolI, poca, CHIr) IIBUAKO
3HMKAE, BTPAYarOU CBiil 3BUYaHHUI BHIIIAL 1 KOJIP.

ITomryk ciiiiB KpoBi BUMarae 00epekHOT X0J0H Ta PETEIHLHOTO OTJISAAY BCIX MPHIICTIMX
TEpUTOPiH, KyIlliB, TPABUHOK, KAMEHIB, MAJIHIb TA IHIIUX MPEAMETIB (y paMKax OTJIsAY).

CrnuHa — 11e CeKpeT CIMHHUX 3aJI03 JIIOJUHH, 110 BUIUIAETHCS B POTOBIA MOPOXKHHUHI 1
Oepe ydacTh y TpaBiieHHI. lle kamaMmyTHa i B’sd3Ka piiWHA dYepe3 HAsBHICTh KIITHHHHX
koMroHeHTiB. CyXi CITIJIN CIIMHU HAa TEMHHUX MPeIMeTax MaroTh 3JIeTkKa OLTyBaTHH KOJIp.

BiH MicTUTh TEHETWYHO BH3HAUCHI MapKepH, SKi MOXHA BHKOPHUCTOBYBAaTH MJIS
BUSIBJICHHS JUCKPUMiHAIIHHUX XapaKTePUCTHUK Y JIIOAEH, K1 3aIMIININA BiAMIOBIIHI CITiIH.

CrnuHy Ta BHMIUICHHS 3 HOCa SK pEYOBI JOKa3M HaWdvacTille MOXKHA 3HAWTH Ha
HeJomankax, HOCOBUX XyCTKaX, Mapkax, ale iX TakoX MO)XKHa 3HaWTH Ha TMOCYHi, IHHKax
IUBSIIIOK 1 3anumikax Dki (s0iyka, xmiba, koBOacu Tomio). JlochmipkeHHS CIMHU JO3BOJISIE
BU3HAUUTH TPYILY KPOBI Mi03pIOBAHOT0 a00 KEPTBU.

Crnimn cnuHM Tix BIUIMBOM yibTpadioneTy HaOyBalOTh CIaOKOTO CHHIOBATO-0110TO
BHITPOMiHIOBaHHS. TOOTO BOHM BiIOWBAIOTH MPOMEHI.

[litT € mpoXyKTOM MOTOBHX 3aJI03 MIKipH, SIKi € TUIKAMH MIKIpH pa3oM i3 CaJlbHUMHU
3ano3amu. lle 6e30apBHa BOJASHUCTA piWHA, KA MICTHTh 3HAYHY KiIBKICTh CEUOBHUHHU Ta
coneii. Jlo #oro ckiaxy BXOASTH ce4OBa KHUCIIOTA, KpeaTHH, (DITOHIUAN KUPHUX KHUCIOT i
MiHepanbHi coi. CallbHi 321031 BUPOOISIOTH MIKIPHE Ccallo, SIKe BUAULIETHCS HA MMOBEPXHI
mKipu. BiH 3Mimmanuii 3 KpeaTHHOM 1 YaCTHHKAMM NPOAYKTIB PO3Many emiTeniadbHUX
kimituH [3].

JKup € BaXIMBOIO YaCTHHOIO CIINIB, 3aMUIICHUX MANBISIMH Ta JIOJOHAMH Ha TIAIKUX
noBepxHsix. JKup, 3aiuIIeHnid y BHUTIISAI BIIOUTKIB HajbliB ab0 pyK, € HAWITONIMPEHIIIHM
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00’€KTOM JIOCHIJDKEHHS B CymoBid MemunuHi. OJHaK METOJ| BiJICTEXKEHHS (BH3HAYCHHS
MIPUHAJIEKHOCTI 10 TPYMH) BCE IIe HE JOCUTH MOIINPEHUI Ha IPaKTHULI.

ITiT 1 >xup meskux drojeil HamexaTh 0 Tiel came rpymu, mo i kpos. KpumiHanmicTuuna
IIHHICTH CJIMIB MMOTY IPYHTYETHCS HA MOXKIIMBOCTI BU3HAUYCHHS HAJISKHOCTI 00’ €KTA JHOISIM
Ha OCHOBI1 aHTHTreHiB cucTeMu ABO, MpUCYTHIX y ITUX BUAICHHSX JIFOIUHU.

Bonoces moauHU — L€ OpOroBije IOKPUTTS WIKIpH, SIKE IMOKpUBAE€ Maibxe BClO ii
MTOBEPXHIO.

Ix pospisHsioTh: 10Bre i rycte Bonoccs, 60posia i Byca, Naxsu, JOOOK i CTaTEBi OpraHm,
IICETUHKA OpiB, Biif, HOCOBHUX 1 BYIIHMX pPAKOBHH, M’SKE BOJIOCCS, IO BKpWBAa€ BCi iHII
MOBEPXHi Tijia (KPiM JOIOHB 1 CTOII).

Bonoccs mykarooTh sIK 0Ka3 y TakuX CIpaBaxX, sk BOMBCTBa, aBTOMOOIJIBbHI aBapii,
norpa0yBaHHS Ta CEKCyaJibHi 3JI0YHHHU.

VY OaraThOX BUIIAIKaX BUSBICHHS BOJIOCCS HEIIKIUIMBO, alle BUMAarae BUCOKOI TOYHOCTI i
00 yMaHuX Aiit. ['apHE OCBITICHHS Ma€ BYKJIMBE 3HAUCHHS Y TPOIIECi MOMTYKY BOJIOCCS.

IIpoGneMu 3 KOJIBOPOM BOJIOCCS TaKOX BHSBIAIOTBCA MMiJI 4Yac MiKPOCKOIIIYHOTO
JIOCITIIPKEHHS.

PedoBi q0Ka3u 610J10TIYHOTO TTOXOPKEHHS, TaKi SIK YACTHHU OpPraHu ad0 TKaHWHH, PiIKO
3HAXOJIATh HA MICIIl 3JIOYMHY y BHIJISI MIKPOBIIOWTKIB MaNbIiB. 3a3BUYall 1X BHSBISIOTH B
aBTOMOOUIAX MiJ Yac Hai3Ay Ha MIIMIOXOAIB, a TAKOX y KPHUMIHAJBHOMY CIOPSKEHHI,
IpeaMeTax Ha MICI 3JI04MHY Ta Y BMICTI HIITiB K€pTB 1 HallaJHUKIB, YIaKOBAaHUX y OaHKH,
MPOOIPKH, IOJIETHIICHOBI TAaKeTH TOIIO. 3a JIOMOMOIOI0 TECTy MOXHAa BU3HAYUTH HOTO
MOXOJKCHHS, CTATh JIFOJJUHHM, TPYITy KPOBI Ta XapakTep TpaBMH [9].

BusHaueHHS HasBHOCTI PEUOBHMHH i BCTAHOBJIGHHSI i CTaTi Ta IpyNu NPHHAIEKHOCTI
MIPOBOJIATHCS B CTalllOHApHi J1abopaTopii uepe3 cKIagHicTh 00JanHaHHs, HEOOXiTHOTO IS
TaKOTO BUIY JOCIIKEHHSI, aJie TIPOBOJIATHLCS BIPOJIOBK TPHOX i0.

Crninn 3amaxy BHITYyYalOTBCS 3 MiCIb, ¢ MOTIH HepeOyBaTH 3JIO0YHHIN, MOTEPII Ta
MPEIMETH, SIKi MOTJIM KOHTAKTYBaTH 3 IMMHU 0COOaMH.

BusiBiieHHss Ta BWIIyYeHHS 3amaxOBUX CIIJIB 3IHCHIOETBCS Ofpa3zy Micias poOoTH
ciry>x00Boro cobaku 1 poTo- Ta BiZIcO3HOMKH B JabopaTopii.

BucnoBku. OTxe, 3 yChOTO BHIE3a3HAYEHOTO MOXKHA 3pOOHTH BHCHOBOK IIPO Te, IO
HayKa «KpUMIHAIICTHKA», & caMe KPUMIHATICTHYHE JOCHTIKEHHS CIiiB, 0 TOXOSTh Bij
OpraHi3aMy JIOJWHH, € HAJ3BUYAHO BAXXKOK, O0’€MHOI0 Ta BAXKJIMBOI JUIS IIBUIIIOTO
PO3CIiMyBaHHS 3JTOYMHIB HAYKOIO. 3 KOXKHUM JHEM Y 3B’S3KYy i3 IPOCYBaHHSIM HayKOBO-
TEXHIYHUX TEXHOJOTIH € morpeba y pO3BHTKY Ta IOKPAlICHHI METOIIB 1 TEXHIKH
JIOCTiDKEHHST O10JIOTIYHMX 3pa3KiB JIFOAWHU. AJle BXKE 1 ChOTOJHI BapTO 3a3HAYWTH, IO
CydacHI METOAM JOCIHi/DKEHHS OIlOJIOTIYHWX CIIiJiB JIFOAWHU 3HA4YHO TMOJIETTIYIOTh 1
MPUIIBAAIIYIOTh PO3CTIAYBAHHS Y KPUMIHATBHOMY Ta 1HITHX MPOBAKCHHSIX.
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A. Lazebnyi, A. Shcherbyna. Biological Traces of a Person as a Clue in Solving
Crimes

The article highlights the importance of the study of human biological traces in criminal
and other practices of crime investigation. The article indicates the main types of traces of
biological origin, their characteristics, and research methods. The current legislation of
Ukraine regarding the investigation of crimes in the aspect of human biological traces is
analyzed.

The dynamics of crime, the improvement and diversification of methods of committing
crimes, the use of modern technical means by criminals require special knowledge from
investigators (prosecutors, courts). The Criminal Procedure Code of Ukraine provides for the
possibility of involving specialists in conducting investigative actions (searches), especially
when inspecting the scene of the incident. The purpose of inviting responsible experts is to
assist investigators in identifying, obtaining, and seizing evidence. This speeds up the process
of investigative actions (search). This makes it much easier for the investigator to determine
what facts are causal, where and when what signs can be detected, and how technology is
used to detect them. Specialists help investigators determine the boundaries of the inspection
of the crime scene, determine the mechanism of events, find references to traces and other
physical evidence, and identify the mechanisms of committed crimes.

It is argued that the inspection as an investigative action (operational search) consists in
the direct observation and examination of physical objects related to the circumstances of a
person's criminal act. As part of this process, the prosecutor/investigator establishes
(discovers), investigates (to the extent possible at this stage) and gathers information about
factual evidence relevant to the criminal case.

It is proven that forensic tasks include: finding traces of a crime and other objects that
can be used as physical evidence in criminal cases, explanations in criminal cases, analysis of
other situations related to criminal cases.

Keywords: human biological traces, crime detection, crime forensics, DNA examination,
detection measures, investigation procedure.
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INPAKTUYHI ACIIEKTH
PO3CIIAYBAHHA KIBEP3JIOYMHHOCTI -
€BPOIIEUCBKHUU JOCBI/J

Y cmammi  Oocniosxceno ocobausocmi  KpUMIHATLHUX NPABONOPYUIEHb y  cepi
IHOpMAYTTHO-MENSKOMYHIKAYIUHUX TEXHONO02I, a MAKOJIC 36EPHYMO Y8acy HA OCHOGHI
npobnemu wWooo ix GUAGNEHHA, DO3KPUMMA MdA pO3CNiOV8aAHHA. AKyenmosano yeazy Ha
documu 8eUKi Macumaodu po3no8CIO0NHCeHHs KiDep310UUHHOCI, He MilbKU 8 YKpaiui, a i
yinomy — ceimoegiti cninvHomi. Ilpoananizo8ano HaAnpsamMu MINCHAPOOHOT 63aEMO0ii y cehepi
npomudii  Kibep3nouunHocmi, wo 3i c8020 OOKY IPYHMYIOMbCS HA  MINCHAPOOHUX
HOPMAMUBHO-NPABosUx axmax. Bzamo 00 ysaeu nesHuti 00cei0 60pomvoOU €BPONEUCHKUX
Oeporcas, 3oxkpema CILIA, Kanaou, @panyii, Beauxoi bpumanii. Aodice 00num i3
npiopumemnux —HAnpsamie YOOCKOHANEHHS GIMYUBHAHOI NpaAgoeoi cucmemu € came
BNPOBAONCEHHS MIDCHAPOOHUX 10ell ma konyenyiu. Kpim moeo, npoyec cmanosienHs yinticHoi
cucmemu Npagoeo2o  pezyniogaHHs OopomvOU 3 MAKUM  HE2AMUSHUM  SAGUWEM, 5K
Kibep3nouunHicmo, He € MOJNCIUBUM Oe3 YpaxyeauHs 00CAcHeHb Ma NpOo2anuH, aKi Oyau
oonyweri iHo3eMHUMU Oepacasamu y npoyeci opmysanus yboco incmumymy. Taxooc ichye
HeOOXIOHICMb 8UBUEHHS | BNPOBAONCEHHS 00CBIOY 3aPYOINCHUX KPAiH w000 opeawnizayii ma
ehexmueH020 PYHKYIOHY8aHHS NiOPO30inie 6OpomvoU 3 KiOEp3N0UUHHICIIO.

YV nepioo enobanizayii weuoxutl po3eumox inpopmayitiHux mexHon0zitl, HoO8UX cucmem
KOMYHIKaYiti i  KOMN IOMEPHUX — MEpedC  CYNPOBOOICYEMbCS  3/OBIHCUBAHHAM — YUMU
MEeXHONO2IAMY 31 3N0UUHHUMYU Hamipamu. Tomy € He MeHu 8adCIUBUM TNAKONC MONCIUBICHIb
onepygamu i po3ymimu, wo coboio A€ maxe noHamms, AK «Kibepbesnexay. I11io
Kibepbe3nekoio po3ymMiembcsl Hacamnepeo WeUoKe peasy8ants Ha 3a2po3u 8cepeouHi mepeici
«Inmepnemy. Adoice ananiz cmamucmuku noxasye, wo 8 OLibuocmi 6UnAoKie 00 ckmamu
Kibepamak cmaromv  iHOpMayitini - pecypcu  DIHAHCOBUX — YCMAHOS,  NIONPUEMCME
MPAHCHOPMY Ma eHepeo3abe3neyeHts, O0epiICAGHUX OpeaHis, AKi 2apanmyiomos 0Oe3nexy,
000pOHY, 3axucm 6i0 HAO3BUYAUHUX CUMYAYill.

© Jlyeina H. A., Bonoapenko A. M., 2022
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Knrouosi cnosa: ingopmayis, po3ciioyeanHs KiOep3nouuuis, €8poneicbKuil 00ceio,
npomuoisl Kibep3n04uHHOCMI 8 CYCHITbHOMY UMIDI, NPABOST MeXAHI3MU 83AEMOOIL, eN0OAbHA
Mmepexca, Konsenyia no 60pomu0i 3 Kibep3104uHHICIIO.

MetOw nbOr0 AOCHIAKEHHSI € TeopeTHYHEe Ta MpPAKTUYHE OOIPYHTYBAaHHS MOHATTS
KiOEp3I04YUHHOCTI, 1 iICHYBaHHS SIK CyCHUIBHOTO sIBUIA. AHami3 60pOTbOM 3 IIUM SIBUIIEM Y
€BPONEICHKUX KpaiHax.

IlocranoBka mpodJjeMH. Y CydyacHOMY CBITI JOCUTh CKJIQJHO IHEPEOLIHUTH CYCHiIbHY
MIKIJJTABICTh KiOEP3JI0YMHHOCTI, aHATI3yOUd Taki 1l XapaKTepUCTUKH, SK TPaHCHAIIOHAJb-
HICTh, JIATCHTHICTh, BHCOKa JHHAMIYHICTH TEMIIIB 3pOCTaHHS Ta TpaHchopMallil,
HETaTUBHICTh Ta MAacCIUTa0HICTh HACHIAKIB Tomo. Bapro 3ayBaxutu, mo B 2014 poui B
CepeHhOMY KOXXHHMH IUSTHH JKUTelNb €BpPONM 3iTKHYBCS 3 IIEBHHM  IIPOSBOM
kibep3mounHHOCTi. KoMIT'IoTepHe MipaTcTBO, MIaXpalCTBO, XaKEPCTBO Ta BXKE JIOCHTH
HOBITHIA TIPOSIB KiOEP3JIOUMHHOCTI — KiOepTepOpu3M MIIHO 3aKapOyBalUCh y CYCIIUIbHIH
CBIIOMOCTi, SK O0COOJMBO HeOe3leuHi sBWINA, Tepef SKUMH MOXYThb ONHUHHUTHCS
0e33aXUCHUMH SIK OKpeMi I'pPOMAJSIHU, TaK 1 CyCHUIBCTBO 1 AepkaBa B Hizomy. Came Tomy
KiOep3JIOUMHHICTh yXKe Ha0ya MacIiTadiB 3arpo3u Oe3relli Ha MIXKHApOJHOMY PiBHI 1 cTaja
OJIHUM 3 OCHOBHHX IHCTPYMEHTIB JepKaBHOT Ta Mi>KHAPOIHOI AisUTHHOCTI.

Ha croromsi KoMII'IOTepHI MpaBOMOPYIIEHHS — i€ OJHA 3 HaOLIbII MOMMPEHUX TPyl
CYCIIIJIBHO HEeOE3MeYHUX MOoCATaHb, JUHAMIKA SKUX HEBINHMHHO 3pocTtae. lle 3ymoBieHO
MIPUCKOPEHUM PO3BUTKOM HAyKM ¥ TEXHOJIOTIH y cdepi KOMITIOTepu3allii, a TaKoX
MOCTIHHUM 1 CTPIMKHM PO3IIMPEHHIM Chepr 3acTOCYBaHHS KOMII FOTEPHOI TEXHIKH. Bapro
HaroJIOCHUTH Ha TOMY, II0 B YKPaiHCHKOMY 3aKOHOAABCTBI I[bOMY IMUTAaHHIO IPHUIIICHA yBara,
a came: HoBuH KpuMiHaneHMI KoeKke YKpaiHu BHepIue neperdoadnB OKpeMHUil po3ain mpo i
KIT — pozain XVI «KpumiHaiasHI TIpaBonopylieHHs y chepi BUKOPHUCTaHHS EIIEKTPOHHO-
OOYHCITIOBATIPHUX MaIUH (KOMIT'IOTEpIB), CHCTEM 1 KOMIT'IOTEPHHX MEpex»; MABidi
MOJIOKEHHSI I[LOTO PO3ALTY 3MIHIOBAIUCS Ta JOMOBHIOBAIUCS, 1€ CBITYUTH MPO aKTyalbHICTh
1€l mpoOIeMu B CYCIIUIBCTBI, a TAKOX yBar i aHamizy Ha MPaKTHIL.

AHaji3 ocraHHix gochaimkeHb i myOJikamiii. CyJacHi TEOpeTHYHI Ta MPHKIAIHI
ACTICKTH 3MIMCHEHHS TIPOTHAIl KiOEp3TOYMHHOCTI Ta KiOepliaxpalTBy pO3TIIsAaIrCs
NPOBITHUMU BITYM3HSHMUMHU HaykoBIpsiMu: M. O. bynmakosum, B. M. Byty3oBum,
M. M. T'anamboro, P. A. Kamoxuum, B. B. Kopamenko, . 0. KounaparbeBum,
b. A. Kopmuuem, 0. €. Makcumenko, A. 1. Mapymakom, . B. Hosumpskum,
B. L. IIpokonenkom, C. C. Porymscekum, B. I'. Potanem, M. 1. XaBpoHIOKOM Ta iHO3eMHUMH
¢axiBusmu A. Pobeprom, K. Ocakse, T. baenranom, /. banicapowm Ta iH.

Buxknax ocHoBHOro marepiajy. JloHemaBHa piBeHb KiOEp3IOUYMHHOCTI B HAlIii KpaiHi
OyB MiHIMAaJBPHAM — II€ 3yMOBICHO THM, IIO PO3BUTOK IH(POPMAIIHUX TEXHOJOTIH
3HAXOJMBCS Ha JIOCUTH HU3BKOMY DiBHIi, TIOPIBHIOIOYH HOTO 3 PO3BHHEHHUMH KpaiHaMH CBITY.
IIpote y BHpi OCTaHHIX POKIB MOXEMO CIOCTEpiraTH 30BCIM TPOTHJICKHE. YKpaiHa
CBOTOJHI — KpailHa 3 BHCOKMM piBHEM 0e3poOiTTs, OOMEKEHHMH MOXIHUBOCTSIMU
MpaIeBIallITYBaHH, IPOTE i3 HAsSBHICTIO MOJOJOTO TOKOIIHHSA, SIKE 31 CBOro OOKy Mae
JOCTaTHBO aMOIllill 1 IparHeHHsT OTPHMATH KOIITH, BAAETHCS 0 Kibeparak i 4acTo yHHKAe 3a
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e mokapaHHs. B VYkpaini BincyTHs odiriiiHa nepkaBHa CTaTHCTHKA, sKa MicThina O
BIJOMOCTI PO KiOEp3JIOYMHH, [0 HEraTUBHO IMO3HAYAETHCS Ha 3aMoODKHMX 3axojax, sKi
MalOTh YAaCTKOBHM XapakTep 1 MpH IbOMY MPHU3BOIATH IO YIOBUIBHEHHS MPOTHAIL Ta
0opoTh0i 3 TaKMM BHIIOM CYCHUIBHO HeOe3nmedHux HisHb. Cepel NMPUYHMH 3a3HAYCHOTO,
30KpeMa, Te, IO TEePMIHOM «KiOep3IOYMHHICTEY (BU3HaueHWi numie 2017 p. y 3akoHi
Ykpainu «IIpo ocHOBHI 3acaau 3abe3neueHHs KiOepOesneku YKpaiHU») OXOIUTIOETHCS
IIMPOKE KOJIO MPaBONOPYIIEHb, YCKJIAJHIOIYA TUM CaMHM PO3POOKY CHCTEMH THITOJIOTil
a6o xracudikamnii Kibep3MoUYUHHOCTI [6, c. 69].

Kibep3mounHHICTF Ma€e TPUPOAY TPAHCKOPIAOHHOTO SBUINA Ta JO3BOJSE 3HAYHIN
KUTBKOCTI BUSHMX BKa3yBaTH Ha Te, IO JUIs KiOEP3JIOUMHIB € MPUTAMAaHHAM MaKCHUMaIbHHUH
piBeHb JIaTEHTHOCTi. BapTo po3riasHyTH, sKi (AaKTOpH JIATEHTHOCTI HAasiBHI  JUIS
KiOep3I04HHIB:

— CKJIQJHICTh MEXaHi3My BYHHEHHS IMX KPUMIHAIGHUX IPABONOPYIICHb IHOEIHAHA 3
JIOCHTh PI3HOMAaHITHUMH c(epaMH Ta HACHITKaMH 1X BUYMHEHHS, & TaKOX «KOMIT IOTEPHOIO
6e3rpaMOTHICTIO)» OLITBIIOCTI MOTEHIIMHUX JKepTB KiOEp3IOUnHIB, aJ)ke IX HacamIepe BOHU
HEXTYIOTh BJIACHOIO OE3MEKOI0;

— HETaTHWBHA TIOBEJiHKA KePTB (OYEBHIIIIB) IIPABOIIOPYIIICHHS, Taka 001 Oe3isUTbHICTh —
HEe 3BEPHEHHS >KePTBH Ta 0OCi0, SKMM BiJOMO IO HAasABHI O3HAKM BUYMHECHHS KiOCp3JIOYWH-
HOCTI, 0 IPAaBOOXOPOHHUX OPTraHiB i HEMOBIJOMJIEHHS PO (haKT BUMHEHHs KiOep3I0unHy;

— CYTTE€Bl HENONIKH B pPOOOTI MPaBOOXOPOHHHX OpPraHiB IIOJO TOBLIBHOTO
pearyBaHHS a00 JK B3araji 3ajuIleHHS Oe3 yBard — 3BEpHCHHS Ta IIOBIJOMJICHHS IIPO
Kibepanounnwm [7, ¢. 646-650].

OnHMM 3 HaWMEPIINX 1 MOXKIJIMBHX JIO BTUICHHS MiXOMiB OOPOTHOU 3 KiOEP3NMOUMHHICTIO
B IIMPOKOMY aCIEKTi € HAIIPAI[FOBAHHS 1 CTAaHIApTH3allis BiAMOBITHOT HOPMAaTHBHO-IIPABOBOT
0a3u. Ha Mi>kHapoJHOMY piBHI MEPIIUMU JOKYMEHTaMH Yy Il cdepi cramm KoHBeHIs mpo
KiOep3JIounHHICTh, NpuitHATa Pagoro €ponu 23 mmcromama 2001 p. [4], Ta JlomaTkoBwid
npotokon a0 KoHBeHuii, HampaBieHWd Ha OOpOTEOY 3 PO3MOBCIOKEHHSIM uepes3
KOMII'FOTepHI Mepexi iHdopMaliii pacuCTChKOTro i KceHO(POOCHKOro XapakTepy Bin 28 ciuHs
2003 p. [3]. TIpudHATTS 1IMX HOPMATHBHO-NPABOBUMX aKTIB JaJ0 IMMOYATOK (YHIAMEHTY Yy
chepi 3axmcTy cBOOOAM, OE3MEKH 1 MpaB JIIOJWHH B Mepexi «[HTepHeT» He TUIBKM Ha
perioHabHOMY piBHi, OCKibkH KOHBEHITS BiAKpUTa A7 MiIMUCAHHS JIepKaBaMH, Ki HE €
yieHamu Pagu €Bponu.

Ilim MOHATTAM «KIOCP3TOYMHM» PO3YMIEMO KpHUMIHAIBHI MPABOMOPYIICHHS, SKI
nependadeni poznitom XVI KK Vkpainu («3nounHn y cdepi BUKOPHCTaHHS €IEKTPOHHO-
00YHCTIOBATBHUX MAIIMH (KOMIT'IOTE€PIB, CHCTEM Ta KOMII'IOTCPHHX MEpeX 1 Mepex
€JIIEKTPO3B’SI3Ky»), Ta 3apeeCTPOBaHI KpUMiHANBHI MPOBa/PKEHHS 13 KBali(iKyr4oro
BIIMITKOIO B KapTIli PO KpUMiHAJTbHE MPABOMNOPYIICHHS — «3 BHKOPUCTAHHSIM BHCOKHX
IHPOPMAIIITHAX TEXHOJIOTIH 1 TENICKOMYHIKAIIIIHHAX MEPExR» [5].

I'mobGanpHa BeecBiTHS Mepexa «lHTepHET», Mo 00’€HaNa MITLHOHM KOMIT IOTEPIB, SIKi
po3TaIioBaHi B pi3HUX KpaiHaX, 1 BIIKpHia MIMPOKI MOXKIIMBOCTI JJISi OTPUMAHHS Ta OOMiHYy
iHpOpMaAIlii, yce JacTilie BUKOPUCTOBYETHCS y 3IOYMHHUX IiIsAX. CTaHOM Ha CHOTOIHI pa3oM
3 OCHOBHUMH (YHKIISIMH TIepel] MPaBOOXOPOHHHUMH OpraHaMH IIOCTajJ0 HOBE 3aBIaHHS
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MIOTIEPEINKEHHS 1 PO3CIiMyBaHHS IMPaBOMOPYIIEHb y cdepli BUKOPUCTAHHS KOMIT IOTEPHUX
TEXHONOTiH — «kiOep3nouuHiBY. IIoHATTS KiOep3mouMHYy € J0Ci HE3BUYHUM JUIS
NPaBOOXOPOHHHX OpraHiB, MpOTE 3JIOYMHHI Jii, B SKHX BHKOPHCTOBYETHCS TJI00aTbHA
KOMIT'FOTepHa Mepexa «lHTepHeT», MICTATh y co0l BEIUKy CyCIiIbHY HeOe3IeKy.
TpaHcHaIiOHAIEHUI XapakTep 3JOYMHHOCTI 3 BUKOPHUCTaHHSIM KOMIT IOTEPHOI MEpexi Jae
MiJICTaBM BBaXaTH, L0 PO3poOKa CIUIBHOI MOJIITHKA 3 OCHOBHHUX IHTaHb IOBHHHA OyTH
YaCTUHOI Oyab-gKOi cTparerii 60poTbOM 3 KiOEp3NMOUMHHICTIO. TakoX IEBHOI Mipoo
YUHHUKOM, IO CHpHS€E 3POCTAHHIO IIOTO HOBOTO BHJY 3JIOYHMHIB, MOXKHAa BBaXKaTH
BIJICYTHICTh HAaJIS)KHOT B3a€MOJIii HAI[IOHAJTHHHX IPABOOXOPOHHUX OpPraHiB y MHUTaHHAX
TIOTIEPE/KEHHS Ta PO3CIIiTyBaHHS TAKUX BUIIIB IPABOMOPYIICHb.

Kpim nociimxeHHs 1OCBiy BCi€i €BpONEHCHKOI CIIIIBHOTH, JOLIBHO IPOBECTH Mapajeni
o0 npoBiaHux Aepxkas Corosy. Ilounemo 3 ananizy ®@paniii, B sikiil mpaBoBe peryIrOBaHHSA
00poTHOM 3 KiOEP3JTOYMHHICTIO Ma€ CBOIO CIEIU(}iKy, SIKa € JTOCTaTHRO Ji€BOI0. Bpaxyemo
Toi (hakT, mo came DpaHIlis OJHA 3 MEPIIUX AepkaB B €BPOII, sKa MPUHHSIIA KapJUHATBHI
MipHU 100 IOCHJICHHS POJIi IepKaBU B peryiroBaHHI KibeprnpocTtopy. OTxe, Ha ChOTOAHI B
il nep>xkaBi 3aKOHOJABISIMU OYJI0 BUOKPEMJICHO TaKi (POpMHU KiGEp3JI0UMHHOCTI:

— CyCHuUIbHO-HeOe3MeyHi IisHHS, fKi 31 CBOro OOKYy TIOB’sA3aHi 3 HE3aKOHHUM Ta
HECAHKI[IOHOBAaHNUM THPAXKYBAHHAM KOMIT' FOTEPHOTO OOJamHaHHA Ta IPOTPaMHOTO
3a0e3NeyYeHHs, a TaKo)K HE3aKOHHMM BTpPYYaHHSM y pPOOOTY aBTOMATH30BAaHOI CHUCTEMH
00pOoOKH JTaHUX, TPOHUKHEHHS Ha CaliTH Ta CTBOPEHHS Ha HUX HEJOCTOBipHOI iH(opMarii, a
TaKO PO3MOBCIOKEHHS IKiUIMBUX IIPOTPaM TOIIO;

— PO3IMOBCIO/PKCHHS CAWTIB, HA SIKMX MPHUCYTHS JWUTSIYa MOpHOrpadis, 30yT HAPKOTHYHUX
3aco0iB, MPEKypCcOpiB, PaCHCTCHKOi, KCEHO(POOCHKOI ab0 aHTHCEMITCHKOI CHPSIMOBAHOCTI,
iHdopmManii mpo TepopH3M, 3aMaxW Ha IPHUBATHE JKUTTS, OCOOMCTY HETOTOPKAHICTH OCOOH,
TOBAJICHHS KOHCTUTYIIIHHOTO JIa/Ty, a TAKOXK pPeKiiama, sika Hece B co0i maxparceki i [1, c. 68].

Baprto 3ayBakuTH, o (GppaHIy3bKHid JOCBIJ] € aKTyaJIbHUM IS BTUICHHS HOTO B YKpaiHi,
BPAaxOBYIOUH  HEJIOCKOHATICTH  PO3yMiHHI 1  (OpMymIOBaHHS  CYTHOCTI  TOHSTTS
«ki0ep3mounHHICTEY. MokeMo mo0aunTH, IO TPABOBE PETYIIOBAaHHS Mepuioi ¢Gopmu
kibep3mounHHocTi OpanIiii 3mMiicHIOEThCS B YKpaiHi Ha cepenHboMy piBHI posmioMm XVI
KpuminansHOTO KOmekcy YKpaiHH, a HOCBIN perymioBaHHA APYroi GpopMH — KPUTHYHO Ha
HU3BKOMY DiBHI, TOMYy MOTpeOye NeTaJbHOTO aHami3y Ta BIPOBA/DKEHHS Ji€BUX 3ac00iB
60poTHOM 1 3a100iraHHs Ha MPAKTHIL.

Moo Crmomygennx Hltatie Amepuxu (mami — CLLIA), — e omHa 3 mepmmx AepkaB, sSKa
3a3Hajla HEraTUBHOTO BIUIMBY KiOEP3JOYMHHOCTI, PO3pOOMIA BIAMOBIAHI HOPMH IIIOJO
ycyHeHHs 1poro siuma. A takox y CIUA mpotuais AOCTiIKyBaHOMY BHIY 3JIOYHHHOCTI
nokyajena Ha denepanbHe OFOPO PO3CITiMYBaHHS, B CKIIAAl SKOTO cTBOpeHO LleHTp ckapr Ha
IHTEepHeT-37I0YNHHICTh. Bxazanmii LleHTp mnpuiiMae iHTepHET-CKapru Mpo 3JI0YMHH BiX
(axTH4HOI KepTBH abo BiJ TPeThOi CTOPOHM B OHJAHH pexumi. [l momaHHA CKapra
HEOOX1JIHO HA/IaTH TaKy iHPOPMAIIio:

— 1M’ J)KepTBH, azpeca, Tene(oH Ta eJICKTPOHHA IOIITa;

— iHopmarniro mpo (iHaHCOBI omeparii (HanpukiIam, iHpOpMAIlio PO OOIIKOBHI 3aITUC,
JaTy 3MiHCHEHHS OIeparii Ta CyMmy);
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—iM’st cy0’€eKkTa, ajpecy, TenedoH, eJIeKTPOHHY aapecy, BebcalT Ta IP-anpecy;

— KOHKPETHI MOAPOOUIIi PO Te, SIK TPOMaASHIH CTaB )KEPTBOIO 3JI0YHHY;

— 3aroJIOBKH €JIeKTPOHHO] IOIITH;

— OyIb-SKy IHIIYy BaXJIHBY iH(pOpMAIIii0, Ky TPOMAISHA BBaKAIOTh HEOOXITHOK JUIS
po3rasany ckapru [9, c. 165]. Bomnouac Ha caiiti ®BP mocTiiHO OHOBJIIOIOTHCS CIHCKH
HaWOIIbII PO3MOBCIO/DKEHUX BB IHTEpHET-IIaXpalCcTB, (Gi3UYHHUX Ta IOPUANYHHX OCIO, AKi
Ii103PIOIOTECS 200 TMiJO3PIOBAIUCH Yy BKa3aHUX IPABOIIOPYIISHHSX, CIIOCOOH BiJJICTOPOHEHHS
BiJl IHTepHET-IIaxpaiB, COMCKH IIKiTIMBOTO IPOrPaMHOTO 3a0e3eueHHs] Ha KOMIT I0TepHY Ta
MOOITbHY TEXHIKY.

Kpim TOTO, 3BepHEMO yBary Ha CHCTEMYy OpTaHiB BIIaJH, IO OOPIOThCSA 3 KibOep3io-
YHHHICTIO!

— xibepkomangyBanaa CILIA (USCYBERCOM);

— KOMaHJ1a 3 TOTOBHOCTI 10 Han3BuyaiHux cutyaniit CIIIA (CERT);

— BIIIUT KOMIT FOTEPHOI 3JIOUMHHOCTI ¥ iHTenekTyanbHoi BiacHocTi (CCIPS) [9 c. 136—
140].

OTtxe, sk Gauumo, A Toro mob6 B YKpaiHi Ha ChOTOAHI iCHYBaB TOil camuil opraH —
JenapramenT kibepnoinii HarmioHansHOT mominii YKpaiHu, KAl HaMaraeThCs BiIIUTH Bij
KiOep3JIOYMHHOCTI, TOBHHEH OYTH MPEICTABICHUH y TIPaBOOXOPOHHOMY TIPOCTOPI, OJHAK, Ha
IIpEeBEeJIUKUiL Jkalb, iioro icHyBaHHsS HUHI € HeMoxJIUBUM. Y CIIIA Takux piBHIB O0pOTHOH Ta
B3a€MOJIIi MiXK opraHamu € Tpu. Tomy Maemo 3a npukiag 60poTs0y 3 KiOep3IOUUHHICTIO, 110
nocsrae e(heKTHBHUX Pe3yIIbTaTiB.

3acnyroBye Ha yBary IOCBia 00poThOM 3 Kibep3nmounHHIcTIO Bennkoi Bpuranii, y skiit
3anpoBamkeHo Mogenp oOminy inpopmariiero (Information Exchange Model) wix
YPSZIOBUMH YCTAHOBAMH 1 TPMBATHUM cekTopoM Ha mpunimmax «Chatham House» (ueit
MpoIiec 03HAYaE, M0 MOXHA TIepeaBaT 1 BUKOPUCTOBYBATH 1H(OpMaIlito, sika Oyia modyra
Ha 3ycTpiyax Mpo BHUABJICHI aTakd, BTpaTy iH(popMaIlii TOIIOo, aje KaTeropuyHO 3a00pOHEHO
BKa3yBaTH, XTO0 € ii aBTopoM 1 Je BimOyBcsi KiOepiHmuaeHt). Koopaunarito misiIBHOCTI
CIITBHOTH, OpTraHi3allilo 3ycTpiuel, ympaBiiHChKY (yHKIiIO 3a0e3neuye LleHTp i3 3axucTy
HamionaapHoI iHdpactpyktypu (Centre for the Protection of National Infrastructure, CPNI —
CHeIialTbHO YIIOBHOBKEHHWI OpraH 3 MHTaHb 3aXUCTy KPUTHYHOI iH(pacTpykTypu). CPNI
CTBOPIOE KaHANH, SKUMH JaHi 100 OOMiHy iH(poOpMalli€l0 MepefaloThes B IHINI KpaiHH,
30KpeMa, 3 IIEI0 METOI0 CTBOPEHO Mepexy oOMiHy iH(popMaliero 3 Oesnekn Mk Benwkoro
Bpuraniero i CHIA [10, c. 194].

IIpaBooxoponHi opranu Benmmkoi bpuranii min wac 60poThOH 3 KiOEP3TOYMHHICTIO TAKOXK
3aJIy4aloTh CIIeIiai30BaHi CIy)KOH, SKi HAagaroTh MOCIYTH iHQopMariifHoi Oe3meku, NpH
[IOMY CIIBIPAIIOIOYM SK 3 JCpKaBHUMH, TaK 1 3 KOMEPIiHHMMHU OpTaHi3allisiMH, IS
npuknany, WARP (Warning, Advice and Reporting Point) — cepicHoo cityx00t0, 3aBIsIKA
K1, 30KpeMa, pO3KPUBAIOTHCS TCHICHIIIT KiOep3Io9nHHOCTI [12].

Hocein Kanagu y chepi 60poThOU 3 KiOEP3IOUMHHICTIO € HE MEHIN Ji€EBUM, HIX B 1HIIHX
[UBLTI30BAHUX JIepKaBaxX. 30KpeMa, OJHUM 13 BaXJIMBUX HAIPSMIB MisTIBHOCTI MOl
Kanamum € Ooporbba 3 KOMITIOTEPHHMH 1 TEJIEKOMYHIKAIHHUMH KpUMiHATbHUMHE
MPaBOIMOPYIICHHIMH, PO3CIITyBaHHIM SKHX 3aiMacThCs miapo3ain KopomiBchkoi KaHaIChKOi
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kirHo1 mouiii (penepanproi mominii, KKKII) 3 60poThOu 3 KOMIT FOTEPHOIO 3J0YHHHICTIO,
OIlEpYIOYM aHANI30M JaHHWX KaHAJCHKOIO IIOJNIIEeHCHKOro IH(OpMAaIifHOTO LEHTpY Ta
CHIBIPALIOOYM 3 1HIMUMU KpaiHaMu. JisUIbHICTh MIAPO3AUTY CIPSMOBaHA Ha PO3CIiAyBaHHS
Ta PO3KPUTTS 3J0YHHIB, TOB’S3aHUX 3 KOMIT'IOTEpaMU 1 TelleKoMyHikarismu [4, c. 113].
Cexkiist 3axuCTy 1HQOPMAIIHHAX TEXHOJIOTIH 3a0e3rneuye 3aXHcT (elepalbHuX JepKaBHUX
KOMIT'IOTEPHUX LEHTPIiB, MNPUBATHOTO CEKTOPY, JA€ KOHCYJbTAlli, TOTye MEpCOHAN [UIs
pOoOOTH 31 3[1MCHEHHSI KOMII IOTEPHOTO 3aXUCTYy.

IIpamiBHUKM 1BOTO MiAPO3ALLY HAJAIOTh MAONOMOIY HOMILEHCHKUM Yy IPOBEICHHI
pO3CIiAyBaHb 3JI0YMHIB, TOB’A3aHUX 13 KOMIT'IOTEpPHUMH CHCTeMaMH. BpaxoByrouw, 1o
iH(popMaIliiiHa crucTeMa J03BOJISIE TEepelaBaTH IOBIMOMIICHHS BiJl OJHOTO TEPMIHAIY [0
iHmIoro Maibke HeraiiHo, y Kanani gie Oimspko 2 500 TO4OK HOCTyMy, A0 SKHX BXOJISThH
6sm3pko 1 285 denepanbHUX 1 MPOBIHIIHHKUX TOdineWchkux BiamiieHb. 1 180 mimposminis
crnerianmizoBanux Bixnumie KKKII migkmroueni no JiHid cuctemu [2, ¢. 48]. be3nepeuno, mei
HampsM JTSUIBHOCTI  TOMIIIT € BaXIIMBUM, /DK€ CEKOHOMIYHI BTpaTH BXKE JOCSTIH
KOJIOCAIbHUX MAacIITaliB Ta 1 B3araji JesKi MPaBOMOPYLUIHUKH, CTBOPIOIOTH OpPraHi3OBaHi
TPyIH, SKi MalOTh Ha METi MIKOAWTH CYCIUILCTBY Ta 3HMXKYBATU PiBEHb CKOHOMIKU KpaiHH.
BomHouac moTpiOHO BW3HATH, IO KAaHAACBKE 3aKOHOJABCTBO MIOAO BH3HAUCHHS
KOMIT'FOTePHOI 3JIOYMHHOCTI TOTpeOye BIOCKOHAJICHHSA. BpaxoByrouw, IO 3aBAaHHSA, sKi
CTOSITh Iepel MiApo3ainaMHu Hoiiuii 3 G0pOTHOM 3 KOMIT'IOTEPHOIO 3JI0YMHHICTIO, MaroTh
MDKHapomHUH XapakTep 1 He € crenudiuaumu Juii KaHaaw, TpoTe BOHHM aKTHBHO
CHIBIIPANIOIOTH 3 IHIIMMHU KpaiHaMu Ta [HTepIIoIoM 3 MEeTOI0 BIOCKOHAJCHHS 3aKOHOIABCTBA
y [IbOMY HarmpsiMi.

BucnoBkn. OtTxe, BapTo 3a3HAYMTH, L0 MpoIec OOPOTHOM 3 TAaKHUM HETaTHBHUM
SBHILEM, SIK KiOEp3JIOUMHHICTh, JOCUTh CKIagHUKM 1 TpuBamuid. [Iponec, skuii motpedye
3HaYyHOi yBard 3 OOKYy OpraHiB BJIAagH, a TaKOXX BHUMAarae MDKICPKaBHOTO IiJIXOAY [0
MPOTHIIi, Pe3yJbTATHBHICTh SIKOTO HEIOCSDKHA 0€3 BHKOPHCTAHHS €BPOIEHCHKOTO JIOCBIAY.
MaeMo BHKOPHCTOBYBATH AOCBiA KpaiH, [0 BXKE MArOTh JOCHTH CEpilo3HI HAIpAIfOBaHHSA Y
cepi 3a0e3neueHHs iHpopManiiHoi 6e3neKy.

Edextuna ©OopoThba 3 KiOSp3JOYMHHICTIO BHMarae pO3BHHEHOI OpraHi3amiifHol
cTpykTypu. HeoOXimHMMHU 3MiHAMH B 3aKOHOJABCTBI JIS TPOTHIIT TPOTHIIPABHUM
MOCSATaHHSM Ha CEJEeKTPOHHI iH(popMauiiiHi pecypcm Mae OyTH 3aKpillZICHHS MEXaHi3My
OTIEPATUBHOTO BTPYYaHHS 1 ONOKyBaHHS INEBHOTO HEMPUHHITHOIO NMOTOKY iH(popMamii Ta
BIIPOBA/DKEHHST OCOOJIMBMX YMOB TIPOBENCHHS TAaKHX CIITUMX Jid, SK OOIIyK 1 apemT
CJICKTPOHHHUX JTOKAa3iB.

be3ymMoBHO, BapTo TakoX 3a0E3MEUNTH IIPOBEICHHS HaB4YaHb (TPEHIHTIB) IS
CHIBpOOITHUKIB OpraHiB IPOKypaTypud Ta CyIAiB 3 MeETOI0 iX (paxoBoi TOTOBHOCTI 0
MPEACTABHULITBA IHTEPECIB EPKABH 1 PO3TILIAY MPOBAKEHb MIONO0 KiOep3I0UnHIB, 30KpeMa
y YacTHHI MOPAAKY 30MpaHHs MUPPOBHUX J0Ka3iB, iX mepenadi Ta 30epiranss. Lle cipustume
PO3YMIHHIO CIIBPOOITHMKIB OpraHiB TNPOKypaTypd Ta CYADIB TEXHIKO-IOPHIMYHHX
0COOJIMBOCTEH MPOBAKEHB 1010 KiOEP3JI0UYHHIB.

Jlyzina H. A., Bonoapenxo A. M. Ilpaxmuuni acnekmu po3cnioyeanus
KiOep3104UHHOCMI — €BPONEUCHKULL 00CBI0
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N. Lugina, A. Bondarenko. Practical Aspects of Cybercrime Investigation —
European Experience

The article examines the peculiarities of criminal offenses in the field of information and
telecommunication technologies, and also draws attention to the main problems related to
their detection, disclosure and investigation. Attention is focused on the rather large scale of
the spread of cybercrime, not only in Ukraine, but also in the world community as a whole.
The directions of international cooperation in the field of countering cybercrime, which in
turn are based on international legal acts, are analyzed. Some experience of the struggle of
European states, in particular the USA, Canada, France, Great Britain is taken into account.
After all, one of the priority directions for improving the domestic legal system is the
introduction of international ideas and concepts. In addition, the process of establishing a
complete system of legal regulation of combating such a negative phenomenon as cybercrime
is not possible without taking into account the achievements and gaps that were made by
foreign countries during the formation of this institution. There is also an urgent need to study
and implement the experience of foreign countries regarding the organization and effective
functioning of units to combat cybercrime.

In the period of globalization, the rapid development of information technologies, new
communication systems and computer networks is accompanied by the abuse of these
technologies with criminal intentions. Therefore, it is equally important to be able to operate
and understand what a concept such as "cyber security" represents. Cyber security primarily
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refers to quick response to threats within the Internet. After all, the analysis of statistics
shows that in most cases the objects of cyberattacks are the information resources of financial
institutions, transport and energy supply companies, and state bodies that guarantee security,
defense, and protection against emergency situations.

Keywords: information, investigation of cybercrimes, European experience, combating
cybercrime in the social dimension, legal mechanisms of interaction, global network,
Convention on combating cybercrime.
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METOJOJOI'TYHI 3ACAIN
3ABE3IIEYEHHSA YYACTI OCIB I YAC
KPUMIHAJIBHOI'O NTPOBAIZKEHHA

Y cmammi poszenamymo memoou, AKi GUKOpUCMOBYIOMbCA Y npoyeci 00CTiONHCeHHs
npobnemu npoyecyarbHo2o 3abe3neuents yuacmi ocid y KpuMIHATbHOMY NPOBAONCEHHI.
3asnaueno, wo npoyecyanvhe 3abe3nedents yuacmi ocib y KpUMIHATLHOMY NPOBAONCEHHI €
BIOHOCHO HOBUM [HCHMUMYMOM KPUMIHATLHO2O0 npoyecy, a 8i0max nompedoye noiubneHoco
Haykoeozo niznanus. Came mMemooono2is NisHAHHA Npaea 0ac HOBUI NO2is0 HA PO3YMIHHSA
CYMHOCMI NPOYeCyanbHo20 3abe3nedentss yuacmi ocib y KpUuMiHATbHOMY NPOBAONCEHHI.
Omoice, MEMOOON02ISL OAE MONCTUBICIb CNPUSIHHSL PO3GUIMKY Meopii I npakmuxu peanizayii
npasa, 30Kkpema tio2o mpauncgopmayii ma yOOCKOHANEHHS.

Posensaoaiouu numanus memooonocii npoyecyanvrnozo 3abe3neyenus yuacmi ocio y
KPUMIHAILHOMY HPOBAONCEHH] BUIHAYEHO, WO OOYIIbHO BUKOPUCMOBY8AMU OacamopieHeaull
nioxio, GINLULOIO MIPOIO BUKOPUCOBYIOMbCSL 3A2ATIbHE MEMOOU HAYKOB020 NIZHAHHS — AHAI3 §
CUHME3, CXOOMCeHHA 68I0 aOCMPAKmMHO20 00 KOHKpemHo20 mowo (ginocogcokra
Memo00a02if);, 3a2anbHi 01 0A2ambOX HAYK, MINCOUCYUNTIHAPHI MemoOu Ni3HAHHA —
cucmeMHull ma OpeaHi3ayiiiHull anani3, KibepHemuuHull, cuHepeemu4Hull nioxoou Mmoo
(3a2anvbHOHAYKO8A MemOO00N02IsA), Mmeopis i Memoou KOHKDEemHOI HAyKu, 2any3l 3HAHb,
MemoouKa, CYKVRHICb onepayii i npoyeoyp, wo 6UKOPUCMOBYIOMbCS )y KOHKPEMHUX
00CNI0HCEHHSX.

© Tonuiti B. B., Ceinyuywvkuii A. B., 2022
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Bemanosneno, wo nowupenum € UKOpuUCmanHs cCUCmemMHo20 nioxXooy, 8 OCHO8I K020
Jexcums  O0CNIONCEHHST NesHo2o 00 ’ckma AK YinicHOI cucmemu, Wo MA€ GHYMPIUHIO
CMPYKMypy, NOOLIAEMbCA HA CKAAO08I eNeMeHmu, i 3a80aHHsA 0OCTIOHUKA NOJISl2AE Y MOMY,
wob susHaUUMU X KiIbKIiCMb, NOPSAOOK OpeaHizayii, 36 A3Ku ma 63aeMo0it0 Midc Humu. Y
HAWoMy 8unaoxy iHCmMumym npoyecyanvHo2o 3a0e3nedenus yu4acmi ocib y KpumMiHaibHOMY
APOBAONCEHH] € OOCUMb WUPOKUM NOHAMMAM | GKIIOHAE Y cebe 8eluKy CYKVRHICMb 5K
NPUMYCOBUX, MAK | HeNPUMycogux 3axo0ig. Came momy GUKOPUCHAHHS CUCTIEMHO20 MEMOOY
00360715€ NPedCcMasumu GIACHY KIACU@IKayiio maxKux 3axo0ie 3a PisHUMU KDUMeEPISLMU.

Jloseoeno, wo  Memoooaocisi  npoyecyarvbHo2o  3abesnevenHs.  yyacmi  oci6 y
KPUMIHATLHOMY NPOBAONCEHHI GI0iepae 3HAYHY PONb Y CHPULHAMMI HOBUX 3MIH DeanbHOi
CYUACHOT KPUMIHATLHOI npoyecyanvroi noaimuku. Memooonozisa nisHaHHA i nNepemeopeHHs
CYYACHO20 YKPAIHCLKO20 Npasa, TPYHMYIOUUCh HA Pe3yTbMmamax Nonepeonix KpuMiHanibHux
npoYecyanbHux O00CHiONCeHb, Od€ HAM HOBUU NO2ISA0 HA PO3YMIHHA Yb020 AUWA, U020
peanvroi cymuocmi. Bona exmiouac 6 cebe CYyKYnHiCMb 302A1bHOHAYKOGUX MdA CHeYianbHO-
FOPUOUUHUX MemOoOi8 MNI3HAHHA, AKI GUKOPUCMOBYIOMbCA NesHow Miporo. Haibinbuumu
NOWUPEHUMU MEMOOaMu, AKi GUKOPUCTOBYIOMbCA N0 4ac OOCNIOJNCEHHSA NpoYecyanrbHO20
3abe3neyents yuacmi ocio y KpUMIHATbHOMY NPOBAONCEHHI, € THOYKYIT, 0edyKyil, cucmemuull,
CMPYKMYPHO-DYHKYIOHATLHULL.

Knwuogi cnoea: xpuminanvue npogaodlceHHs, KPUMIHATbHUL npoyec, npoyecyaibHe
3a6e3neuenHs 0cib y KPUMIHATLHOMY HPOBAONCEHHI, NpUMyCO8i 3axoou, 30008 sA3aHHA,
MEMOO0NO2ISA, CUCTIEMHUL MeMO0, CIPYKMYPHO-QYHKYIOHATbHUL MemMOO

MeTo010 1IHOTO JOCHIIKEHHS € TEOpeTHYHE OOIPYHTYBAaHHS METOJOJOTIYHMX IMiIXOMiB
JIOCIIDKEHHSI POLIECYaIbHOTO 3a0€3MeUeHHs YJacTi 0¢i0 y KpUMiHANbHOMY IPOBAKEHHI.

IMocTanoBka mpodaemu. MerogonoriyHa 3a0e3MEYeHICTh HAYKH, TOYHICTH METOJIB
HAyKOBHX JOCTIDKCHb JONOMarae JOCHITHUKAM BiJIIYKYBaTH HOBI IIIAXW Ti3HAHHS
MPOIECIB 1 SIBUIN, IO BUBYAIOTHCS, iX aJ€KBATHOTO BiJJOOpaXEHHS B CUCTEMi HAYKOBHUX
3HaHb. JKoJHA rady3p HayKH HE MOXKE ICHYBaTH UM PO3BHBATHCS 0€3 METOAONOTIYHOI Oas.
HeBumaakoBo chOrojHi METOAOJOTIS HAYKOBUX JOCTIDKEHb y TMpaBi HaOyBae 3HAYHOI
KyObTYpHOI HIHHOCTI [UIA CYYacHOTO CYCIUJIBHOTO pO3BHTKY Ta HAJeXHTb [0
(yHIaMeHTaNbHUX TMPOOJIEM BITYN3HSAHOI FOpUANYHOI HayKH [1].

IIponecyanbHe 3a0e3neueHHsT y4acTi 0ci0 y KpHUMIHAIbHOMY IPOBA/PKEHHI € BITHOCHO
HOBHM 1HCTHTYTOM KPHUMIHAJIHHOTO MPOIECY, & BiATaK MOTpeOye MOriIuOIeHOr0 HAyKOBOTO
mizHaHHsA. CaMe METONOJIOTiS Mi3HAHHS IpaBa A€ HOBHH TOTJISN HA PO3YMIHHS CYTHOCTI
IporecyanbHoro 3abe3nedeHHs ydacTi oci®é y KpuMiHaJbHOMY THpoBamkeHHi. OTxe,
METOJIOJIOTISI Ta€ MOMKIMBICTD CHPHUSHHSA PO3BUTKY TEOpii 1 NMpaKkTUKW peaiizarii mpasa,
30Kpema oro TpaHcgopmarlii Ta yI0CKOHAJIEHHS.

AHami3 ocraHHiIX [ocaimkeHb i myouaikamid. CyTTeBy ponb y  IOCHIIKEHHI
METO/IONIOTIYHMX OCHOB IOCIHIDKEHHS PI3HUX KPHUMIHAJIBHUX MPOLECYaTbHUX IHCTHUTYTIB
MOCIAAIOTh Tpalli BiIOMHX BITYM3HAHUX 1 3apyODKHHX ydeHuX, 30kpema: O. banmypw,
I'. I'pebennkoBa, JI. 3amopcrkoi, M. Koctuiibkoro, B. Kpasuy, I'. JIyk’sHoBoi, B. MupoHoBa,
B. Moiceesa, B. Hepcecsnna, H. Omnimenka, B. Ilazenka, M. Ilanosa, II. PabinoBuua,

Tonuiti B. B., Csinyuyvkuii A. B. Memooonoziuni 3acaou 3abesneuenns
yuacmi oci6 nio yac KPUMIHAILHO20 NPOBAOINCEHHSL
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B. CeniBanoBa, C. CnuBku, B. Cmupnona, 1. Timiym, HO. Tuxonpasoa, O. Tuxomuposa
Ta HIIUX.

IIpote cknamHiCTh, OaraTOrpaHHICTh HAYKOBOTO JOCIIHKEHHs 3a0e3MeueHHs y9acTi 0ci0
Yy KpUMIHAIBHOMY TPOBA/DKCHHI NPU3BOAATH JO HEOOXIJHOCTI 3aCTOCYBaHHS K
3arajlbHOHAYKOBHUX, TaK 1 CICIIaIbHO-IOPUANYHIX METOMIB HayKOBOTO II3HAHHS, & OTXKE, €
AKTYaJIbHUM MUTaHHIM CY4aCHOT KPUMIHATBHOI POIIECYATbHOI HAYKH.

Bukiax ocHOBHOro Marepiajy. 3araioM BapTO pO3MOYaTH 3 TOTO, IO TOHSTTS
«METOJIOJIOT1s1» HEOTHO3HAYHO PO3YMIEThCS y Cy4YacHiil Haylli. Y HIMPOKOMY PO3YMiHHI clloBa
METOJIOJIOTIST — 1€ TeOopis JIIOJCHKOI MIsUTBHOCTI, «II€ MisUTbHICTh II3HAHHS, MHCJICHHS a0o,
SKIO TOBOPUTH TOYHIIIE, BCS MISUIGHICTD JIIOJCTBA, BKIIOYAIOYH CIOMU HE JIMIIEC BIIacHE
Mi3HaHHS, aje W BUpOOHUITBO. MOXKHA 3a3HAYUTH, IO METOOJOTIS ... € TEOPIE JIFOJCHKOL
IisUIBHOCTI» [2, ¢. 6]. Y By3bKOMY PO3yMiHHI METOJOJIOTIS — i€ CHCTeMa pPi3HOMaHITHHX
METOJIIB, TPUHOMIB 1 CIOCOOIB JOCTIDKECHHs Ti€l 4M IHIIOI HaykoBOi mpoOiemu. Bapro
3a3HAYNUTH, IO CaMe BY3bKE TPAKTyBaHHSI METOMNOJOTI BUKOPHCTOBYETHCS y 3apyOiKHUX
KpaiHax.

HaiiOinpmn mommpeHuM y Hayli € OaraTopiBHEBUHM miaxim, OLNBIIOID  Miporo
BHKOPHCTOBYIOThCS 3aralibHi METOJ HAYKOBOTO Ti3HAHHS — aHaJI3 1 CHHTE3, CXOKEHHS Bij
a0CTPaKTHOTO JIO KOHKPETHOTO Tomlo ((diocopchka METOIOJIOTIN); 3araibHi Ui 0araTbox
HayK, MDKAUCIMIUTIHAPHI METOAM Ii3HaHHSA — CHCTEeMHHUIl Ta oOprasizaliiiHuil aHanis,
KiOepHETHYHUH, CHHEPreTHYHUM MiAXOJU TOLIO (3arajibHOHAYKOBAa METOMOJIOTIS); Teopis i
METOJIM KOHKPETHOI HayKH, Tally3l 3HaHb, METOJHKA, CYKYITHICTh Omepaliiii i mporemyp, 1o
BUKOPHUCTOBYIOTBCSI Y KOHKPETHHUX TOCITIHKEHHSIX.

Sk cmymnuo 3ayBaxkuB M. I. IlaHoB, Hayka KpUMIHAJIBHOTO TpOLECY, K 1 KOXKHA
IOpUINYHA HayKa, HE CTBOPIOE M HE MOXKE CTBOPIOBATH MAEAKOI «CaMOCTIHHOD» YH
«BIOKpeMJICHO» Meroaoyiorii. BoHa Mae TIpyHTyBaTHCS Ha 3arajlbHOTCOPETHYHUX
MOJIOXKEHHSIX METOJIOJIOTIT Teopil Mmi3HaHHS K PiTocodchkol HAykH (Yu Teopii Mi3HAHHS K ii
pO3Miny), BUKOPUCTOBYBAaTH I1X 3 METOI 3JiHCHEHHS JOCHIIKEeHb CBOIO BJIACHOTO 1
cnernudiunoro 06’exra (mpenmeta) misHaHHs [3]. Came ToMy BBa)xaeMo, 110 3araJibHOJIOTIYHI
METOJIM aHalli3y, CHHTE3Y, y3arajlbHEHHS, IHIYKIi MpolecyabHOro 3a0e3INeUcHHs y4acTi
0ci0 y KpUMIiHAIBHOMY MPOBADKCHHI € HEOOXITHUMH y BUKOPHUCTAHHI, aJKe X OCHOBHHM
MpUTAMaHHMX JUJIsl HUX B3a€EMO3B’SI3Kax 1 B3a€MOBIUIMBaX (CHHTE3 Ta y3arajlbHEHHS).

Ha ocHOBI [moCHiIpkeHHS SKOTOCH OKPEMO B3STOTO AaCHeKTy IIPOLECYaTb-HOTO
3a0e3MeYeHHs y4JacTi 0ci0 y KpUMIHAIBHOMY TPOBA/DKCHHI MOKHA POOMTH BHUCHOBOK TIPO
nocTiifHe, Take came (yHKIiOHyBaHHS yciei cuctemu (iHaykmist). Cnenngika 3acTOCyBaHHS
IILOTO METOJy IOJISITAaE Y TOMY, III0 Ha OCHOBI iCHYIOUMX (DaKTiB UM pe3ynbpTaTiB peanizamii
3axOiB MPOIECYAIFHOr0 3a0€3MEeUeHHs yIacTi 0ci0 y KpUMIHAIBHOMY MPOBAHKEHHI MOXHA
3po0OHUTH apryMEHTOBaHE MPHITYIICHHS TPO Te, SK IIe OyAe MpaIfoBaTH B3araii, MPH iHIINX
BUXIIHUX JaHWUX 1 B 1HIIIN cuTyarii (Hampukian, MiJ Yac 3MiHM 3aKOHOAABCTBA). Takwii
BHUCHOBOK BHIUIMBAE 3 IHAYKTHBHHX 3aKOHOMIPHOCTEl: B OCHOBI BCiX MOAiH Ta
B33a€MO3B’SI3KIB Y cdepi MPOTHIIT 3MOYMHHOCTI MMOBHHHA JIEXKATH MOCTIHHO (QYHKIIIOHYIOUa
MOJIETTh KPUMIHAIBHOI POLIECYaTBHOT IO THKH.
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Meton neaykiii (CXOMKeHHs BiJl 3aralbHOTO 10 KOHKPETHOTO) B CYKYITHOCTI, HATIPUKIIA]]
3 ICTOPHKO-TIPABOBUM METOJIOM, € HE3aMiHHMM Yy TpOLeCi BUBUCHHS CTAHOBJICHHS Ta
PO3BUTKY 3aKOHOJABCTBA INOAO MPOLECYalbHOro 3abe3ledeHHs ydacTi ocid y
KpUMiHAJIbHOMY TpoBa/pKeHHI. Hemapma BumaTHI HayKOBII JOCHTh YacTO JOCIHIKYIOThH
KpUMIHAILHY TpOIleCyallbHy TIOJIITUKY SIK  CKJIAJOBY BCi€l JIep)KaBHOI  ITOJIITHKH.
Jocnipkytoun B Takuil criocid ocoOGnmBOCTI GyHKIIOHYBaHHS KPUMIiHAJIBHOI MPOLECyaIbHOT
HOJITUKYU (3arajbHe) i onucyroud ii (yHKIIT, BOHM 3a3BUYall HE BUAUISUIM OKPEMO 1HCTUTYT
IPOLIECYabHOrO 3a0e3MeueHHs y4acTi 0ci0 y KpUMIHAIbHOMY IpPOBaJKEHHI, abo, sIK TOxl
BH3HAYAIIOCS, TPUMYCOBUX 3aX0IiB (KOHKpeTHe). OHAK TX MO3MIIT MO0 MOJITHKH B IILIIOMY
OyayTh CHpaBEIITUBUMH 1 IS 11 HANIPSAMIB, Y IIbOMY BUITAJKY — KPUMIHAJILHOI ITPOIECYaTbHOT
TIOJIITHKH, a/IKe SKIIO SIKECh TBEP/HKEHHS € CIIPaBeIMBUM ISl yCi€l CUCTEMH, TO BOHO Oyze
TaKUM 1 A7 ycix ii IHCTUTYTIB.

KpiM TOTO, BaXJTMBHM € 3aCTOCYBaHHS CHCTEMHOTO IIIXOXy SK HAyKOBOTO METOLY
Mi3HaHHA MpaBa. [IpakTHYHO BCi aBTOpHM HAYKOBOI JTepaTypd 3 Teopii JAepKaBH Ta IMpaBa
BITHOCATh 1€ mNpuioM JOCHIPKEHHA 1O TIpymH cheliadbHuX MeTofdiB. CHCTeMHO-
CTPYKTYpHHMIA, a0, SIK HOTO0 Ile Ha3UBalOTh, CHCTEMHHUNA MeToM, po3yMieTbcst M. 1. balTiHum
SK CYKYIHICTh METOJOJOTIYHUX IMIXOMiB, TNPHHOMIB 1 TIPHHIWIIB BHUBYCHHA Ta
KOHCTPYIOBaHHS JICpKaBH 1 TIpaBa 0araTboX JepKaBHO-IIPABOBHX SIBUIIL K cHCcTeM [4, ¢. 26].

e I'. T'erens copmymtoBaB iner0 cucteMHocTi moao ¢inocodii: «KoxkHa uvacTrHa
¢inocoii € pinocodcrke e, 3aMKHYTE B 001 K0JI0, ane ¢inocodcebka ines € B KOXHiH 13
IIUX YaCTHH B OCOOJIMBIi BU3HAYCHOCTI 200 0cOOIMBOMY eieMeHTi. OKpeMe KOoJIo, CaMe TOMY,
10 BOHO € yCepeauHi ceOe IMUTICHICTh, PO3PHBAE MEKY CBOTO €JIEMEHTA 1 CIIYTYE ITiICTaBOO
mupmoi chepu; mijge € KoJOM TOMY, IO CKIAJAETHCS 3 KiJl, KOXKHE 3 SIKUX € HEe0OXiTHHM
MOMEHTOM, TaK IO CHCTEMa iX CBOEPIHHUX EJIEMEHTIB CKJIaJac BCIO i/Iet0, SIKa pa3oM i3 THM
BHSBIISIETHCS TAKOXK 1 B KOXKHOMY 3 HUX» [5, ¢. 33].

IIpencraBHUK HayKH TEOPETHYHOTO 3HaHHS — ¢inocodii mpaBa — C. A. ByOnuk ciymHoO
Ha3WBa€ CHCTEMHUH aHalli3 HAWMPOMYKTUBHIIINM OCITIJHUILKAM METOIOM, 3aCTOCYBAHHS
SKOTO B IOPHIUYHIN Haylli € 0cOOIMBO aKTyalbHUM. YUEHHH 3a3Hauae, IO «...HMAeThbcs Mpo
JOCTiDKEeHHST 00’€KTIB sk cucrteM. Cucrema — Iie Iije, CKJIaJieHe 3 YacTHH, CYKYITHICTh
B32€MOIIOB’ I3aHUX €JIEMEHTIB, IUTICHICTh. 3BiJICH MEPIIMKA MPUHIMIT CHCTEMHOTO aHalli3y —
IUTICHICTh 00’€KTa SIK CUCTEMH, BIACTUBOCTI SIKOT HE 3BOJATHCS O CYMH O3HaK ii €JIeMEeHTIB,
HE BHUBOJSATBhCA 3 IMX O3HaK. CHUCTeMa XapaKTepU3yeThCS B3AEMO3AJIECKHICTIO WLIJIOTO
YaCTHHH, KOJIM KOKHHH €JEMEHT 3aJIe)KUTh BiJl CBOTO MICIA 1 CBOIX (PYHKIIHA y IUTICHIN
cuctemi» [6, c. 68].

Y jiteparypi #Horo 1iHOAI HAa3WBAKOTh CHUCTEMATHUYHUM KOHTCHT-aHANI30M, SKHH
CIPSIMOBAHMIA SIK HA TEKCTH (L0 3aBXIU TPAIUIIIMHO BUYMHSAIA IOPUIUYHA HAyKa), TaK i Ha
CHCTEMAaTH3AIII0 EMITIPUYHUX IOPUANIHAX JOCHiIKeHb [7, ¢. 128-130]. ¥ pamkax npaBHHYOT
Hayku Ykpainu (Hanpuknai, I 3amopcrpka) HalfuacTinne CHCTEMHHN MiAXiN CIPUIMAETBCS K
METOJIONIOTIYHUN HampsiM, OCHOBHE 3aBJaHHs SKOTO IIOJIATaE B PO3pOOI METOMIB
JOCTiKeHHS Ta ¥ (GopMyBaHHI MEBHUX OO0’€KTIB — CHUCTEM Pi3HMX TUMIB. Takui miaxin
HacaMIepell MPHITYCKae, 10 MPABO — [€ CTPYKTYPHO-CIEMEHTHE YTBOPCHHS, IMEPBHHHIM
CIIEMEHTOM SIKOTO € TpaBOBI HOPMH, SIKi Ui 3a0e3le4eHHs HaHOUTbII e(EeKTHBHOTO
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PETYIIOBaHHS OKPEMHUX BHUIB CYCIUJIBHUX BIJHOCHUH 00 €IHYIOTBCS y BIIIOBINHI Tanysi, a
TaKo)X BHU3HAYa€ MPAaBOBY HOPMATHMBHICTh SK CHUCTEMHE SBUILE COLIaNbHOI IiCHOCTI, sKa
NPOSIBIIAETHCS Yepe3 HOPMaTHBHO-IIpaBoBi npunucH. [1oOynoBa Beiel cykymHOCTI MpaBOBUX
HOpPM Ha OCHOBI TIEBHOI ITOCIiZOBHOCTI Ta B3a€MO3B’S3KY JO3BOJISIE CBIMYUTH PO CKIIANHE,
IITICHE YTBOPEHHS — CUCTeMY TpaBa [8].

OTXe, B OCHOB1 CHCTEMHOT'O MiJXOIY JIKHUTD TOCIiIKEHHs eBHOTO 00’ €KTa SIK LiTICHOT
CHCTEMH, [0 Ma€ BHYTPILIHIO CTPYKTYpY, MOJUISEThCA Ha CKJIAJIOBI €IEMEHTH, 1 3aBJaHHS
JIOCIIJHUKA TOJIATAE Y TOMY, 1100 BU3HAUUTH iX KUIBKICTh, IOPAJOK OpraHizauii, 38’ 43KH Ta
B3a€MOJIIF0 MK HAMH. Y HAIIOMY BHIT3JKy IHCTHUTYT MPOLECYaTBHOTO 3a0e3IeUeHHs y4acTi
0ci0 y KpUMIHAJIEHOMY IPOBAKCHHI € JIOCUTH ITHPOKUM ITOHATTSAM 1 BKITIOYA€E B ceO€ BETUKY
CYKYITHICTh SIK IIPUMYCOBHX, TaK 1 HENpUMYcOBHX 3axoxiB. Came TOMY BHKOPHUCTaHHS
CHCTEMHOT'0 METOAY JO3BOJISIE NMPEJICTABUTH BIACHY KIAacU(iKallilo TaKUX 3aXO0/iB 3a Pi3HUMU
KpUTEPIIMHU.

3a3HaunMoO, MmO HE BCi METOAW BHBYCHHS NPABOBHX SBHI] € Mi€BUMH CaMe s
IpolleCyalbHOrO 3a0e3NedeHHs y4yacTi oci0 y KpHUMiHaJbHOMY TpoBajpkeHHi. Tak,
NoUIMpeHuit uis a0COMIOTHOI OIMBIIOCTI KPUMIHANBHUX IPOLECYAIbHUX JOCHIIKEHb,
30KpeMa ¥ MpOIECyalbHOTO 3a0e3MeUeHHs] YJacTi 0Ci0 y KpHUMIHAJIBLHOMY IPOBaDKEHHI,
JIOTMaTHYHUM METOJ, JAI0Ud XOpOIIi pe3yiabTaTH IiJl Yac aHajly YHHHOTO KPHMIiHAJIbHOTO
3aKOHOJIABCTBA Ta BapiaHTIB HOT0 YJOCKOHAJICHHS, BBAXKAETHCS HEIIEBUM IS JOCHTIIKEHBb
3arajJbHO(QYHKIIOHAIBHUX 0COOIMBOCTEH OyIb-KOr0 HAIpsAMY JAEp>KaBHOI IOJITHKH,
30KpeMa KPHUMIHAIBHOT TpOIECyalbHOI, SK TMIJACHCTEMH IIOJNITHKA Yy PO3CIiayBaHHI
KpUMIHAJILHUX TpaBoNopyieHb. [IiiiCHO, B OCHOBY IIbOTO METOJy TOKJIAJEHO 3aCTOCOBHI JI0
KOHKPETHOI aHaJ1i30BaHOi KPUMIHAJIBHOI MPOIeCyanbHOI HOPMHU 3aKOHU (hOpMaIbHOT JIOTIKH,
a TaKOX Cy4yacHi JOCSTHEHHS y c¢epi rpaMaTHYHOI0 TIyMadeHHS HOPMAaTHBHO-TIPAaBOBHX
akTiB [9, ¢. 157; 10]. BiH € 1[iHHAM 1 BaXJIMBUM ITiJT Yac TIyMAadeHHsI ICBHUX KPUMIHATbHHX
MPOIIECYyATbHUX HOPM, BCTAHOBJEHHS X 3MICTy B KOHTEKCTI NMPaBHJIBHOTO HOPMO3aCTOCY-
BaHHS; Pe3yJbTATUBHUM OyJie 1 I BUPIIICHHS MUTaHb YAOCKOHAJIEHHS Ta CHCTEMaTH3allii
3aKOHOZABCTBA. [IpoTe BU3HAYEHHS IITICHOT CHCTEMHU MPOIECYaTbHOT0 3a0e3MeueHHs yJacTi
oci0 y KpUMIHAJIBHOMY TPOBAJUKCHHI, PO3IJIAN MPOLECyalbHOrO MEXaHi3My HOro
3aCTOCYBaHHS, BHM3HAYCHHs TEpeiKy NpoOJieM Ta HamnpsAMIiB 11X BHPIMICHHS HEYacTo
CTUKA€THCA 3 TPOOIEMaMHU BUBYCHHS JIOTIKO-TPAMAaTHYHOT'O 3MICTY KOHKPETHHX HOPM.

Cepen ocoONMBHX METOHIB, $SIKI MarOTh CBOIO CHEIU(iKy IpH JOCITiIXKECHHI
MPOIECYATEHOTO 3a0€3MeUeHHsI y9acTi 0ci0 y KpUMiHAILHOMY TIPOBAKEHHI, BAXKIIMBE MiCIle
MOCiTae METOI CTPYKTYypHO-(PpyHKIiIOHATRHOTO aHamizy. Sk Bkazye B. C. ['opbanb, B icTopii
MOJNITHKO-NIPABOBOI ~ JYMKHA  HEpLIIMM  [pPaBO3HABIEM, XTO  BHKOPHUCTOBYBaB  Iei
THOCEOJIOTIYHMH HPUHIWI SK OCHOBHHMH Y CBOIH HayKOBO-JOCHiAHHUIBKIH mporpami, OyB
€piHr, sxuil 00rpyHTYBAB HOTO 3aCTOCYBaHHS H0 aHami3y mpasa [11]. 3 mo3wuiiii BUBUCHHS
TpoLecyanbHOr0 3a0e3NeueHHs ydJacTi ocid y KpUMIHAIBHOMY IPOBAPKEHHI Ll MeTon
OJTHO3HAYHO € OJJHAM i3 OCHOBHHX, OCKUJIbKH Came 3a HOro J0MOMOTrOK MOXHAa BCTAHOBUTH
pOJIb 1 3HAYEHHS OKPEMHUX 3aXOJIB y poOOTi BCi€l CHCTEMH MPOIECyaTbHOTO 3a0e3MevYeHHs
ygacti OCi0 y KpHMIHAIBHOMY MPOBA/DKCHHI, 5IKa, CBOEI0 YEProlo, € MiICUCTEMOIO
KPUMIHAIBHOT TPOLeCyaIbHOI OJITHKH.
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A. B. IlexHWK CIIyITHO 3ayBa)KWB, IO BWUBYCHHS IOJITHKH Ta 11 MPOSBIB BHMAarae
3BEpPHEHHS 1 JI0 Teopii CUCTEM, TOMY IO MPOLECH YNPABIIHHS W MOJITUKU HEBLIUIBHI BiX
NPUHLUIIB (YHKIIOHYBaHHS CHUCTEM YIpaBIIHHA ¥ NOMITHYHUX cucteM [12, c. 423]. 3
OISy Ha Te, IO KpUMiHaJbHA MPOoIecyanbHa IMOMITHKA SBISIE COO0I0 IEBHY CHCTEMY, TO HE
BHUKITUKAE CYMHIBIB 1 3aCTOCYBaHHS JIOCSATHEHb TEOpii CHCTEM Ta ii METOHOJOTii, OCHOBOIO
SKOI € CTPYKTYpHHU Tiaxin. Y 6aratbox MOCHTIHKEHHSIX HAyKOBII B 3aralleHOMY I METO.
MPEACTABIIAIOTH K TAKUH, TP SKOMY JOCIIKYBaHI SBUILA PO3TIIIAIOTHCS SIK YACTHHU a00
€JIEMEHTH €JIMHOTO, ITICHOTO YTBOPEHHS — MIEBHOI CTPYKTYPH.

BukopucranHs (yHKIIOHATLHO-CTPYKTYPHOTO METOIY 3yMOBIIIOE 3aCTOCYBAHHS W 1HITHX
TIXO0/IIB MOJICTFOBAHHS Ta MPOTHO3YBaHHS.

[Mono uporo, I1. JI. ®pic Bkazye, M0 MOJENb SBJISIE COOOI0 CIPOIIEHE BiToOpaskeHHs
peanbHOCTI — I MEHII JeTalbHe, MEHII CKJIaJHe, MEHII JOKIaJHe BIIATBOPEHHS peajbHO
icHytogoro o0’ekta abo (heHOMeHy. YUeHHIA BBaXKAE, O KOJIU TOBOPUMO PO MOJICITIOBAHHS
TaKOTO COIliaIbHOTO (DeHOMEHY, SIK KpUMIHAIBHE MPABOMOPYIICHHS, MOJIEINb, TI0 CYTi, SBIISE
co00I0 HE MPOCTO CHPOLICHHS PEaJbHOCTI, a BiJOOpaK€HHsS pEAJbHOCTI 4Yepe3 MpU3My
MIEBHOT'O TEOPETUYHOTO MiX0ay abo IyMKH eKcliepTa. Y IIbOMY CEHCi MOJEIFOBaHHS MOYKHA
pO3TsAmaTH K OUTBII TouHE 1 (opManizoBaHe (MOPIBHSIHO 3 TPATUININHOI TEKCTYAIBHOIO
(hopMOI0) OINMHMCaHHS TEOPETUYHOI KOHIIETINii, BUCHOBKIB €KCIIEPTHOIO aHaNi3y, pe3ybTaTiB
HEPBUHHOTO JOCHiKeHHs. KilacnuHuM pe3yibpTaToM 3acTOCYBaHHS METOIY MOJETIOBAHHS €
po3pobneHHs mporHo3y. Ha mincrtasi HaBemeHoro II. JI. @pic pe3toMye: «IIpOrHO3yBaHHS
MOJKHA BB2)KaTH OJHHMM 13 HAHOUIBII IIHHWAX 1HCTPYMEHTApIiB MOJCTIOBAHHS TOJITHKH Yy
ctepi 6opoThOH 31 3mounHHICTION [13, ¢. 606]. [IpoTe B IbOMY aCHEeKTi BYSHUH CBITUUTH PO
KPUMIHOJIOT1YHI aCIEeKTH BHBYCHHS IIEBHUX 3aKOHONPOEKTIB, a/pkKe BU3HAUA€ IMO3UTHBHI 1
HETaTHBHI CTOPOHM HOPMATHBHO-NIPABOBUX AakTiB. IIpoTe MeTOJ MOAETIOBAHHS MOXeE
BHKOPHCTOBYBATHCS 1 JUIS TOOYM0BH e(hEeKTHBHOT MOJEII MPOIECYaTbHOTO 3a0e3MeYcHHS
y4acTi 0ci0 y KpUMiHAJIBHOMY MPOBADKEHHI, KA BioOpaxkae 11 pyHKIIT Ta QyHKIIOHYBaHHS
SIK CUCTEMU.

Crieruika TOCTiKEHHS MPOIECyaNbHOr0 3a0e3MeueHHs] y9acTi 0ci0 y KpUMiHAIBHOMY
MPOBa/PKEHHI TIONSIrae me ¥ y ToMy, mo Il (YHKIIT Ta pe3yapTaTd iX peamisamii
BiJIOOPaXKAIOThCS Y PeallbHOMY JKHTTI, IO 31 CBOTO OOKY 3YMOBIIIOE TIOTPEOY Y BUKOPUCTAHHI
COIIIOJIOTIYHOTO MiJIXOMY, aJDKE caMe COLIIOJIOTIYHI METOIU MOXYTh BiJOOPa3UTU CIIPUHHATTS
I OLIHKY 3axOAiB TpollecyaJbHOT0 3a0e3MmeueHHd yd4acTi oci0 y KpPHUMiHAIBHOMY
MPOBA/PKEHHI CYCIUIBCTBOM, a TAaKOXX CBIIYHTH TPO ePEKTHUBHICTH peainizamii il (QyHKIIH,
HaNPHUKIAA depe3 mpaBo3acrocyBaHHs. [Ipo me 3a3Havamy HAYKOBIN, HATOJOMIIYIOYH TIPO TE,
IO CIIiBBiAHONICHHS, B3a€MO3B’S30K 1 B3aEMOJis IpaBa, MOro IiHCTUTYTIB 1 HOpM i3
COINaJIbHOKO  JIIHCHICTIO € OCHOBHOI MPOOJIEMOI0  CcoOIliojiorii TpaBa, ajpke BOHA
PO3KpUBAETHCS 32 JBOMA HAaNpsSMaMH: COLialbHA OOYMOBJICHICTH IIpaBa 1 coIliabHA
e(eKTHBHICTP TpaBa [12].

BaxsmBuM y TOCTiPKEHH] TIPOIIECyalTbHOTO 3a0e3MeUeHHs y4acTi 0ci0 y KpUMiHaTbHOMY
MPOBaPKEHHI € JOKTpUHAIBHUN Meron. Konwm 3a3HauaroTh MpoO JOKTPUHAIBHE MPaBOBE
JOCIIDKEHHSI, WIETHCS MPO NOCHTIDKEHHS IOPUANIHOI KOHIIEIIi Ta MPUHIMIIB YCiX THUIIIB
CIpaB, CTaTyTiB (3aKOHIB) 1 HOpM. MeTa IbOro MeToxy — CTaOlIbHICTh Ta BU3HAYCHICTH
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npaBa. lLleit cmoci® JOCHIIKEHHS OXOIUTIOE CHCTEMAaTHYHHA aHali3 3aKOHOAAaBYOTO
peryJIIoBaHHS Ta IMPAaBOBUX MPHUHIIMIIIB, 10 BKIIOYAIOTHCS 200 BUIUTUBAIOTH i3 HHOTO 3 METOIO
iX JIOTIYHOTO i panioHAIFHOTO BIOPSIKYBaHHSA. [lepeBakHO Taki JOCIHIKEHHS POBOAATHCS
cyansamu abo BHKIamadamu mpasa. Jlo mKepen HOKTPUHAIBHOTO TOCITIMHKEHHS HAIEXKAaTh:
TEKCTH 3aKOHIB, MMEPIOJMYHI BUIAHHS Ta KOMEHTapi, 3BiTH KOMITETIB MapiaMeHTy, IMpaBoOBi
ictopii Tomo [13].

BucnoBkn. Omke, METOJOJIOTiSA TPOLECYATbHOr0 3a0e3meueHHs ydvacTi ocid y
KPUMIHAJILHOMY IpPOBAKECHHI BIAIrpae 3HauHYy POJIb y CIPUMHATTI HOBUX 3MIH PEaJIbHOI
Cy4aCHOI KPHMIiHAJIbHOI MPOIECyalbHOI MOJITHKH. METOMOJIOTIsS Mi3HAHHS 1 TEePETBOPEHHS
Cy9JacHOTO YKPaiHCBKOTO TIpaBa, IPYHTYIOUHCH Ha pe3yiIbTaTax IOIEpPEeIHIX KpUMiHATBHUX
npolecyalbHUX JOCTI/DKeHb, Aa€ HaM HOBUI TOTIJIAN Ha PO3YyMIiHHS LBOTO SBUINA, HOTO
peanbHOI cyTHOCTi. BoHa BKiIIO4ae B cebe CYKYNHICTh 3arajJbHOHAYKOBHUX Ta CIEIialIbHO-
IOPUIMYHUX METONIB TIi3HAHHS, SKI BHKOPHCTOBYIOTHCSA TIEBHOIO Miporo. HaiOimbnmim
MOUIMPCHUMH METOAaMH, SKi BHKOPHCTOBYIOTHCS I 9ac MOCHTIIKEHHS MPOLECYaITbHOTO
3a0e3NedyeHHs yJacTi 0ci0 y KpuMiHaJIbHOMY IPOBAPKEHHI, € IHAYKIIII, JeTyKIlii, CHCTEMHHH,
CTPYKTYpHO-(PYHKIIIOHATIBHUIA.
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V. V. Topchiy, A. V. Svintsytskyi. Methodological Principles for Ensuring the
Participation of Persons During Criminal Proceedings

The article discusses the methods used in the study of the problem of procedural support
of the participation of persons in criminal proceedings. It is noted that procedural support of
the participation of persons in criminal proceedings is a relatively new institution of the
criminal process, and therefore requires in-depth scientific knowledge. It is the methodology
of knowledge of law that gives a new perspective on the understanding of the essence of the
procedural provision of the participation of persons in criminal proceedings. In this way, the
methodology makes it possible to promote the development of the theory and practice of the
implementation of law, including its transformation and improvement.

Considering the issue of the methodology of procedural support for the participation of
persons in criminal proceedings, it was determined that it is advisable to use a multi-level
approach, to a greater extent, general methods of scientific knowledge are used — analysis
and synthesis, ascent from the abstract to the concrete, etc. (philosophical methodology);
general for many sciences, interdisciplinary methods of cognition — system and
organizational analysis, cybernetic, synergistic approaches, etc. (general scientific
methodology); theory and methods of a specific science, field of knowledge; technique, a set
of operations and procedures used in specific studies.

It has been established that the use of a system approach is widespread, which is based
on the study of a certain object as a complete system that has an internal structure, is divided
into constituent elements, and the task of the researcher is to determine their number, order of
organization, connections and interaction between them. In our case, the institution of
procedural support of the participation of persons in criminal proceedings is a rather broad
concept and includes a large set of both coercive and non-coercive measures. That is why the
use of the system method allows you to present your own classification of such measures
according to various criteria.

It has been proven that the methodology of procedural support of the participation of
persons in criminal proceedings plays a significant role in the perception of new changes in
real modern criminal procedural policy. The methodology of knowledge and transformation
of modern Ukrainian law, based on the results of previous criminal procedural studies, gives
us a new perspective on the understanding of this phenomenon, its real essence. It includes a
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set of general scientific and special legal methods of cognition, which are used to one degree
or another. The most common methods used during the study of procedural support of the
participation of persons in criminal proceedings are induction, deduction, systemic,
structural and functional.

Keywords: criminal proceedings, criminal process, procedural support of persons in
criminal proceedings, coercive measures, obligations, methodology, system method,
structural-functional method.
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