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IlocTaHoBKka NMpPo6JeMH. [HCTUTYT MIXHApOAHO-TIPABOBOI BiJNOBIAAIBHOCTI JEpKaB
€ OIHUM i3 (PyHIAMEHTAIBHUX eJIEMEHTIB CYJacHOI CHCTEMH MiXKHApOJHOro mpasa. Moro
OCHOBHOIO (DYHKIII€I0 € 3a0e3reueHHs JOTpUMaHHs Jiep)kaBaMi MDKHApOJHUX 3000B’s13aHb Ta
MiATPUMaHHS CTa0IIPHOCTI MIKHAPOIHOTO MTPABOIIOPSIKY.

MixHapoJHe MpaBo, Ha BiIMiHY Bill BHYTPIIIHbOAEP)KaBHUX TPABOBUX CHUCTEM, HE M€
LEHTPaJi30BaHOr0 MexaHi3My mnpumycy. Came TOMy IHCTUTYT MDKHApOIHOI BiIIIOBINATBHOCTI
BHUKOHYE 0COOJIMBO BAXKIIUBY POJIb Y 3a0€3MeYeHHI €(heKTHBHOCTI MIKHAPOIHUX HOPM.

Knacuyna koHIIeNIIis Mi>KHAPOIHO-TIPABOBOI BiAIOBiAaIbHOCTI popmyBanacs B XIX — Ha
nodatky XX CTOMITTS Ta 6a3yBasiacs Ha IPHHIIMIIAX CYBEPEHHOI PIBHOCTI JIEPXKaB 1 JJOOPOBLIHLHOTO
XapakTepy MiKHAPOJHUX 3000B’s3aHb. BiMmoBINaIbHICTL JIepikaB y el Mmepiof] po3risiaaiacs
NIePEBKHO SK HACIIJIOK TIOPYLIEHHSI MDKHAPOIHUX JIOTOBOPIB 200 3aBIaHHS LIKOJW IHO3EMHHM
TpOMaIsTHAM.

OpHak pO3BUTOK MIXKHAPOIHUX BIHOCHUH, IOSBA MDKHAPOJHUX OpraHizamii, riodaizamis
Ta HOBI ()OPMH MDKHAPOJHHUX IPABOIOPYIICHh CYTTEBO 3MIHWJIM 3MICT 1 3HAYCHHS IHOTO
iHCTUTYTY. OCOOIMBOI aKTYaIbHOCTI JOCIIKEHHS MIXXHAPOIHO-TIPABOBOI BiAMOBITaIHHOCTI
Jiep>kaB HaOyBa€ B yMOBaX Cy4aCHHUX MDKHAPOIHUX KOH(QIIIKTIB, OXOIUTIOIYH arpecito Pociiichkoi
®deneparii mpoTH YKpainw.

AHani3 ocTaHHiX Aochaigxeds Ta nmyOaikaniii. ITpoOnemaTnka MiXXHApOJHO-IIPABOBOT
BIIMOBITAJIBHOCTI JepKaB 3ajUIIAE€ThCA MPEIMETOM aKTHBHOTO JOCTIDKCHHS B Cy4acHIH
HayKoBiH JiTepaTypi. Y poborax JI. Kpoydopna ta M. Illoy ocobimBa yBara mpuaiIseTbCs
Koauikamii NPUHIUMIB BiANOBIAAIBHOCTI AEp)KaB Ta CYAOBIH MPAaKTUI MIKXHAPOIHUX
incrutyiii [2; 4]. 3oxpema, Kpoydhopa miakpeciroe poss Komicii mixkaapoamoro mpasa OOH
y (opMyBaHHI CHCTEMU IpPaBOBUX HACIiAKIB JUIS JepKaB, SIKi MOPYLIYIOTh MIKHApOIHI
30008B’s13aHHs [2].

Amntonio Kaccese Ta len Bpoynnmi aHami3yloTh iCTOpUYHY TpaHchopMamio KOHIEHIl
BiJIOB1IAILHOCTI JIep>KaB BiJl TBOCTOPOHHIX B3a€MOBITHOCHH JI0 CY4aCHHX 0araToCTOPOHHIX
MiAXOZiB, 10 BPaXOBYIOTh IHTEPECH MI>KHAPOIHOTO CIIIBTOBAPHCTBA Ta Ipasa Jroauuu [5; 1].
OxpeMy yBary JOCTITHUKH MPUALBIIOTh MEXaHi3MaM MIKHAPOJAHUX perapalliii Ta KOMIIEeHCAITii,
posniinaroun npukiaaan gisuibHocTi Kowmicii OOH 3 xomrencartiit micist koH(IIKTIB y [lepehkiid
3atori ta Epurpei [3].

VY poborax cyuacuux aBropis (A. Pellet, P.-M. Dupuy) Harosomyerscst Ha HOBUX BHKJIHKAX
JUIT MDDKHApOJHO-TIPABOBOI BIJAIOBINATBHOCTI, 30KpeMa y cdepi kibeporepalliid, yJacTi
HEJIep’KaBHUX aKTOPIB Ta €KOJIOTiYHMX mopymieHs [7; 8]. 3HauHuii BHECOK Y JOCIIKEHHS
CyJacHHUX KeWCIB BHECJA MMPAKTUKa €BPOIEHCHKOro CyAy 3 IpaB JTIOAWHN Ta MiXKHApOIHOTO
Cyny OOH, 30kpema crpaBu mozo arpecii Pociiicekoi ®enepartii npotu Ykpainu. Li xeficu
HiATBEPKYIOTh AKTYaJIBHICTh 3aCTOCYBAaHHS MIKHAPOJHO-IIPABOBUX HOPM BiIMOBITAIBHOCTI
Ta JICMOHCTPYIOTh MPAKTUYHI MEXaHI3MHU BiJHOBJICHHS NOPYIICHUX MPaB.

YkpaiHChKi HAyKOBITI TaKOK aKTUBHO JIOCIIIDKYIOTh MMTAaHHS MDKHAPOIHOT BIATIOBIAATEHOCTI
JiepkaB y KOHTEKCTI CydacHHX BHKIMKIB. Tax, O. Mepexko aHami3ye IepceKTHBH 3aCTOCYBaHHS
MDKHApOIHO-TIPABOBUX MEXaHI3MIB JUIs IPUTATHEHHS JIepyKaBH-arpecopa 10 BiIOBIAATBHOCTI Ta
peaizariii perapariiii B ymoBax 30poitHoro koH(umikty [11]. BoHH MIKPECTIOOTh BaXKIMBICTD
CTBOPEHHSI TIPABOBOi OCHOBH JUIsI KOH(ICKAIi 3aMOPOKEHUX aKTHUBIB JepiKaBH-arpecopa Ta
BUKOPUCTAHHS 1X Ha KOMIICHCALIi0 3aBAaHOT IIKO/IH.
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Tak, ocTaHHI AOCHIJXKEHHS MiATBEPIKYIOTh, L0 IHCTUTYT MIXHApOJHO-IPAaBOBOI
BiATIOBINANIBHOCTI JIepkaB He Jnuine 30epirae cBorw (yHIaMEHTAIBHY POJIb Y MiATPUMaHHI
MDKHAPOIHOTO MTPABOTIOPSIKY, aJie i TIOCTIHHO TpaHC(HOPMYETHCS Y BIITIOBIIH HA HOBI TII00ATBHI
BUKJIMKH, OXOIUTIOIOYH BIChKOBI KOH(MIIIKTH, TEXHOJIOTIYHI 3arpO3H Ta MOPYIIEHHS MpaB
JIFO JIVTHH.

MeTo10 CTATTi € KOMIUIGKCHE BHBYCHHS €BOJIIOMIT KOHIICMIIT MIXKHAPOIHO -TIPaBOBOT
BiJIOBIIAIBHOCTI JIEp)KaB B KJIACHYHMX ITJIXOMIB JO CYYaCHHX BHKIIMKIB, 30KpeMa uepes
aHai3 ICTOPHYHUX 3acall (GopMyBaHHS IHCTHUTYTY BiIIOBINAILHOCTI, OIIHKY poJIi Koaugikarii
HopM y nisutbHOCTi Komicii MixkHapoaHoro npasa OOH, cucremaru3anito CyfoBOi NPaKTUKU
MDKHAPOJHHUX CYJOBHX OPTaHIB IOMO MPHUTATHEHHS JEpKaB J0 BiAMOBIMAIBHOCTI, BU3HAUCHHS
CyJacHHUX MpoOJIeM 1 TCHACHIIIH 3aCTOCYBaHHS MIXXHAPOJHO-IPABOBOI BiJAMOBINAILHOCTI,
BKIIFOYHO 13 KiOeporepamissMi Ta JisSUTbHICTIO HEJIepPKaBHUX aKTOPIB, a TAKOXK JOCIIKSHHS
Cy4JacHHX KeiiciB, 30kpema arpecii Pocilicekoi @enepanii npotu YKpaiHu, Ta OLIHIOBaHHS
MEepPCHEeKTUB peaizallii MexaHi3MiB MDKHAPOAHUX penapalliil s 3a0e3neueHHs BiTHOBICHHS
MOPYIICHHUX TIPaB 1 MATPUMaHH MIXKHAPOIHOTO MIPABOIIOPSIIKY.

Buxiaaan ocHoBHoro marepiaidy. ®opMmyBaHHS I1HCTUTYTY MIKHapOJIHO-TIPABOBOI
BIATIOBIAANBHOCTI JiepykaB BiAOYBaJioCsl TIOCTYIOBO, MapalielbHO 3 PO3BUTKOM MIDKHApOIHOTO
npasa. Y KIaCHIHOMY MDKHApoAHOMY TpaBi XIX cTOMITTS BiNOBIJaTBHICTh AEPXKaB PO3ITIAAAIAC
TIEPEeBKHO B KOHTEKCTI BIIIIKOIYBAHHS IKOM, 3aBAaHOI 1HO3EMHHUM TpoMasiHaM. Baknueum
MPUHIHAIIOM KJIACHYHOI KOHIENii OyI0 MOJIOKEHHS MPO Te, MO Oyab-sKe MOPYIICHHS
MIXHapOJHOT'O 3000B’I3aHHS 3YMOBJIIOE BiANIOBIAaTIBHICTD JepxKaBH, 0 0yi0 3aikcoBaHO B
YUCJICHHUX PINICHHAX MDKHapogHux apOiTpaxiB. Kmacuuna Mopmens MiXKHapomgHOI
BIAMOBITATFHOCTI MaJia IMePEBaKHO JTIBOCTOPOHHIN XapakTep, TOOTO BiIOBINATBHICTh BUHHKAJIA
MIX JIEP)KaBOIO-TTOPYITHUKOM Ta JIEPIKABOIO, SKiIH OYJIO 3aBIaHO IITKO/IH.

3HauHMI PO3BUTOK KOHIICTIIIIi BiZIMOBIAATBHOCTI Aep»kKaB BiI0OYBCst B XX CTOJITTI Y 3B’SI3KY 3
aKTUBHOIO Komuikalliero MikHapoHoro npaBa. Komicist mixuapoaoro nmpasa OOH ympomosik
KUTBKOX JIECATHIIITH TIPAIfOBANIAa HAJl pO3POOKOI0 TIPOEKTY CTATEH PO BIAMOBIAAIBHICTh JepKaB
32 MDKHApOIHO-TIPOTUIIPABHI JisiHHA. Y pe3ylbTaTi 11i€i podoTr 0yio chopMyIbOBaHO OCHOBHI
€JEMEHTH MIXKHApOJHO-IIPAaBOBOI BIANOBIJATBHOCTI: MIKHAPOAHO-TIPOTUIIPABHE JisTHHS,
MOPYLIEHHSI MIDXHApOAHOTO 3000B’s3aHHS, aTpUOYILisl MOBEAIHKM Jep’KaBi Ta HACTAHHS
MI>@KHApPOTHO-TIPABOBUX HACIIIIKIB.

JIOKyMEHT TakoX BU3HA4a€e (POPMU BiIIIKOAYBAHHS IIKOIH: PECTHTYIIIS, KOMIIEHCAIIIS Ta
catucakiis, 10 Jae 3MOTy 3a0e3MeYnTH NPaKTHYHE BiTHOBJICHHS MOPYIIEHUX NpaB Ta
BiJIIIKOTyBaHHS 3aOJIisTHOT IIIKOJIH.

MixHapoHi CY/IOBI OpraHH BiJirparOTh BAXKIHUBY POJIb Y (OPMYBaHHI CYy4acHOI NMPAKTHKH
MIDKHApOJHO-TIPAaBOBOI BiAMOBIAAIBHOCTI aepxaB. CylnoBa NMpakTHKa CIPHUSE YTOUYHECHHIO
3MICTy MDDKHApOJHUX HOPM 1 3a0e3rneuye iXHE MpaKTUYHE 3aCTOCYBaHHSA. Y CBOIX DIllICHHSIX
MDKHApOJIHI CyIW HiIKPECTIOITh 000B 30K AepKaB MPHUITMHITH MIKHAPOJHO-TIPOTHIIPABHI
IISTHHS Ta BIANIKOJJOBYBATH 3aBlaHy IIKOJY.

Kpim Toro, cymoBa mpakTuka CIpHs€e pPO3BUTKY KOHIICIIII 3000B’s13aHb erga omnes, sKi
nependavaroTh BiAMOBINANBHICTE AEpKaB Iepe] MIKHAPOAHUM CIIIBTOBAPUCTBOM 3arajioM.
Pimrenns y cmpaBax «Corfu Channel», «United States Diplomatic and Consular Staff in
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Tehran» ta «Nicaragua v. United States» meMoOHCTpPYIOTb, SIK MIKHAPOJHI CYAH BH3HAYAOTh
KpuTepii aTpuOyIii il Heep>)KaBHUX aKTOPIB JAep)KaBi Ta MiATBEPIKYIOTH 000B’ 30K JepKaB
BIZIIIKOIOBYBATH 3aBaaHy mkoay [15; 16; 17].

VY cydacHUX MDKHAapOJHHUX BIJHOCHHAX IHCTUTYT MDKHAPOIHO-IIPABOBOI BiNOBINAIBHOCTI
Jiep)kaB CTHUKA€ThCS 3 HOBUMH BHUKIJIMKAMH, sIKi MOTPeOYIOTh MEPEOCMUCIEHHS KIaCHYHHX
MIPUHIUIIB 1 BJOCKOHAJICHHS MEXaHi3MiB NpaBoBoro pearyBaHHs. CydacHi TpaHc@opmairii
MDKHApOJIHOTO TIpaBa IMOB’s13aHi 3 PO3BUTKOM iH(POPMALIIHIX TEXHOJOTIH, OSBOI0 HellepyKaBHUX
aKTOPIB Ta 3pOCTaHHSM TJIO0AIBHUX PH3HKIB, IO CTBOPIOIOThH CKIIA/IHI MPABOBI CHUTYyAITil s
JiepKaB 1 MDKHApOIHOI CHIIBHOTH.

OnHuM i3 KITFOUOBHX BUKIHKIB € Kibepornepariii. Po3BUTOK HU(POBIX TEXHONOTIH 1 IoOansHOT
Mepexi «IHTepHeT» CTBOPIOE HOBI CITOCOOM pealtizallii MiKHApOJHO-TIPOTHIIPABHHUX MiH, SKi
MOXXYTh 3aBJaBaTH 3HAYHOI LIKOJM JiepkaBaM Ta MDKHApOIHOMY cCHiBToBapuUCTBY. Kibeponepartii
3JIaTHI MMOPYIIYBaTH EKOHOMIYHY CTAOUTBHICTD, OE3MEKy KPUTHYHOT iHYPACTPYKTYPH, & TAKOK
HOJIITUYHY Ta TUIUIOMATHYHY chepy AepxkaB. Y TaKMX YMOBAX BCTAHOBJIECHHS BiINIOBiNATBHOCTI
JepKaB cTae 0cOONMBO CKIAJHUM 4epe3 mpodsieMy aTpuOyIii Aiif kibepakTopis. BusHaueHHs
TOT0, UM MOKE IIEBHA Kibeporiepairis OyTH MpUIHCcaHa AepKaBi SK MiXKHAPOIHO-TIPOTUIIPABHA
JIisUIBHICTh, BUMAarae 4iTKUX KPHUTEpPiiB KOHTPOIIO, HAABHOCTI AOKa3iB MHpsMOTo abo
OTI0CEPEIKOBAHOT0 BTPYYAHH Ta OIHKK HaMipiB Aepskasu [12, c. 58].

3poCTaHHs poJli HEJEP>KaBHUX aKTOPIB Y MDKHAPOIHMX BiIHOCHHAX TaK0X CTBOPIOE
JIOJTATKOB1 CKJIATHOCTI. Jlep:kaBu MOXKYTh HECTH MIXKHApOJHO-TIPABOBY BiAMOBIJAIBHICTH 32
Iii opraHizaiiii abo Tpyt, SKki mepeOyBarOTh i iXHIM KOHTPOJIEM, OTPHUMYIOTh MaTepialbHy
4M OpraHizaliiiHy miaTpUMKy abo ifoTh 3a iXHBOW KoopauHaiiew [13, c. 340]. Leii BukiIuk
BHUMara€e yTOYHEHHS TIPUHIIUITIB aTPHOYIIIi Ta 3aCTOCYBaHHS CTAaHIAPTIB €PEKTHBHOIO KOHTPOITIO,
mo OyJ0 BU3HAUEHO B KJIIOYOBHUX pileHHsIX MixkHapoanoro Cyny OOH, 30kpema B cripasi
Nicaragua v. United States [17].

OnHMM 13 HalakTyaJbHINIUX CydaCHMX KEWCiB MIKHApOIHOI BIIMOBITAILHOCTI CTaja
noBHoMacmuTabHa arpecia Pocilicekoi @enepariii npotu Ykpainu, ska moyanacs 24 I10TOro
2022 poxky. Is arpecis Oyna kBamiikoBaHa MI>KHAPOIHOIO CIUIBHOTOIO SK MOPYIICHHS HOPM
Craryry OOH Ta MiXHapOoAHOTO T'YMaHITApHOTO IpaBa. YHACTiIOK IbOro YKpaiHa mojana
PSI TTO30BIB 10 MDKHAPOTHHUX CYIOBUX IHCTUTYLIH, 30KkpeMa 1o MixuaponHoro Cyny OOH
6ymo momano crpasy «Allegations of Genocide under the Genocide Convention (Ukraine v
Russian Federation)» [10].

VY ©Oepesni 2022 poxy Mixknaponunit Cyn OOH yxBamuB pilieHHS PO 3acTOCYBaHHS
TUMYACOBUX 3aXOAiB, 3000B’s13aBum Pociiicbky denepanito HeraiftHO MPUMHHUTH BiHCHKOBI
Iii, a TakoX 3a0e3NMeYNTH HENONIYIICHHS IOPYIIeHb IMpaB LUBITFHOTO HACEICHHS Ta
MDKHApPOHOTO TYMaHITapHOTro mpaia. Lle pilreHHs POIEeMOHCTPYBAJIO BKIUBICTh MIXKHAPOJTHO-
MPaBOBUX MEXAHI3MIB sIK 3aC00y THCKY Ha JEpaBH-arpecOpH Ta 3alpOBA/HKEHHS TUMYACOBHX
3aXO0JiB U1 30€peKeHHS MIKHAPOIHOTO MIPABOIOPSKY.

OmHMM 13 IEHTPAIBHHUX CJIEMEHTIB MIKHAPOHO-TIPABOBOT BIIMOBIIAIBHOCTI € BIIIIKOTBaHHS
mikoau. CydacHe MKHApOIHE MPaBo Tepeabdadae TpH OCHOBHI (DOPMHU perapaliii: pecTUTYIIIIO,
KOMIIeHcalito Ta catucakiiro. PectuTynis nependadae moBepHEHHS MOPYIIEHOTO CTaHY 110
MOTEePEIHLOT0, KOMIICHCAITisl — TPOIIOBE BiAIIKOAYBaHHS 3aBJaHOi IIKOJHU, a caTHCchaKIisa —
3aX0J/I1 MOPAIBHOTO a00 MOMITHYHOTO XaPaKTePy IS BiTHOBJIECHHS cripase uBocTi [ 18, ¢. 125].
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IIpuxnanom epekTUBHOrO MEXaHi3My MDKHApOAHUX pemnapatiil € aisubHicTs Komicii OOH 3
KOMIICHcaIlil, CTBOpeHoi micis arpecii Ipaky mpotu Kyseiity, sika nana 3mory 3adikcyBaTH
30MTKHU Ta 3a0e3MEeYUTH KOMIICHCALiIHHI BHUIUIATH MOCTPAXAAIUM JiepikaBaM 1 Qi3sHuHUM
ocobawm [3].

Y KOHTEKCTI YKpaiHu Mi>XXHApOJHI OI[IHKH 30MTKIB BiJl pOCIHCHKOT arpecii NepeBUIIyIOTh
400 mupa nmonmapie CHIA. 2023 poxy OyB crBopeHuid MiKHapoAHMIA peecTp 30UTKIB IS
VYkpaiHy, mo Mae Ha METi JOKYMEHTYBaHHS IIKOAHW, 3aBJAHOI arpecopom, Ta (pOpMyBaHHS
6a3u 111 MaOyTHHOTO MIKHAPOJHOTO KOMIIEHCAIifHOTO MexaHi3Mmy. llepenbOavaeTscs, 1o
el peectp cTane QyHIAMEHTOM IS IOPHIMYHO OOTPYHTOBAHOTO MPOIIECY BiINIKOMTYBAHHS
30MTKIB Ta pearizariii mpaBa Ykpainu Ha penaparii [14].

CyuacHi BUKJIMKH, SIK-OT KiOepomepallii, JisUIbHICTh HElepKaBHUX aKTOpiB 1 MacmTaOHi
BiICbKOBI KOH(TIKTH, JEMOHCTPYIOT, IIIO IHCTUTYT MIXKHAPOIHO-TIPABOBOI BiAMOBITaIHbHOCTI
JiepkaB oTpedye MocTiiiHo1 aganTanii. Lle nependavae BIOCKOHAJICHHS] MEXaHI3MIB aTpuOYIIii,
(hopM penapairiid, a TAKOXK IMiJBHIICHHS ¢(PEKTHBHOCTI MIKHAPOIHUX CYIOBHX Ta MIKYPSIOBHX
IHCTUTYIIH y chepl MDKHAPOIHOTO MPABOCYIIS.

BucnoBku. EBontonisi KoHIEMNIiT Mi»)HapoAHO-TIPAaBOBOI BiAMOBINaJbHOCTI IEepiKaB
BigoOpaxkae 3arajbHi MPOIECH PO3BUTKY MIXHAPOJHOTO ITpaBa Ta JIEMOHCTPYE IOCTYIIOBY
TpaHchopMallito KJIacH4HOI MOJelli, 3aCHOBaHOI Ha JBOCTOPOHHIX BiAHOCHHAX, Y OUIBII
KOMILJIEKCHY CUCTEMY BIAMOBIAAIBHOCTI TIepel MiXKHAPOJHUM criBTOBapucTBoM. CydacHi
MDKHApOJHI KOH(IIIKTH, TEXHOJOTIUHI 3arpo3u Ta 3pOCTAHHS POJIi HEeJepKaBHUX aKTOpPIB
CTBOPIOIOTH MOTPeOY B MOAANBIIOMY PO3BUTKY MPAaBOBHX MEXaHI3MIB peasti3allii BiAMOBiIaJIbHOCTI
JiepKaB, 30kpeMa y cepi penapailiii, KibepOe3neKku Ta eKOJIOT19HOI BiloBinanbHOCTI. OTXKe,
IHCTUTYT MIXKHAPOJIHO-TIIPABOBOI BiANOBIJANbHOCTI JI€P>KaB MPOJOBKY€E €BONIOLIOHYBATH,
3a0e31edy0dr PaBOBY OCHOBY IS BITHOBJICHHS MOPYIIICHUX TPaB, MiITPHUMAHHS MIKHAPOIHOTO
MIPABOMOPSAKY Ta pearyBaHHs Ha HOBI BUKJIMKH IJI00aNbHOT CIIJIBHOTH.

CIIUCOK BUKOPUCTAHUX J/KEPEJI

1. Brownlie, I. Principles of Public International Law. 8th ed. Oxford : Oxford University
Press, 2008. Pp. 510-540.

2. Crawford, J. State Responsibility: The General Part. Cambridge: Cambridge University
Press, 2013. Pp. 45-78, 110-150.

3. International Law Commission. Draft Articles on Responsibility of States for
Internationally Wrongful Acts. New York : United Nations, 2001. Arts. Pp. 1-509.

4. Shaw, M. International Law. 8th ed. Cambridge : Cambridge University Press, 2017.
Pp. 360-395.

5. Cassese, A. International Law. 2nd ed. Oxford : Oxford University Press, 2005.
Pp. 200-230.

6. UN Compensation Commission Reports, 1991-2005 / United Nations, New York.

7. Pellet, A. The Definition of Responsibility in International Law. Oxford : Oxford
University Press, 2014. Pp. 15-60, 102-145.

8. Dupuy, P.-M. The Law of International Responsibility. Oxford : Oxford University
Press, 2014. Pp. 75-110, 160-190.

JMicosa K. C. Egontoyis konyenyii 8ionogioansnocmi oepaicas
Y MIHCHAPOOHOMY NPABL: 810 KIACUYHUX NIOX00I8 00 CYUACHUX GUKTUKIG



14 ISSN 2617-4154 IpnincbKuii IOPHAMYHMIA Yaconuc: HayKoBHii sxkypuas. 2026. Bum. 1 (22)

9. Georgia v. Russia (1), European Court of Human Rights, 2021.

10. Allegations of Genocide under the Genocide Convention (Ukraine v. Russian
Federation) / International Court of Justice. 2022.

11. Mepexko O. O. Teopis MixkHapoaHOTO Tpara : miapyyauk. Kuie : FOcrinian, 2019.
C. 210-245.

12. Jlinkan B. A. Kibep0Oesneka YkpaiHu: Teopisi, MpakTHKa, IpaBoBi 3acaau. Kui :
KHT, 2017. C. 55-98.

13. Munuk B. B. Mixxnapoane npaso : minpy4auk. Kuis : Bunasauumii nim «[Ipomeni»,
2018. C. 310-345.

14. Tndopmanis npo Peectp 30uTKiB, 3aBmanux arpeciero PO mporu Ykpainm. URL :
https://dpsu.gov.ua/uk/informaciya-pro-reyestr-zbitkiv-zavdanih-agresiyeyu-rosijskoyi-
federaciyi-proti-ukrayini

15. Corfu Channel Case (UK v. Albania) / ICJ Reports. 1949.

16. United States Diplomatic and Consular Staff in Tehran / 1CJ Reports. 1980.

17. Nicaragua v. United States / ICJ Reports. 1986.

18. 3anopoxwiii O. B. Ilopymenns arpecuBHoo BiiiHOI Pociiicekoi denepanii nportu
VYxpainu OCHOBHHX NPUHITUITIB MixkHapoaHoro mpasa. Kuis : K.I.C., 2015. C. 120-165.

K. S. Lisova. EVOLUTION OF THE CONCEPT OF STATE RESPONSIBILITY IN
INTERNATIONAL LAW: FROM CLASSICAL APPROACHES TO CONTEMPORARY
CHALLENGES

The article examines the evolution of the concept of state responsibility in international
law from classical doctrinal approaches to contemporary transformations. The historical
development of the institution of international responsibility of states, its codification, and the
role of international judicial bodies in shaping modern practice are analyzed.

Particular attention is paid to modern challenges for the institution of state responsibility,
including issues of attribution in cyberspace, the growing role of non-state actors in
international relations, environmental responsibility, and violations of international humanitarian
law.

The article argues that the classical model of international responsibility, which was
primarily based on bilateral relations between states, is gradually transforming into a more
complex system of responsibility toward the international community as a whole. It is
emphasized that modern international law demonstrates a tendency toward expanding the
scope of state responsibility and strengthening international judicial mechanisms.

The research concludes that further development of legal mechanisms for implementing
state responsibility is necessary in order to address emerging global challenges.
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OPTAHIBAHIMHO-IHCTUTYIINHI MEXAHI3MHU
KOHTPOJIIO 1 HATJISIZTY B C®EPI
CTAHJAPTU3ALII TA IX OCOBJUBOCTI

Cmamms npucesuena 00ciodNcentio nUmans KOHMpomo U Haziady y cghepi cmanoapmuszayii
ma ix ocobnueocmeii. Busnaueno, wo ocobausocmi 0epiicasHoco KOHmMpouo y cgepi
cmandapmusayii 6 Yxpaini 06ymoen1010mscsa npagosuM CMaHosuemM HayionaibHo20 OpeaHy
cmanoapmusayii. Taxum opeanom € [lepoicagne nionpuemcmeo « YKpaincbKuil HAyK08o-
00CHIOHUIL | HABUALHUL YeHmp npodaem cmanoapmuzayii, cepmuixayii ma axocmiy (oani —
I «YxpHIIHL]»), 00 nosrosadicenv 1K020 HALeHCUmb OPaHizayis ma KOOpOUHayis OisibHoCmi
o000 po3pobienis, NPUIHAINMSL, NEPesIPKU, Nepeiiady, CKACYBAHHA HAYIOHANLHUX CIAHOAPMIE,
ni020mo8Ka ma 3ameepONCceHHsT Npospamy pooim 3 HAYIOHATLHOI cmanoapmu3ayii mowo.
Bcmanoeneno, wo deparcasnuii konmponaw y cghepi cmanoapmuszayii 30iicuioe Minicmepemeo
EKOHOMIKU, O0BKLLISL MA CibCbKko20 2ocnodapemea Yipainu. Lleli konmpons mae noositiny npagosy
npupooy. 3 00H020 OOKY, 6iH NONALAE 8 KOHMPOMOBANLHUX NOBHOBANCEHHAX 3A3HAUEHO20
minicmepemea wooo I « VkpH/IHL]» 5K YROBHOBANCEHO020 O0EPHCABOK) BIACHUKA UWOOO
HANENHCHO20 Ul MaliHa, 3 [HUWO020 — NOJS2AE Y BUKOHAHHI RPO@ITbHUM MIHICMEPCmMEoM
BUKTIOYHO KOHMPOTIbHUX NOBHOBANCEHb Y CMaHOapmu3ayii 1K neeuiti cghepi npasogionoCcuH.
Jlocioaceno ocodaugocmi 0epaicasHo2o0 KOHMpPOa0 y chepi cmanoapmusayii, aKi noasearoms
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v momy, wo 6in: 1) mae ceoi ocobnusocmi 3a npedmemmoio cgeporo OisiibHocmi; 2) € KOHmponem
3 OOKYy UKOHABYOL 61a0u; 3) € 8I0OMUUM KOHMPOAEM, 4) MAe NIOKOHMPOAbHUM 00 EKMOM
oompumannam I «VkpHIHI]» sx nayionarvhum opeanom cmauoapmusayii npoyeoyp y
cpepi cmanoapmusayii; 5) ghopmamu c6020 30iICHEHHA MAE NOLOOHCEHHS, NPOBEOCHHS NEPEGIPKU,
CKACY8aHHA axma mowjo;, 6)3a 4acom U020 NpoeedeHHs 0OV8ae SK NONEpeoHiM, max i
ocmamouHum, 7) Mae c8oi ocobaugocmi wooo Hanpamie empyyanusa 6 oianvHicme JI1
« YkpH/[HL]». Haenao y cpepi cmanoapmusayii 6 Ykpaini 30iliCHIOEMbCS, 30Kpemd, CneyiaibHO
CMBOpEeHUM HATA008UM Op2aHOM Yy c@hepi cmandapmusayii 3i CKIAOHOI NPABOBOI0
npupoooio — Kepienoro paoorw JI1 « VkpHIHL]». [Iposedenuii ananiz npasoeozo cmanosuuya
Kepisnoi paou ecmanosug nesmy ii cxodcicme 3 HA2IAO08UMU pAOAMU, WO CMBOPIOIOMbCA 8
20CN00apCLKUX Mosapucmeax. Biominnicmo mixc Humu nonseae ¢ momy, wo Kepisna paoa €
Opeanom Ha2nady, mooi K Ha2A1008i paou € opeanom Koumpoaio. Cxodcicms noasieac 6
Mmomy, Wo 8 WUPoOKomy c8oemy Qyukyionarbnomy npusnauenti ax Kepisna paoa, max i
HAa2a008i paou € opeanamu 3abe3neyenHs 6aiaucy iHmepecis.

Kniouosi cnosa: cmanoapmuzayis, aOMIHICMpamueHO-npasosi MexaHiamu, KOHMPOIb,
Ha2nsa0, opean CManoapmusayii, pe2yismopHa NOAIMUKd, HA2ai008a pada, KepieHa paod,
BUKOHABYA 671A0d, YEHMPATLHUL OP2aH BUKOHABYOT 671A0U, NOBHOBAINCEHH.

IocTranoBka npodaevu. OTHAME 3 HAHOUIBI BAKIMBUX HANPSIMIB JACP)KABHOTO YIPaBIIiHHS
3arajoMm Ta y cdepi cranaapTH3alii 30kpeMa € KOHTPOJIb 1 Harsi. Lle mosCHIOEThCS THM, 1110
YiTKO BH3HAYEHA Ta HAJAropKeHa KOHTPOJIbHO-HATJISAA0BA AisUIbHICTh Y 1iH cdepi 1ae 3Mory
CBO€YACHO JOCATATH MOCTABIEHUX LiJeH y cTaHAapTu3allii SK MisUIBHOCTI B YCTaHOBIICHHI
TIOJIO’KEHD TS 3aTajlbHOTO Ta HEOJHOPA30BOTO BUKOPHCTAHHS INONO HASBHHUX UM TIOTCHIIMHHX
3aBIaHb, CIPSIMOBAaHNX Ha JOCSTHEHHS ONTHUMAJIBHOTO CTYNCHS BIOPSIKOBAHOCTI B MCBHIM
cepi.

IIutanHs ocoGmuBOCTEN 3A1MCHEHHS KOHTPOJIIO Ta Harsiay y cdepi cranmapTusaiii B
VYxpaiHi, HaexXHO1 iX opraHizaii, € HaI3BUYaiHO BAXKIMBUMH 3 OTIIAY HA 1X METY.

AHaJIi3 ocTaHHIiX Jociaikenb i myoaikanii. [Ipo6GieMn KOHTPONIO Ta HATJISAAY B HayIl
aJMIHICTPaTUBHOTO MpaBa JOCHIPKYBaIM, Taki HaykoBIi: B. b. Asep’sHoB, O. M. banaypka,
B. M. Begsenko, O. 0. [Ipo3x, I. B. 303yns, O. 1. 303yns, B. K. Konnakos, T. O. Konomoenp,
A. T. Komsiok, O. B. Ky3zemenxko, P. C. Menpank, O. B. MemepsikoBa, P. M. CuiiMoBChKUH,
B. B. Ciunbko, C. I'. Crenenko Ta inmi. [IpoOiiemMu crangapTusaiiii, 30kpemMa, i B aCIeKTi
ynpaptiHHA mieto cheporo, nocrimkysanu: B. I. Aunpeiines, JI. O. Bounap, 10. 1. Tapacum,
IT. O. I'Bo3auk, A. A. I'epu, A. I1. T'eteman, P. 1O. Insenko, H. B. Inbkis, b. B. KoBanenko,
H. P. Manmumesa, I. B. Onemenko, B. C. Cusunpkui, T. I'. Tlomosuy, 1O. C. [llemurygenko
Ta iH. O;HaK Ge3rmocepeTHe HOBITHE BUBYCHHS OCOOIMBOCTEH 3/TIHCHEHHS KOHTPOITIO Ta HAISIY
y cepi crangapTusariiii B Ykpaini paktuaHo npoBeneHo He Oyo.

Merta JpocailzkeHHsl TIOJIATaE y BU3HAYCHHI OCOOJIMBOCTEH 3MIHCHEHHS KOHTPOJIO Ta
Harsay y cdepi ctangapTusamii B YKpaiHi.

Buxkiax ocHoBHOro martepiaiy. KoHTpoib 1 HATTIsII € BOXXIMBUMHE (QYHKIIISIME JIEpKaBH.
3a3Buyait, sk ctBepkyroTh B. K. Kosnmakos Ta O. B. Ky3sMeHKO, CYyTHICTh KOHTPOJTIO TIOJISITAE B
TOMY, IIO CY0’ €KT KOHTPOJIFO 3IHCHIOE OOJIK 1 MepeBipKy TOro, K KOHTPOJIbOBAHUN 00’ €KT

IHapusvxuii 1. B., Y6 A. B., LInunko O. C. Opeanizayiiino-incmumyyitini mexanizmu
KOHmMpOIo 1l Ha2nsaoy 6 cghepi cmanoapmuszayii ma ix ocobausocmi
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BHUKOHY€E TIOKJIa/IeHI Ha HbOTO 3aBAaHHs i peanidye cBoi ¢pyHkuii. Harmsg xe — ue 3ailicHeHHs
CIEIialIbHO YIIOBHOBXKEHUMH OPTraHaMHM IIJILOBOTO CIIOCTEPEKECHHS 32 CTAHOM 3aKOHHOCTI,
(hikcartii Horo MOpyIIeHb 1 BXKUTTS 3aXO0JIB MO0 MPUTATHEHHS MOPYITHUKIB JI0 BIATIOBITAIBEHOCTI
[1, c. 524]. OTxe, 3MICT KOHTPOJIIO MOJIATAE B CIIOCTEPEIKEHHI 33 3aKOHHICTIO Ta JOLUIBHICTIO
JisUTbHOCTI, HaJaHHI 1i OLIIHIOBAaHHS 3 MPaBOBUX, HAYKOBUX, COI1aJIbHO-TIOJITHYHUX,
OpraHi3amiiHO-TEXHIYHAX Ta 1HINKUX MO3HIIIH. AJle B 0araTb0X BHIAJIKaX 3apajd 3a0e3eYeHHS
cB0OOOIM TPOMAJISTH, MIANPUEMCTB, OpPTaHi3allii, X 3aXMCTy Bill HAJAMIPHOI JepKaBHOI OITIKH
KOHTPOJIbHI TTOBHOBAXECHHS Cy0’€KTIB Bialyd 0OMEXKYIOTHCS NPABOBUMHU aKTaMH, SIKi JarOTh
M MOXKJIMBIiCTB 311HCHIOBATH TiNbKK Harsiz [2, ¢. 30-31].

Tak, 3 OIVIAAY Ha 3aralbHOTCOPETHYHI MOJIOKEHHS 3arajbHa MeTa KOHTPOJIO U HArsAay
TIOJIATAE B YTBEPKCHHI 3aKOHHOCTI Ta MPaBOMOPSAAKY, BUIBJICHHI (JaKTUIHOTO CTaHY CIPaB y
MIEBHOMY IIpoOIIeci, 3a0e3MeuyeHHi Toro, moo0 MisIbHICTH BiAMOBIJala BCTAHOBJICHUM IJIAM,
3aBJIAHHSM 1 TUIaHAM.

XapakTepu3yodn Aep:KaBHUH KOHTPOJb y cdepi craHgapTH3auii B YKpaiHi, oxpaszy Xk
BapTO 3BEPHYTH yBary Ha CyTTEBI OCOOJIMBOCTI JICP>KABHOTO KOHTPOITIO Y cdepi CTaHIapTU3allii,
SK1 TIOJISATAlOTh y MPABOBOMY CTAaHOBWII HAI[IOHAIBHOTO OpPraHy CTaHAapTH3allii B YKpaiHi.
OCKiNbKH, SIK CTIpaBeIMBo 3a3Ha4atoTh C. B. €BnokiMenko Ta C. A. €BIOKIMEHKO, KOHTPOJIbHA
(DYHKIISL HAJIEXKUTH SIK OKPEMUM OpraHaM, L0 NpU3HAYEHi came IS 3A1HCHeHHS TaKol JisUTbHOCTI,
SIK OCHOBHOI, TaK 1 sIK OMHUX i3 (GYHKIIiH IEBHUX OPraHiB Ta IXHIiX mocamoBux ocio [3, ¢. 50].

Tak, IpaBOBITHOCHHY, [0 BUHUKAIOTH Y c(hepl CTaHAapTH3AIlil, IEPEBAKHO BPETYJIHOBYFOTHCS
3akonoMm Ykpainu «lIpo cranmaptuzanito». 3a3HadyeHUM 3aKOHOM Iepe0adeHo CTBOPEHHS
Ta (QyHKLIOHYBaHHS B YKpaiHi HaI[lOHAJBHOTO OpPraHy CTaHAapTu3auii, GyHKIII SKOro
BUKOHYE CIICHIaTbHO CTBOPEHE IIEHTPAILHIM OPTaHOM BHKOHABYOI BJIAIH, IIIO Peati3ye IepKaBHY
MOJIITHKY y chepl cTaHaapTH3allii, Aep>kaBHE MIMPUEMCTBO, SKE HE IMiIArae IpUBaTH3aIlil.

Takum opranom € JlepxaBHe MiAMPUEMCTBO «YKPaiHCHKHI HayKOBO-IIOCIITHUH 1 HABYAITLHUI
HEHTp MpolieM cTaHmapTusanii, cepTudikarii Ta skocTi». Jlo MOBHOBa)KEHb HalliOHAIBHOTO
OpraHy CTaHIapTU3AIlil HATCKUTH PSZl TIMTaHb, OCHOBHUMH 3 SIKHX € OpraHi3allis Ta KOOPIHHAIISL
JUSLTBHOCTI IOJI0 PO3POOJICHHS, IPUHHATTS, TIEPEBIPKH, TIEPETJIsILy, CKaCyBaHHS Ta BITHOBJICHHS
Jii HallIOHAJTFHUX CTaHAAPTIB, KOJEKCIB YCTaJIeHOI MPAKTUKU Ta 3MiH JI0 HUX BiJMOBIIHO IO
1[bOr0 3aKOHY, PO3POOJICHHS 3a MOTOHKECHHIM 3 IEHTPAIbHUM OPraHOM BHKOHABYOI BIIAJIH,
IO peajtizye Jep)KaBHy MOJITUKY Y chepi cTaHAapTH3AIli1, HAIlIOHAIEHUX CTAaHAAPTIB Ta 3MiH
JIO HUX, IIFOTOBKA Ta 3aTBEPKCHHS POTPaMy POOIT 3 HAI[IOHAIBHOT CTaHAapTU3AIli TOMIO.

BperynboBye 3akon Ykpainu «[Ipo cranmapTuzaiito» i MUTaHHS KOHTPOJIIO Ta HALIISITY
y cdepi crangaptuzanii. Tak, cr. 10 3akoHy BU3HAYae, M0 10 MOBHOBAXKEHb IIEHTPAJIHHOTO
OpraHy BHUKOHABYOI BJIaJH, 10 peasli3ye JiepKaBHY MOMITHKY y chepi cTaHmapTH3allii, HaJeKHTh
3MiACHEHHsI KOHTPOJIO 33 JOTPUMAHHSIM HaI[lOHATBHUM OpPTaHOM CTaHAapTH3aLil IPOLEayp Y
cdepi crannapTHU3aiii BiNMOBITHO 0 MPUHIUITIB, HOPM 1 BUMOT, YCTAHOBIICHUX ITUM 3aKOHOM
Ta IHIIUMH HOPMATHBHO-TIPABOBUMH akTaMu. l[eHTpalbHIM K€ OpraHOM BUKOHABYOI BIIa Iy,
0 peayizye NepKaBHY MOMITHKY y cdepl cTaHmapTU3alii, BiImoBigHO 10 mocTaHoBu Kabinery
MiunictpiB Ykpainu Bix 21 mumas 2025 p. Ne 903, € MiHiCTepcTBO €KOHOMIKH, JOBKULISA Ta
CUTBCBKOTO rocnofapcTBa YKpainu (nani — MinekoHoMikH). OTxe, BapTO KOHCTATYBaTH, 10
(hyHKIIIO AepKaBHOIO KOHTPOJIIO y chepi cTaHAapTH3aLi] HePeBaXKHO 3iHCHIOE MIHEKOHOMIKH.

Iapusvxuii I. B., Y6 A. B., lnunxo O. C. Opeanizayitino-incmumyyitini Mexanizmu
KOHmMpoIo i Ha2nso0y 6 cghepi cmanoapmusayii ma ix ocobausocmi
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3 oAy Ha 0COOJIMBOCTI CY0’€KTHOTO CKJIaay IPaBOBIIHOCHH Yy cdepi cTaHaapTH3amii B
YKpaiHi, 30KpeMa Toro, 0 HaIlIOHAJIEHAM OPraHOM CTaHIAPTH3AIlil € JepKaBHE IMPUEMCTBO K
Cy0’€KT rocriolaproBaHHsl, JepKaBHUNA KOHTPOIb Y cepi cTaHaapTHU3allii, o Horo 3MiHCHIOE
MiHEKOHOMIKH, Ma€ MOJBiliHYy MpaBoBy HpuUpoAy. 3 OAHOro OOKy, BiH MOJATae SK Y
KOHTPOJIOBAJbHUX MOBHOBaXXEHHAX Iboro MiHicTepcTBa moao AIl «YxpHAHL» sax
YITOBHOBKEHOT'O JIEPXKABOIO BJIACHUKA HAJIGKHOTO 1 MaifHa, TaK 1 Y BUKOHAHHI MiHICTEPCTBOM
BHKITIOYHO KOHTPOJILHUX TMOBHOB&)KEHb y CTaHIAPTH3allil SK MEBHIM cdepi mpaBOBiIHOCHH,
10 BUHHUKAIOTH Y JEpKaBi, TOOTO Nep>kaBHUH KOHTPOJb y YUCTOMY HOTO BHTIAIIL 5K
aIMIHICTPaTUBHO-IIPABOBUI 1HCTUTYT, IO 3[IMCHIOETHCS MIHICTEPCTBOM SIK OPraHOM JEP>KaBHOI
BJIAJIN.

JlocuTh TIOBHO HASIBHI ITIIXOMH JO KiacH(iKaIlii KOHTPOIIO B HAYIll aJIMiHICTPATHBHOI'O
npaBa BUBUMB B. M. ["apamyk. Tak, JOCTiMBIIM KOHTPOJb 1 HANIAA Y Iep>KaBHOMY YIIPaBIIiHHI,
BiH POOUTH BHCHOBOK, I[0 KOHTPOJIb MOKHa KIacU(iKyBaTd: a)3a OpraHaMu, siKi HOro
3IACHIOIOTH (KOHTPOJIb 3 OOKY OpraHiB 3aKOHO/IaBYOi, BUKOHABYO1, CyJJOBOi B4, OpraHiB
MICIIEBOTO CaMOBPSIITyBaHHsI, 3 00Ky TPOMaJIChKHX ()OpMYBaHb, IPOMaJIsH); 0) 3a IMiIKOHTPOJIBHIMHI
00’exTaMu (KOHTPOJb 3a JEPXKCTPYKTypamMH, OpraHaMU MiCIIEBOTO CaMOBPSAYBaHHS,
TPOMAJICBKUMU YTPYINOBaHHAMH, OKPEMHMH oco0aMH Ta iH.); B)3a 3araibHOI0 c(heporo
JUSTBHOCTI, sIKa MiJJISra€ KOHTPOMO (BIAOMYMM, MDKBIIOMYHMK 1 HaJBiAOMumMi (M03aBigoMunii
KOHTPOJIb); T) 3a MPEAMETHOI0 c(heporo AisSUTBHOCTI, SKa MiIATae KOHTPOIIO (OCBITa, 0XOpOHA
3JI0pOB’sl, BAKOPUCTAHHS MPHUPOJHUX pPECypciB, (iHAHCIB, OCHOBHHUX Ta OOOPOTHHUX 3aCO0IB
TOIIO); A)3a (opMaMu MpPOBENEHHS (peBi3is, iHBEHTAapu3alisl, pein, 3aTpeOyBaHHS 3BITIB
TOIIO); €) 32 HampsMaMH BTPYYaHHS B ONEPATHBHY MisUIbHICTH MiAKOHTPOJIBHOI CTPYKTYpHU
(BTpy4aHHs B TOCIOAAPCHKY MisNIBHICTB, KAAPOBY MOIITHKY abo y cdepy ymnpaBiiHHS
MiIKOHTPOJIBHOT CTPYKTYPH); ) 32 CTyNeHeM (3a TJIMOWHOI0) BTPYYAaHHS B OIECPATHBHY
JUSMBHICTD IMiIKOHTPOJBHOTO opraHy (mpsime (OesmocepenHe) abo HempsiMe (OIocepeKoBaHe);
1) 33 4acOM HOTO TPOBEICHHS (IOTEPEIHIM, TOTOUYHMH, OCTATOUHHI); K) 32 00CSIroM (KiITBKICTIO)
BUJIIB JISUTBHOCTI TKOHTPOJIEHOT CTPYKTYPH, IO JOCTIDKYIOThCS (BUOIPKOBHMI 200 TOBHUM);
1) 32 BUKOPHCTAHHIM TEXHIYHMX 3aco0iB i creriaapHux npmwiagiB (poTo-, KiHO- Ta iHIIe
JIOKYMEHTYBaHHS, POBEJICHHS E€KCIIEPTU3 32 JIOMOMOTO XiMIYHHX PEaKTHBIB, CIELiaIbHUX
3aco0iB 1 MPHJIAJIIB) Ta KOHTPOJIb 0e3 BUKOPUCTaHHS TaKUX 3ac00iB (Bi3yasbHHA, MpOCTa poOoTa
3 JMoKyMeHTamu) Tomio [4, c¢. 135-136]. Braxxaemo 3a mMoximBe chopMyBaTH OCOOIMBOCTI
JIEpP)KaBHOT'O KOHTPOJIO Y cepi cTaHmapTh3allii 3 Orisily Ha aHalli3 OKPEeMHX O3HAK I[bOTO
KOHTPOITIO, 5IKi OyJIM TIOKJIa/IeHI B OCHOBY BiAMOBIAHUX KJIacU(iKaIliii.

Tak, 111 KOHTPOIIO, 10 Horo 37ilcHIoE y cdepi cTanmapTuzailii MiHEKOHOMIKH, BaXJTUBUM
€ Te, 1IO:

1) 3a mpeaMeTHOIO c(HEPOIO MISUIBHOCTI, SIKa MimIsrae KOHTPOJIO, BiH € KOHTPOJIEM Y
cdepi cranmapTH3amii sIK ASUTEHOCTI, 1110 TOJISATAE B yCTAHOBICHHI TIOJIOXKEHb IS 3araJIbHOTO
Ta HEOTHOPA30BOI0 BUKOPHUCTAHHS M0JI0 HASSBHUX YW MOTCHIIHUX 3aBJaHb 1 CIpsIMOBAaHA Ha
JOCSTHEHHS ONTHMAIBHOTO CTYIICHSI BIIOPSIKOBAHOCTI B IIEBHIH cdepi;

2) BiH € KOHTpOJIeM 3 00Ky BUKOHABUOI BIau. BiATak 1{bOMYy KOHTPOIIIO MPUTAMAaHHI BCi
Ti l0r0 0COONMBOCTI, 110 Ma€ JIEPKABHUI KOHTPOJIb OPraHiB BUKOHABYOI BIAH SIK IPABOBHUI
IHCTUTYT;

IHapusvxuii 1. B., Y6 A. B., LInunko O. C. Opeanizayiiino-incmumyyitini mexanizmu
KOHmMpOIo 1l Ha2nsaoy 6 cghepi cmanoapmuszayii ma ix ocobausocmi
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3) BiH € BimoMuKMM KOHTpojeM. Bimomunii KOHTpoJb € GOPMOIO IepKaBHOI TisUTBHOCTI 3
MIEPEBIPKU CTaHY JEPKABHOTO YIPABIIHHS (TiSUTBHOCTI HM)KYUX OPTaHIB 1 MiAMOPSIKOBAHUX
00’€KTIB yNpaBiHHS) B IEBHIA Tany3i, 3AIMCHIOBaHA BHUINUMH JCPKABHUMH OpTaHAMH —
BiZloMCcTBaMH (MiHICTepCTBaMH, IHIIMMH LEHTPaJbHUMH OpraHaMu BHUKOHABYOI BJIAJIH,
HAIIOHATIBHUMU KOMicCisMH Tomo) [5, c. 85]. 3 ormany Ha mignopsiakyBanHs 11 «YxkpH/IHID»
MiHEKOHOMIKH, OYE€BHIHO, III0 KOHTPOJIb OCTaHHBOTO 3a HismbHicTIO JIT « YkpHIHIL» €
caMe B1JIOMYNM;

4) migKOHTPOJIBHUM 00’€KTOM y 3a3HadeHOMy KOHTpoii Minekonomiku € JIIT «YxkpHJIHIT»,
a Oinpm koHkpeTHime — goTpuManHsaMm Il «YkpHAHIL» sx HanioHadbHUM OpraHOM
CTaHIapTU3aLii Ipoleayp y cdepi CTaHaapTH3AIlil;

5) dopmamu Horo 3MiCHEHHS € MOTOMKCHHS, MPOBEACHHS TIEPEBIPKH, CKaCyBaHHs aKTa
toio. 3okpema, [lonoxkeHHs Tpo MiHEKOHOMIKH BH3HAYa€e, MO0 MiHEKOHOMIKH: &) ITOTO/IKYE
mporpamy poOiT 3 HalllOHaJIbHOI cTaHAapTH3allii; 0) MOroKye po3pobieHi HalioHATEHUM
OpraHOM CTaHJAPTH3allii HAllIOHATIBHI CTAHAAPTH (3MIHM 10 HMX) LIOJI0: IPOLIETYP PO3POOIICHHS,
TIPUIHATTS, TEPEBIPKH, MEPETIIsTy, CKaCyBaHHs Ta BIIHOBJICHHS [ii HAIIOHATGHWX CTAaHIAPTIB,
KOJICKCIB YCTaJICHOT MPaKTHKH Ta 3MiH JIO HUX; KpHUTepiiB, GOpMH 1 Tporemyp po3rismay
TPOTIO3UIIH 1010 MPOBEAEHHS POOIT 3 HalliOHAIBLHOI CTaHAAPTHU3ALll; TPOLEYp YTBOPEHHS,
JISTTBHOCTI Ta MPUIIMHEHHS JTisJIbHOCTI TEXHIYHUX KOMITETIB CTaHAApTHU3allii; B) y Mexax
TIOBHOB&)KEHB, TIepeI0aueHNX 3aKOHOM, TIEPERIpsE, IEPETIIAAAE Ta CKACOBYE TalTy3e¢Bl HOPMATHBHI
JIOKYMEHTH y cepi cTaHaapTH3allii Tomo;

6) 3a yacoM Horo mpoBelneHHs OyBae SIK TMOMEpe/Hil, HAMPUKIA, i Y4ac MPOBEACHHS
npouenyp noromkenHs po3pobnenux Il « VkpHAHIL» HamioHalbHUX CTaHOAPTIB, TakK i
OCTaTOYHHM, 110 3IHCHIOETHCS Y (POPMi CKACYBaHHS T'aTy3eBOr0 HOPMATUBHOTO JIOKYMEHTA Y
ctepi cTanmapTH3ALIT;

7) BiH Mae cBOi OCOONMBOCTI MIO/I0 HAMPSIMIB BTPYYaHHS B ONEPaTUBHY HisbHICTH JIT
«YxpH/IHI». Tak, y nmopsaky 3AilCHEHHS KOHTPOJ0 MiHEKOHOMIKH BIIpaBi BTPY4YaTHUCS B
kaapoBy mnomituky [linnmpueMcTBa (HampuKIan, 3AiMCHIOE TpH3HAaYeHHs KepiBHUKa JII1
«YxpH/IHILl»), 3milicHIOBaTH KOHTPONb 3a €(EKTHBHICTIO BHKOPUCTAHHA Ta 30epe)KEHHS
3akpimienoro 3a JAIT «YkpHJAHL» maitna (. 6.12 Craryty A1l «YxkpH/IHLI») [6]. BonHouac
BapTO 3ayBAKHUTH, 110, BIAMOBIIHO 10 MiHEKOHOMIKH, HE Ma€ IpaBa BTPYydYaTHCS B ONEPATUBHO-
rocnogapceky nistmeHicTs L1 « YkpHAHL (1. 4.11 Craryty) [6].

TTopsin 3 nep’kaBHAM KOHTPOJIEM, III0 HOTO 3IiHCHIOE Y cepi cTaHaapTr3aliii MiHEKOHOMIKH,
3akoH Ykpainu «l[Ipo ctanmaptuzariro» nependauae 3aificHeHHS y cdepi craHmaprusamii i
HaIJISIy Yepe3 CHELiaIbHO CTBOPEHMH HArIAOBHH opraH y chepi CTaHAapTU3aIll 3 JOCUTH
HENPOCTOI0, Ha Hallly JYMKY, IIpaBoBolo npupoaoto — Kepisuy pady JI1 « VkpH/THIL]».

3rigHo 3 4. 1 cT. 13 3a3HaueHOro 3aKOHY KepiBHA pajia € JI0paado-HarJIAI0BUM OpTraHOM
HAITIOHAJTLHOTO OpraHy CTaHAapTH3allii Ta (POPMYETHCS Ha TIAPUTETHHX 3acajiax i3 TPEJCTaBHUKIB:
1) eHTpanTbHOTO Oprany BHKOHABYOI BIa/IH, 10 3a0e3edye (OpMyBaHHS AEPIKaBHOI TOTITHKH Y
cdepi craHmapTU3alii, IHIINX [IEHTPATFHUX OPraHiB BUKOHABUOI BIAIW Ta JICPXKABHHUX OPraHiB;
2) HAYKOBUX YCTaHOB, HABUAIBHUX 3aKIA/(iB, HAYKOBO-TEXHIYHUX T4 1H)KEHEPHUX TOBAPUCTB
(cminok); 3) rpoManchkux 06’ €HAHE Cy0 €KTIB TOCTIONAPIOBAHHS (30KpeMa, Cy0’€KTIB Maoro i
CEpeTHBOTO MiAMPUEMHUIITBA), OpraHi3aiiii poOoToaBIliB Ta iX 00’€MHaHb; 4) TPOMAJCHKUX
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oprasizaiiii croxuBauiB (00’€JHaHb CIOXKMBAYiB); S5) IHIIMX TPOMAACHKHX 00 €HAHb Ta
npodeciifHuX CIiIoK. UsieHn KepiBHOI paii BUKOHYIOTH CBOi 00OB’SI3KH Ha TPOMAJICHKHX 3acajiax.
Jlo MoBHOBaXKeHb KEPIBHOT pajii HAJICKUTH: 1) MATOTOBKA MPOIO3UITH 110/10: GOpMYBaHHS
JlepKaBHOT MOJITUKHU y cdepi cTaHgapTU3alii; 3A1HCHEHHS! KOHTPOJIO 3a JOTPUMAaHHAM
HalliOHaJbHUM OPraHoOM CTaHAapTu3auii mpouenyp y chepi craHgapTH3aLii; TpUEIHAHHS
JI0 MDKHApOJHHX 1 PeTIOHANBHUX OpTaHi3alliii cTaHmapTu3allii, yKJIaleHHs JOTOBOPIB PO
CHIBPOOITHHUIITBO Ta MPOBEACHHS poOIT y chepi cTaHmapTh3allii 3 HalliOHATLHIMH OpTaHaMHt
CTaHIapTH3AIlii IHIUX JepXKaB; 2) CXBAJICHHsI IPOEKTIB: PIllleHb 11010 CTBOPEHHS Ta MPUITHHEHHS
JISUTBHOCT] TEXHIYHUX KOMITETiB CTaHAAPTU3ALlii, BUSHAYECHHS chepH IXHBOI AisUTBHOCTI; MporpaMu
poOIT 3 HaLIOHANBHOI CTAaHJAPTH3ALlll; IIOPIYHOTO 3BITY MPO AISUIBHICTH HALIOHATBHOTO OpraHy
CTaHIapTH3aIlii; 3) MOHITOPHHT Ta OIIHIOBAHHS JISUTHHOCTI TEXHIYHUX KOMITETIB CTaHAapPTH3ALlIT;
4) 3nilicHeHHsT HArIsAAy 3a BHKOHAHHSM HaliOHAJIBHHM OpPraHOM CTaHmapTH3allii Horo
MTOBHOBAXXCHB [7].

Mycumo BKa3aTH Ha INEBHY 30BHIIIHIO cxoxicTb KepiBnoi pamu Il «YxpHJIHL» Ta
HATJJOBUX Pajl, sIKi CTBOPIOIOTHCS B TOCIIOAAPCHKUX TOBAPHCTBAX.

Tak, y Haymi mix 9ac aHalli3y IPaBOBOTO CTAHOBWINA HATJISIOBUX paJ POOUTHCS PSI
BUCHOBKIB. 30KpeMa, 3a3HaYaeThCsl, 110 B IPOLEC] CBOET AisUTBHOCTI HArJIsI0Ba paja MOBUHHA
BUKOHYBAaTH JIBi T7100aJIbHI 11U1i: 3a0e3MeuyBaTi MiHIMaJIbHY PO30IKHICTh iHTEPECIB MEHEDKMEHTY
Ta aKIioHepiB («BHYTPIMIHS» MeTa) W TOCTIMHY EBOJIIOIII0 Ta aJamlTallilo KOMITaHii K
yYacHHUKA IMBUTLHHUX MPaBOBiTHOCKH [8, ¢. 186]. OCHOBHMM 3aBIaHHAM HE3aJIeKHOI HATJISIIOBOT
paad € KOHTPOJb 3a TUM, MO0 pillleHHdA, SIKI YXBalllo€ BUKOHABUMI OpraH, BiAMOBiZaTd
IificHuM iHTepecaM KoMMaHii, i 100 BoAHOYAC akI[ioHEp B 0cO0i OKpEeMHX JAepXKaBHUX
CITy>KOOBIIIB HE 3/1MCHIOBaB HEMPaBOMIPHOTO THUCKY Ha BHKOHaBYMi opraH [9, c.56]. He
3IIMCHIOIOYM BHKOHABYO-PO3MOPSIIYY JISUTBHICTH IIOJI0 TOCIIONAPCHKOl ISUTBHOCTI, HArJIsAmIoBa
paia € KIOYOBOK (Iryporo yIpaBlliHHS TOBApUCTBOM, TUM OPIaHOM, SIKUM y MeXKaxX CBOET
KOMIIETEHIIiT KOHTPOJIIOE Ta PETYIIIOE JisUTBHICTh BUKOHABYOTO OpraHy Ta 3/iHCHIOE Oe3rmocepe/He
KEepIBHUIITBO BUKOHABUOT'O OpTaHy, TOOTO MPUIHATTS i 3BIJIbHEHHS 3 POOOTH HOT0 KepiBHHKA
[10, c. 46].

AmHani3z mpaBoBoro craHoBuma kepiBHoi pamu Il «YxpHIAHI» i3 3a3HaueHuMu
0COOJIMBOCTSIMU HATWISIJOBUX paj MiATBEPIXKYe AK IX INEBHY CXOXICTh, TaK i CyTTEBI
BIAMIHHOCTI.

Tak, 3BepTatoTh Ha cebe yBary nmoBHOBaxkeHHs! KepiBaoi pamu A1 «YxkpHAHLy, sxi He
00MEXYIOTECSI CYTO KOPIOPATUBHUMH iHTEpEecaMH MiJIPHEMCTBA, & BUKOHYIOTh INIOOAIBHY
METY, HalpHKJIaJA MiArOTOBKA MPOMO3HUILiil m0A0 (GopMyBaHHS Jep)KaBHOI MONITHKH y cdepi
CTaHJIAPTH3aIlli, CXBAJICHHS MPOEKTIB PIllICHb IIOJ0 CTBOPEHHS Ta MPUITHHEHHS IisTIbHOCTI
TEXHIYHUX KOMITETIB CTaHAApTH3aIlii, BU3HAYeHHs c(hepH iXHBOT AisuIbHOCTI Tommio. Kpim Toro,
KepiBHa paga € BUKITIOYHO HATTISIOBUM OPTaHOM, OCKUTBKH (DAaKTHYHO HE Ma€ MpaBa BTPYUIATHCS
B ynpasiinug JI1 «YkpH/IHL». Yci noBHOBakenHs KepiBHO1 pajnu, BU3HaUCHI 3aKOHOM,
(haKkTHYHO BKa3YIOTh Ha 3MIiHCHEHHS HEIO caMe Harsioy B KJIAaCHYHOMY HOTO pO3yMiHHI, a HE
KOHTpOII0. Y 11boMy Oaunmo BiaMiHHICTh KepiBHoi pagu JIT «YkpHAHL]» Ta HarmsgoBux
pall TOCTOAapChKUX TOBAPHCTBA, SKi MEPEBAKHO MAIOTh KOHTPOJIbHI MOBHOBaKEHHS. CXOXKICTh
e TIOJIATaE B TOMY, III0 B IIUPOKOMY CBOEMY (pyHKIIOHaTBRHOMY Ipu3HaueHHI KepiBHa pana

lapuzvxuii 1. B., Yy6 A. B., Inunko O. C. Opeanizayitino-incmumyyitini Mmexanizmu
KOHmMpOIo 1l Ha2nsaoy 6 cghepi cmanoapmuszayii ma ix ocobausocmi



ISSN 2617-4154 IpnincbKuii IOPHAMYHHIA Yaconuc: HaAyKoBHii sxypHas. 2026. Bum. 1 (22) 21

ATl «YxkpHAHL», sk i HarIs10Bi paan rocrnoJapchbKUX TOBapHCTB, (paKTHYHO € OpraHaMH
HarmsiLy (KOHTPOJIIO), sIKi 3a0e3MmeuyroTh OanaHe iHTepeciB. Tak, HArJISAIOBI paid TOCIIOAAPCHKIX
TOBApUCTB 3a0€3MeUyI0Th OallaHC iHTepEeCiB MEHEMKMEHTY Ta akIlioHepiB, Toli sk KepiHa
paga HAIT «YkpHAHLL» 3abe3neuye Oananc iHTepeciB y cdepi cTaHmapTH3aLil 3arajiom, a
came 3 oIy Ha CBill ckiaj 3a0e3nedye MOTpUMaHHS IHTEPECiB ycix cy0’eKTiB y mporieci
CTaHIapTH3AIlii: IepKaBH, TPOMAJICHKOCT], HAYKOBHX YCTaHOB, CITOXKHMBaYiB, MPO(ECIHHUX CITIOK
TOIIO.

BucHoBku. JlepkaBHuil KOHTpoJIb y cdepi cranmapTu3aiii B YKpaiHi 3IiHCHIOETHCS
MiHicTepCTBOM €KOHOMIKH, JOBKUIIS Ta CUIBCHKOIO rocrogapcTBa YKpaiHu. OcoOIMBOCTI
JIEp)KaBHOT'O KOHTPOJIO y cdepi cranmaptusanii B YKpaiHi 00yMOBIIOIOTHCS MPaBOBUM
CTaHOBHIIIEM HaIliOHAIBHOTO oprany crannaptusamnii — JI1 «YkpHIHIy». Ileit kouTposs Mae
TIOZIBIiHY TIPAaBOBY MPUPOJY. 3 OJHOTO OOKY, BiH ITOJISITA€ B KOHTPOIIOBATLHUX TTOBHOBAKEHHSX
minictepcra mono Il «YkpHAHII» sk ymOBHOBa)XXEHOI'0 JEp>KaBOIO BIACHHUKA ILIOJO
HaJIO)KHOTO il MaiHa, a 3 IHIIOrO — IOJIATa€ y BUKOHAHHI MiHICTEPCTBOM BHKIIFOYHO
KOHTPOJIbHUX TTOBHOBa)KEHb Y CTAHIAPTHU3AIlIT K TIEBHIH cepi MPaBOBiTHOCHH.

Harmsn y cdepi cranmaprusantii B Ykpaini 3aiticHroeTsest KepiBroto panoro JIT «YxkpH/THI.
ITpaBoBe craHoBuie KepiBHOT pagu Mae NEBHY BiIMiHHICTH Ta NIEBHY CXOXICTh 3 HAIJISIOBUMU
paJiaMu, 0 CTBOPIOIOTHCS B TOCIIOAPCHKUX TOBAPHCTBAX. BiIMIHHICTE MiXk HUMH TIOJISITAE B
Tomy, o KepiBHa paja € opraHoM HarIsAAy, TOMI SK HArJISIMOBI pajy € OPraHOM KOHTPOJTIO.
CXOXICTh XK€ IMOJIATaE B TOMY, III0 B CBOEMY ITUPOKOMY (DYHKI[IOHATbHOMY TPU3HAYCHHI 5K
KepiBHa pazga, Tak i HarIAI0B1 paay € opraHamMu 3abe3nedeHHs OalaHcy iHTepeciB.
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1. V. Paryzkyi, A. V. Chub, O. S. Shnypko. ORGANIZATIONAL AND INSTITUTIONAL
MECHANISMS OF CONTROL AND SUPERVISION IN THE FIELD OF
STANDARDIZATION AND THEIR PECULIARITIES

The article is devoted to the study of control and supervision issues in the field of
standardization and their peculiarities. It has been determined that the peculiarities of state
control in the field of standardization in Ukraine are determined by the legal status of the
national standardization body. This body is the State Enterprise "Ukrainian Scientific and
Research and Training Center for Standardization, Certification and Quality" (SE "UkrNDNC"),
whose powers include organizing and coordinating activities related to the development,
adoption, verification, revision, and repeal of national standards, as well as preparing and
approving the national standardization work program, etc. It has been established that state
control in the field of standardization is exercised by the Ministry of Economy, Environment
and Agriculture of Ukraine. This control has a dual legal nature. On the one hand, it consists
of the Ministry's supervisory powers over the State Enterprise "UkrNDNC" as the state-
authorized owner of the property belonging to it, and on the other hand, it consists of the
Ministry's exercise of exclusively supervisory powers in standardization as a specific area of
legal relations. The peculiarities of state control in the field of standardization have been
studied, which consist in the fact that it: 1) has its own peculiarities in terms of the subject
area of activity; 2) is control by the executive branch; 3) is departmental control; 4) has as its
object of control compliance by the State Enterprise "UkrNDNC" as the national body for
standardization of procedures in the field of standardization; 5) takes the form of approval,
verification, cancellation of an act, etc.; 6) in terms of timing, it can be either preliminary or
final; 7) has its own characteristics in terms of areas of intervention in the activities of the State
Enterprise "UkrNDNC". Supervision in the field of standardization in Ukraine is carried out,
in particular, by a specially created supervisory body in the field of standardization with a
complex legal nature — the Governing Board of the State Enterprise "UkrNDNC". An analysis
of the legal status of the Governing Board has established a certain similarity with
supervisory boards created in business companies. The difference between them is that the
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Governing Board is a supervisory body, while supervisory boards are control bodies. The
similarity lies in the fact that, in their broad functional purpose, both the Governing Board
and supervisory boards are bodies that ensure a balance of interests.

Key words: standardization, administratively-legal mechanisms, control, supervision,
standardization body, regulatory policy, supervisory board, governing board, governing
authority, central governing authority, powers.
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HOAATOK HA TOJAHY BAPTICTDH
AK YUNHHUK BIIVIUBY HA PO3BUTOK
MAJIOT'O ITIIAITPUEMHUITBA:
YKPAIHCBKA MOJEJIb 1 HOJbChKHUH JTOCBIJ

Y emammi oocridorcyromsca nomenyitini HAcioKu 3anposaddicents 0008 a3k060i peecmpayii
NIAMHUKAMU NOOAMKY HA 000aHy 8apmicmy 01 Qi3uuHUX 0CiO-niOnpuemyia, AxKi npayowms
Ha cnpowenitl cucmemi onodamkyseanns. 3azuaueno, wo 3 2027 poxy 8 Vkpaini nnanyemocs
3anposaoumu 3aKOH00AsYy HOpMy, wjo nepedbauac 0608 ’a3xo8y I1J{B-peccmpayiio 0
nionpuemyis 3 piunum obopomom nouao 1 min epu. L[i 3minu 06ymosneni nompedow y
BUKOHAHHI MIMNCHAPOOHUX 30008 A3aHb, 30Kpema 6 mexcax npozpamu Extended Fund Facility
MB®, a maxooic inmeepayielo ykpaincokoi nodamrkosoi cucmemu 00 Hopm €8poneiicbkoco
Coio3y.

Y pobomi npoananizosarno nonvcvky modenv aominicmpyseanus IIJB ax npuxiao
30a1aHCO8aHO20 NIOXOOY 00 pe2yto8aHHs MIKpOOI3HeCY, W0 NOEOHYE CIAHOGIICHHS PEaTiCTIUYHUX
nopoeie, yu@poei mMexawizmu HOOAMKOB8020 AOMIHICMPYSAHHI MA SHYUKI YMO8U OJis
MPaHcKopOOHHOI mopeieni manozo 6bisnecy. I[Iposedeno nopieHANbHUL AHANI3 NOOAMKOBUX
nioxooie y Ilonvwi ma Yrpaini 3 ypaxyeaunam nopocogux 3HaueHsb, Npasoeoeo pecyno8anHs
ma eKOHOMIYHOI OOYIIbHOCMI 1l020 3aNPOBAVIICEHHS 8 YKPAiHi.

Y emammi maxooic euceimaroiomvca pusuxku 3anpo8adHiCenHs makux 3MiH 8 YKPAiHCbKUX
ymoeax 6e3 HanedxcHol yugposoi inghppacmpyxmypu, 0e3 3anpoBaod’censt CNeYiaIbHUX PeHCUMIG
abo nepexionoeo nepiody. 3o0kpema, H0embcst NPO MONCIUBY MIHI3ayito bi3Hecy, 30inbulents
HOOAMK0B020 HABAHMAIICEHHS HA NIONPUEMYIE [3 HUZLKUMU HPUOYMKOBUMU MAPICAMU, 4
MAKo1iCc Nomenyitine 3MeHWeH s KiTbKOCMI 3apeecmposanux cyo €Kmie 20cno0apiosanisi.
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YV pesynemami asmopamu cghopmynrvosano npaxmuyHi 6UCHOKU MaA NPono3uyii wooo
B00CKOHANIEHHS HOPMAMUBHO20 BPE2YIIOBAHHS Yb020 NUMAHHS, 30KpeMa. HOCMYNo8e NiO8ULEeHHSL
nopoea ona I/[B-peecmpayii, po3pobKka cnpowieHux eneKmporHHUX IHCmMpPYMeHmie 36imHOC,
3aNPOBAOIHCEHHS NIILEOBUX PEAHCUMIB O MIKPODI3HeCy, adanmoganux 00 peanii nepexioHoi
EeKOHOMIKU.

Y emammi maxoosc axyenmyemuvca ysaca Ha npagosomy acnekmi 3anpoeaodlcenHs
0008310601 T1/[B-peccmpayii ona @izuunux ocib-nionpuemyis, wjo Oiroms 3a CHPOUEHON)
CUCMeMOr0 ONOOAMKYBAHHSA. AHANIZYIOMbCA NOMEHYIUHI KOMI3I MIdIC 3aNIAHOBAHUMU 3MIHAMU
ma YUHHUM 3aKOHO0ABCMBOM, 30kpema Ilooamkosum kodexcom Ykpainu, a makodc nompeba
YV BHECeHHi CUCMEeMHUX 3MiH 00 NiO3aKOHHUX HOpMamugHo-npasosux axmie. Ocobnugy ysacy
NPUOIIeHO NPABoBOMY 6Pe2yNIO8AHHI0 cnpoujeHux mexanizmie [1/]B-o00niky onsa manoeo 6isnecy
Ma y320094CeHHI0 HOB0BBEOEHDb i3 €BPONEUCLKUMU HOPMAMU, WO Pe2laMeHMYIomsb OLLIbHICHb
cyb ’exmis eocnodapiosanta 8 ymosax inmezpayii 0o cninbro2o punky €C.

Knrouogi cnosa: nooamox na dooany eéapmicmy, POII, cnpowera cucmema ono0amKy8aHHs,
manuil 6izHec, nooamkosa pegopma, 11/[B-peccmpayis, nooamxose nasanmasicenns, MB®,
NOAbCHKULL 00C8I0, EBPONEUChKA iHme2payis, noOamKose npaeo, yu@dpose AOMIHICIpPY8aHHS,
no0amKo8a eapMoHi3ayis.

IMocTanoBka mpodaemu. PedhopMyBaHHS MOXATKOBOI CHCTEMHM YKpaiHH € CKIIAI0BOKO
3000B’s3aHb JIEpXKaBH B MeXkax CIiBIpami 3 MiKHapOJHHM BalOTHUM (GoHIOM (mami —
MB®) Ta mpouecy rapMoHi3zalii 3 mogaTkoBo cucreMoro €sponeiicbkoro Corozy [1; 3].
Onniero 3 kmouoBux BuMor MB® y mexax mporpamu Extended Fund Facility obcsirom
8,1 muipn mon. CIA € po3mupeHHS TOJATKOBOI 0a3u, 30KpeMa 4epe3 CKAaCyBaHHS IMJIbT
110710 000B’3K0BOI peectparlii miataukamu [1J1B [1; 2].

3rimHo 3 ypsIOBUMH HarpalroBaHHAME 3 2027 poKy NPOIOHYEThCS 3000B°s13aTH (Di3NIHIX
ocio-mixnpuemis (nani — ®OII) Ha eqUHOMY TOAATKY, YHH PiUHMI 00CAT JOXOIy MEPEBUIIYE
1 mMiH rpH, peectpyBatucs maTHukamu [1JIB [4]. Taka iHiiaTiBa MOKJIMKaHa 3a0€3MCYUTH
CTPaBEIIMBICTh MTOJJATKOBOTO HABAHTAXKECHHSI, CKOPOTHTH OOCSTH TIHBOBOTO CEKTOPY SKOHOMIKH
Ta BUPIBHATH KOHKYPEHTHI YMOBH AJISI IiINPUEMHHUIBKOI AisiIbHOCTI. BogHodac, Ha TyMKy
MPAKTHUKIB, II¢ CTBOPIOE YHCIICHHI BUKIMKH JUISI MIKPOMiANTPUEMHHIITBA, 11O € BPA3JIUBOIO
YaCTUHOIO EKOHOMIKH, OCOOJIMBO ITiJT Yac BiHHH.

Bapro 3a3HaunTH, 10 MMTaHHS BIOCKOHAJICHHS aaMiHicTpyBanHs [1/IB s manoro 6izHecy
3aJIMIIAETRCS aKTYaJIbHUM JJIST KpaiH 3 MEepexiHOI eKOHOMikoio. CaMe ToMy, Ha Halry
JYMKY, TOLUILHO BUBUMTH MOXKJIMBI HACIIZIKK 3arpoBaKeHHs: 0008’ s3koBoro [1/IB mis @OIliB
B YKpaiHi Ta 3iHCHITH NOPIBHSUTBHUIA aHawi3 3 ocBinoM [loieii, sika yeminmHo iHTerpyBaiacs B
€BPOTICHCHKE TIOJATKOBE CEPEIOBHIIC, BOIHOYAC 3a0€3MEUMBIIH BIIHOCHY CTAOUTHHICTH Majoro
MiANPUEMHHIITBA.

AHaJni3 ocTaHHix pocaigxkeHs i myOaikamiii. [IpobnemaTuky pedopMyBaHHS CHPOIIECHOT
CHCTEMH OmoJAaTKyBaHHsI, 3anpoBampkeHas [1IB mrs ®OIliB i rapMoHizamii ykpaiHCBKOTO
TIOZaTKOBOTO 3aKOHO/IABCTBA 3 €BPOINCHCHKIMH CTaHAAPTaMHU JOCHTIIKYBaJM Taki HAyKOBII:
L. JIyk’siHoBa, O. Bacuimuk, JI. Tapanryn, O. Kipees, T. €pumenxko, O. Kpamapenko, /1. bospuyk,
I. Hecxomoscerkuii, O. Ycerenko ta I. AkiMoBa To1io.
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IIpoTe B KOHTEKCTI MiATOTOBKH YKpaiHU A0 3alpOBaIKCHHA OOOB’SI3KOBOI peecTparii
(iznuHMX ociO-mianpueMiiB atHukamu [1JIB akTyamizyeTbest psi HEMOCTATHBO JOCIIHKEHUX
MTUTaHb, IO TTOTPEOYIOTH TIIMOIMIOro MPAaBOBOTO aHAI3Y. 30KpeMa, He PO3KPHUTO ITOBHUM 00CSTOM
topuauyHy npupony cratycy ®@OII sk cy6’exra I1[IB-BigHOCHH, MeXi HOro MOIaTKOBUX
000B’sI3KIB, @ TAKOX B1IMOBIAHICTh HOBUX (DiCKAIbHUX BUMOT IIPUHIMIIAM KOHCTUTYLIIHOCTI,
30KpeMa 3a0e3MeUeHHI0 eKOHOMIYHOI CBOOO/IM Ta PIBHOCTI CyO €KTIB TOCIIOAAPIOBaHHA. Takok
Opakye KOMIUIEKCHHUX JTOCIIPKEHbB 11010 MEXaHI3MiB ITU(PPOBOT 3BITHOCTI Ta MPOIECYATLHOTO
3aXHUCTY MpaB MANPUEMITIB y Pa3i CIIOPIB i3 KOHTPOIIOBAIBHUMH OPTaHaAMH.

Oxpemoi yBaru noTpedye MUTaHHS MOPIBHUIBHOTO MPaBO3HABCTBA, aJhKe Hapasi B YKPaiHCHKIN
JIOKTPUHI BiJICYTHI CHCTEeMAaTH30BaH1 aHaNi3M MPaBO3aCTOCOBHOI MpakTHKHU Aepxka €C, ski
BIIPOBA MM crierianbHi cnporreHi [1/IB-pexuvu st manoro 6i3Hecy (Hampukinan, SME
VAT Scheme). HegoctaTHBO JOCHIIPKEHO ¥ €KOHOMIKO-IIPABOBI HACHIIKA HOBOBBEICHb
JUIsL MIKpOOi3HeCy, 30KpeMa 11040 3MiHU CTPYKTYPH JOTOBIpHUX 3000B’s3aHb, BIUIUBY Ha
I[IHOYTBOPEHHSI Ta KOHKypeHTocnpoMoxHicTh DPOIl y BigHOCHHAX 3 BEIUKUM Oi3HECOM.
OTKe, KOMIUIEKCHE JJOCITIHKEHHS 3a3HAYCHHUX ACIIEKTIB € BArOMOIO YMOBOIO JIJISl OOTPYHTOBAHOTO
(hopMyBaHHS JTep’KaBHOI IMOAATKOBOI TOJITHKH Ta aJanTallii HaIllOHAJTHHOTO 3aKOHOJIABCTBA
JI0 EBPOIEHCHKUX CTAHAAPTIB.

MeTo10 JocaiizkeHHsI € aHali3 TTOTEHIIIHHOTO BILIMBY 000B’SI3KOBOI peecTpallii IJIaTHUKaMU
ITIAB mst pisndHmX ociO-mianpreMili B €quHOMY mofatky 3 2027 poky B YKpaiHi, OIIHFOBAHHS
PH3UKIB IS Majoro Oi3Hecy B yMOBax TrapMOHi3amii 3 €BpONEHCHKUM IOJaTKOBUM
3aKOHOJIAaBCTBOM, a TAKOX BUBYCHHS IOJIBCHKOTO JTOCBIAY BIPOBAIKCHHS CXOMKHUX 3MiH VIS
(hopMyBaHHS PEKOMEHAIIIH 100 3aMPOBAHKEHH B YKpaiHi.

Bukijan ocHoBHOro marepiary. /I movaTky BapTo 3a3HAYMTH, IO BIIPOJOBK TPUBAIOTO
nepiogy @OIIn B YkpaiHi 3MiliCHIOBaTH TOCHOAAPCHKY MisUTBHICTH y MEXaxX KOMIPOMIiCHOT
MOJIEJi OTIOZIaTKYBaHHS, sika Oa3yBajiacsi Ha 3aCTOCYBAaHHI CIPOIIEHOT CUCTEMHU OMOAATKyBaHHS,
00miKy Ta 3BITHOCTI. 3a3HaueHa cucTeMa nepeadadana 3HaYHY KUIBKICTh (PiCKaTbHUX MUIBT,
30KpeMa B YaCTHHI 3BIJIBHEHHS BiJl 000B’S3Ky peecTpallii MIaTHUKaMH MOAATKY Ha JTOJaHy
BapTicTh. Takuii MiAXij CIPHUSIB 3MEHIIICHHIO aIMIHICTPATHBHOTO HABAHTAKEHHS Ta BUTPAT Ha
MOJJATKOBE AAMIHICTPYBaHHS, OCOOJIMBO JUTA IPEACTABHUKIB MIKpO- Ta Mayioro Oi3Hecy.

OpHak 3 ypaxyBaHHSIM MDXHAapOJHUX 3000B’513aHb YKpaiHu, 30KpeMa B MexKax peanizarii
HOBOI Tporpamu posmmperoro ¢inancyBanHs Extended Fund Facility 3aranpHuM oGcsirom
8,1 muipn mon. CIIA, kxpaina 3000B’s3aacsi BYKHTH 3aXOJIiB 00 MOCTYIIOBOTO PO3IIHPEHHS
nojaTkoBoi 6a3u. OnHi€0 13 KIIOYOBUX BUMOT, y3ro/pkeHHX i3 MB®, € meperisi HasBHUX
MOJATKOBUX BHHATKIB, a came y cdepi obos’s3koBoi [I/IB-peectpamii. Lle o3Hauae
TpaHcHOpMAIlil0 YUHHOTO MIIXOIy 0 OMOJATKyBaHHS Ta 3allPOBaPKCHHS 00OB’S3KOBOCTI
I AB-peectpanii gt OOIliB, ki epeBUITYIOTh BU3HAYEHHUH OPIr pigHOro 000poTy [5].

CranoMm Ha KiHers 2025 poKy BiAIIOBITHUMK OpraHaMH BUKOHABUOI By OyiI0 po3pobiaeHo
MIPOEKT 3MiH JI0 3aKOHOJABCTBA, SKUH mependayae 3 2027 poky 3000B’s3aHHS s Pi3UIHUX
OCIO-TIATIPUEMITIB — TIATHUKIB €IWHOTO MOJATKY — 3IIHCHIOBATH PEECTPAINIO IUIATHUKAMHE
IIAB y pa3i mocsrHeHHs o0CsTy MOXOXy MmoHaja 1 MuH TpH Ha pik. BomHowac HopmaTuBHA
iHiIiaTHBa 1Ie TIepeOyBae Ha cTajii 00roBOpeHHS i MiAJsIrae moJalbIIoMy BIOCKOHAICHHIO 3
OTJISITy Ha IOPUIUYHI, COIiaIbHO-CKOHOMIYHI Ta ()iCKaJIbHI aCIIEeKTH.

Tonuiii B. B., Mopos IO. A. ITooamok na 0o0amny eapmicmbs 5K YUHHUK 6NIUBY
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Kpim Toro, 3ampornoHoBaHi 3MiHM HOTPeOYyIOTh aHaNli3y Kpi3hb MPU3MY iMIIEMEHTALil
craHgapTiB npaea €ppornelicbkoro Coro3y, 30kpema Jupektusu Pagu 2006/112/€C mpo
CHUTBHY CHUCTEMY MOAATKY Ha AOAaHY BapTicTh. Y kpaiHax-uneHax €C I1/IB e ocHOBHOW0O
(hopMoOI0 HEIPSAMOTO OMOAATKYBAHHA 3 MAaKCHMAaJIbHO INHPOKHM OXOIUICHHSIM CyO’€KTiB
rocrojaproBanHs [6]. BomHovac mpaBoBe peryiaroBaHHS CIICHIATBHAX PEXKHUMIB ONMOAATKYBAHHS
Ta BUHSATKIB Ma€ YiTKO HOPMaTHUBHHI XapakTep, IO CHPSIMOBAaHO Ha 3abe3nedeHHs (icKalbHOI
HEUTPaJIBHOCTI Ta HEMOMYIICHHS CIIOTBOPEHHS KOHKYPEHIIl B MeXaX €AMHOI0 BHYTPIIIHEOTO
PHHKY.

s TiOmoro aHamizy MOXIIMBHAX HACIHIAKIB 3alpOBaIKCHHS 000B’S3KOBOT peecTpaltii
wiataukamu [1JIB st ¢pisuaaux oci6-mignpueMirie B YKpaidi JOMUIBHO 3BEPHYTHUCS JIO
nocBiny PecryOmiku [lonsia sik gepsxkaBu-wieHa €Bporneiicbkoro Corosy 3 yCTaJIeHO IPAKTUKOO
anaminictpyBanus [1/IB y cexTopi Mayioro mianpueMHHUIITBA.

Y HOIbCHKOMY MOJATKOBOMY 3aKOHOJABCTBI IependaueHo, Mo ¢i3udHi 0cOOH-TiaIpUueMIi
3000B’s3aHi MPOXOJUTH peecTpailito K miatHuky [1/1B y pasi nepeBuIleHHS BCTAHOBJICHOTO
piuHOTO MOpora moxoxmy. 3 1 ciuna 2026 poky takuid mopir cranoputuMme 240 000 310THX
(exBiBajieHT MpUOJM3HO 2,9 MJIH T'pH 3a TMOTOYHUM BAIIOTHUM KypcoMm) [7]. V momnepenaHi
nepioan mer mokasHuk craHoBUB 200 000 37I0THX 1 PEeryIsApHO MEeperiiaaaBcs 3 ypaxXyBaHHIM
IHIEKCY CIOXKHUBYMX LIiH Ta €EKOHOMIYHOIT JUHAMIKH.

Bonnowac y mexxax mpaBoBoro moiist €Bporneiicbkoro Coro3y Ji€ creriaibHiui MeXaHi3M
MIATPUMKH Maioro i cepemaboro 6i3Hecy — SME VAT Scheme. Bin nmae 3mory cy0’ekTam
rocrmojapoBaHHs 3 pidHuM oOoporom a0 100 000 eBpo 3acTOCOBYBaTH CIpPOIIEHE
amMinicTpyBanns [1/IB abo, 3a IeBHUX yMOB, OyTH 3BUTLHEHUMH BiJI ITOJJATKOBUX 3000B’sI3aHb Y
MeKax TpaHCKOPAOHHOI Topriii BecepenuHni €C [8]. Lle 3HauHO 3MEHIIye peryiIsaTOpHU THCK
1 MiHIMI3y€e HEOOXIHICTh PeecTpallii Ta 3BITHOCTI B KO>KHIHA OKpeMill FOpHUCAMKIIII.

OT1xe, moNbChKa MOJIENb anMiHicTpyBaHHs [1/IB nemoHCcTpye 30anaHcoBaHMiA MiIXi/l, IO
noeHye (ickanbHy e(PEeKTHBHICTD 1 3HWKEHHS aIMiHICTPATUBHOIO HaBaHTAKEHHS HA MaJHid
oizHec. Cepell KIFOYOBUX XapaKTEPUCTHK i€ MOAETI BapTO BUOKPEMUTH:

—4iTKO BH3HAYECHHUIl mopir peecrtparii, mo 3abe3medye NpaBOBY BHU3HAYCHICTH i
nepeadavyBaHiCTh U Cy0’€KTIB TOCIIOIapIOBAHHS;

— THYYKICTh 3aBJASKH BIPOBAKCHHIO CIEIAIbHUX NMOJATKOBUX PEXUMIB, SIKi CIIPHIIOTH
MDKHApOJHIHM TOpPriBIi;

— IIMPOKE 3aCTOCYBaHHA NIU(PPOBUX IHCTPYMEHTIB JUIsi aBTOMAaTH3allii MpPOIECiB
agminicTpyBaHHs [1/1B i 3HIDKEHHS CYIPOBITHUX BUTpAT.

[opiBHsTpHAN aHANI3 BKa3ye, MO 3alporoHoBaHui MiHicTepcTBOM (hiHAHCIB YKpaiHu
nopir 060B’s3k0B01 peectpanii I1/IB Ha piBHI 1 MiH rpH (exBiBasieHT mpubn3Ho €23-24 TuC.
CTaHOM Ha mo4aTok 2026 poKy) € CYyTTEBO HMIKYUM HE JIMIIE 32 aHAJIOTIYHUHA MOKa3HUK
y [oxpmi, a # 3a rpaHUYHO TOMYCTUMUHN piBeHB, BcTaHOBICHHH upekTuBoio Pagun €C
2006/112/EC, sxwmii Hapa3i cranoBuTh €85 000.

VY pasi BiicyTHOCTI HaJeKHOT HUPPOBOI iHQpacTpyKTypH Wig anMminicTpyBanus [1/1B,
a TakoX 0e3 3almpOBaJKCHHsS MOCTYIOBOTO MEXaHi3My IiJBUINEHHS MOPOrOBUX 3HAYCHb
000B’s13k0BOi peectparttii TuiaTHUKIB [1JIB i cTBOpeHHS creriabHUX MOJATKOBHX PEKHMIB
UL MIKPOIAPHEMHHLITBA i TPAHCKOPAOHHOI TOPTIBNI peaiizamis 3a3HaueHol (iCKaIbHOT
IHIIIIaTHBH MOXeE CYIIPOBOKYBATHCS PSAIOM CyTTEBHX PH3HKIB [5].

Tonuiti B. B., Mopos IO. A. [looamoxk na 0ooamy eapmicms AK YUHHUK GNIUGY
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[lo-mreprure, cxnmagHicTh Mpoueayp 3BiTHOCTI Ta 06Ky [1/]B, 3a BincyTHOCTI e(eKTUBHHX
uQpPOBUX IHCTPYMEHTIB, MOXKE CTBOPUTH HaJIMIipHE aIMIiHICTpAaTHBHE HABAHTAXKCHHS Ha
MaJInX Cy0’€KTiB TOCIIOAAapPIOBAaHHS, OOMEXYIOUH iXHIH JOCTYI J0 MPaBOBOTO MOJI Yepes
TEXHIYHY HECTIPOMO>KHICTh BUKOHYBaTH HOB1 BUMOTH.

[To-mpyre, ekcriepTHE OILIHIOBAHHS CBigYaTh, [0 BCTAHOBJIICHHS HAATO HU3BKOTO IIOPOTa
JUIst 000B’SI3KOBOT peecTpallii sk matHukiB [1/IB Moxe Mpu3BeCTH 10 MacIITaOHOTO 3rOpPTaHHS
TUSUTBHOCTI (PI3MYHUX OCiO-TiAPHEMITIB 200 IMePEeMIlIeHHS iX Y TIHOBHM CEKTOp EKOHOMIKH.

[o-Tpete, mianpuemcTBa, MO AilOTh ¥ chepax 3 HU3BKOIO PEeHTA0EIbHICTIO, MOXKYTh
3a3HaTH HENPONOPLIHHOTO (DiHAHCOBOTO HABAHTAXKCHHS IMOPIBHIHO 3 BEJIMKUMHU CYO’ €KTaMHU
TOCITOJIAPFOBAHHSI, 3JATHUIMH BUKOPHUCTOBYBATH BHYTPIIIHI PECYPCH JUIs ONITUMI3aIlii MOJaTKOBUX
3000B’A3aHb.

Tomy, 3 ofHOTO OOKY, PO3IIMPEHHS TOAATKOBOI 0a3u CHPHUSTHME 30UTBIICHHIO (DICKATBHUX
HaIXOJDKEHB 1 3MEHIIICHHIO MOYJIMBOCTEH /IS 3aCTOCYBaHHS CXeM YXHJICHHS BiJ] OIOIaTKYBaHHS
BEJTMKUMH €KOHOMIYHMMH areHTamu. 3 iHIIOT0 — PU3WUK HaAMIpHOTO (hiCKaIhbHOTO THCKY Ha
JpiOHUX TUTATHUKIB MTOJIATKIB MOKE MaTH HETaTUBHI HACTIAKHM Y (OPMi 3HIKEHHS 3arajlbHOTO
PiBHA MiANPUEMHUIBKOI aKTUBHOCTI, 3MEHIICHHS KUIBKOCTI 3apeecTPOBAHUX CyO’€KTIB
TOCITOIaPIOBaHHS Ta 3POCTAHHS PIBHS TiHI3aIlll eKOHOMIKH.

Xoda amanTailisi HaliOHAJBHOI MOJATKOBOI MOJITHKH JI0 €BPOINEHCHKUX CTaHAApTIB i
BHKOHaHHs 3000B’sI3aHh y Mekax mporpam criBnpari 3 MB® € minkoM oOIpyHTOBaHMM
KPOKOM Yy KOHTEKCTi €BPOIHTErpaIlifHoro Kypcy YKpaiHu, IOCHIIIHE BIPOBAPKCHHS TaKHUX
pedopm 6e3 ypaxyBaHHA crielU(ikd BITYU3HSHOI €KOHOMIKH, KYIIBEJIHHOI CIPOMOMXKHOCTI
HaceJIeHHS Ta piBHA MUQPOBI3allii aAMIHICTPATUBHUX MPOIECIB MOYKE CIIPUIMHUTH HETaTHBHI
MaKpOECKOHOMIUHI HACJiJKH, SIKi IEPEBUIYBATUMYTh OUiKyBaHUH (hiCKaIbHUH €eKT.

BucnoBku. Ha oCHOBI NpoBeIeHOTO aHasi3y MOXKHA JIHTH BUCHOBKY, IO 3alpOBaKECHHS
000B’13KOBO1 peecTpallii IIaTHUKaMM MOAATKY Ha JOJaHy BapTicTh (Pi3HUIHMX OCIO-TTiIpueMIIiB HA
CIPOIICHI CHCTEMI OMOJATKYBAaHHS 3 IOPOTOM PIYHOTO JOXOAY MOHAA 1 MJIH I'PH CTAHOBHUTH
CepHO3HUIT BUKIMK IUIs Majoro OizHecy B YkpaiHi. Taka iHimiaTiBa, Oyqydu iHCTPYMEHTOM
IMIUIEMEeHTalliT MDKHApOAHUX 3000B’s3aHp YKpaiHu niepen MB® Ta apanrariii HallioHaIBHOTO
MIO/IATKOBOTO 3aKOHOJIABCTBA J0 €BPOINCHCHKUX CTaHIAPTiB, HECE BOAHOYAC PH3UKH, ITOB’sI3aHI 3
TIBUIIICHHSIM aAMiHICTPATUBHOIO HABAHTAXXECHHS HA MIKPOIIAIIPUEMIIIB, MOXKJIMBUM 3POCTAHHSIM
piBHS TiHi3amii €EKOHOMIKH Ta 3HWKEHHSM J1JI0BOT aKTUBHOCTI. 30KpeMa, BCTAHOBJICHUI! IOpir
3HAYHO HWDKYHMH 332 PEKOMEHIOBAHHUH y 3aKOHOAABCTBI €C, 10 BUKIMKAE MOTPeOY B IOAATKOBOMY
JIOCTTiPKEHH1 MPaBOBUX, EKOHOMIYHHUX 1 COIIaJIbHUX HACIIKIB TAKOTO KPOKY.

BBaxkaemo, 1110 y 3B’3Ky 3 IIMM JOIUTEHIM € 3aIIPOBaPKSHHS TIOCTYIIOBOI MOZIENI peatiartii
BKa3aHOi peopMH 3 ypaxyBaHHIM IHCTUTYIIHHUX MOXJIMBOCTEH (hiCKalbHOI CUCTEMH YKpaiHH,
uQpoBizanii MporeciB MOJATKOBOIO aAMIHICTPYBAaHHS Ta NMOTPeOM B NPABOBOMY 3aXHCTI
IHTEpECiB MaJIMX IJIATHUKIB MOJATKIB. TakoX MOIILHO IHII[IIOBATH PO3POOKY HAIIOHAIEHOTO
ananora cxemu I[1JIB mms mamoro Ta cepemnporo 6i3Hecy (SME VAT Scheme), sixa 6
nepexdadana CIpoIIeHE 3BITYBaHHS, MOJATKOBI MUIBIH Ta THYYKI MeXaHi3mu ydacTi. Kpim
TOr0, TMOTPIOHO 3aKOHOJIABYO BPETYIIFOBATH MPOLIEYPH PEECTPAIllii, 3BITHOCTI Ta BiMOBIIATBHOCTI
mwiatHukiB [1/IB cepen ®@OII, a TakoX CTBOPUTH CHCTEMY IOPHUAWYHHUX TapaHTid, IO
3abe3neyars OamaHc MK (piCKaTbHUMH IHTEpecaMH IEepiKaBU Ta CKOHOMIYHOKO CTIHKICTIO
MIKpOMiIIPUEMHHUIITBA.
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V. V. Topchii, Yu. A. Moroz. VALUE ADDED TAX AS A FACTOR OF INFLUENCE
ON THE DEVELOPMENT OF SMALL ENTREPRENEURSHIP: UKRAINIAN MODEL
AND POLISH EXPERIENCE

The article examines the potential consequences of the introduction of mandatory registration
by value-added tax payers for individual entrepreneurs operating on a simplified taxation
system. It is noted that from 2027, Ukraine plans to introduce a legislative norm that provides
for mandatory VAT registration for entrepreneurs with an annual turnover of over 1 million UAH.
These changes are due to the need to fulfill international obligations, in particular within the
framework of the IMF’s Extended Fund Facility program, as well as the integration of the
Ukrainian tax system into the norms of the European Union.

The paper analyzes the Polish model of VAT administration as an example of a balanced
approach to microbusiness regulation, combining the establishment of realistic thresholds,
digital tax administration mechanisms and flexible conditions for cross-border trade of small
businesses. A comparative analysis of tax approaches in Poland and Ukraine is conducted,
taking into account thresholds, legal regulation and economic feasibility.

The article highlights the risks of introducing such changes in Ukrainian conditions
without proper digital infrastructure, without the introduction of special regimes or a
transitional period. In particular, it concerns the possible shadowing of business, an increase
in the tax burden on entrepreneurs with low profit margins, as well as a potential decrease in
the number of registered business entities.
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As a result, the authors formulated practical conclusions and proposals for improving the
regulatory approach, in particular: a gradual increase in the threshold for VAT registration,
the development of simplified electronic reporting tools, the introduction of preferential
regimes for microbusinesses adapted to the realities of the transitional economy.

The article also focuses on the legal aspect of introducing mandatory VAT registration for
individual entrepreneurs operating under the simplified taxation system. Potential conflicts
between the planned changes and current legislation, in particular the Tax Code of Ukraine,
as well as the need to make systemic changes to subordinate regulatory legal acts are
analyzed. Particular attention is paid to the need for legal regulation of simplified VAT
accounting mechanisms for small businesses and the harmonization of innovations with
European norms regulating the activities of business entities in the context of integration into
the EU common market.

Keywords: value added tax, individual entrepreneur, simplified taxation system, small
business, tax reform, VAT registration, tax burden, IMF, Polish experience, European integration,
tax law, digital administration, tax harmonization.
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THE POTENTIAL OF DIGITAL TECHNOLOGIES
IN PROFESSIONAL TRAINING FOR JURISTS

Rapid advances in artificial intelligence are reshaping professional legal practice and,
consequently, the competencies expected of law graduates. This article examines the potential
of digital technologies — with particular emphasis on large language models (LLMs) and
Al-powered Legal Tech tools — for modernizing professional training for jurists. Through
a comparative analysis of Ukrainian and international scholarly literature and regulatory
frameworks, the study maps key transformation trends, identifies convergences and distinctions
between research traditions, and constructs a structured typology of digital technology
applications across seven core components of legal professional formation. The findings
confirm strong convergence on Al’s centrality and document Ukraine’s growing engagement —
at practitioner, academic, and institutional levels — with digital transformation in legal
education. A forward-looking, hybrid curriculum model is proposed, combining a mandatory
foundational digital literacy module with flexible, market-responsive interdisciplinary
specializations.

Keywords: digital technologies, artificial intelligence, legal education, professional training
for jurists, ChatGPT, Legal Tech, digital competencies.

Problem Statement. Artificial intelligence is restructuring the legal labor market at an
accelerating pace. Large language models (LLMSs) now perform tasks once reserved for junior
lawyers — document analysis, contract review, case-outcome prediction, and legislative
synthesis [1; 2; 10; 11] — generating a structural gap between the competencies produced by
traditional legal curricula and those demanded by technologically transformed workplaces.

For Ukraine, this development carries strategic significance. Alignment with EU legal and
digital governance frameworks — including the EU Al Act and the Council of Europe
Framework Convention on Artificial Intelligence [6] — requires lawyers capable of navigating,
drafting, and enforcing complex technology-related regulation. Ukraine’s Al Concept [4]
establishes Al development as a national priority, and the legal profession has been among the
first sectors to respond: law firms, bar associations, and individual practitioners are actively
integrating Al tools into daily practice. Academic scholarship is expanding in parallel, with
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researchers at leading Ukrainian universities developing competency frameworks, institutional
policies, and pedagogical models for Al-assisted legal training [8; 9; 11].

Internationally, the pace of institutional change is likewise rapid. The ABA’s 2024 survey
found that over half of US law schools already offer Al-related courses [2], while the UK’s
Solicitors Regulation Authority has approved the first Al-native law firm. These developments
confirm that the integration of digital technologies into legal education is not a prospective
option but a present institutional imperative.

Against this backdrop, the academic task is to move beyond general observations toward
evidence-based, institutionally actionable models for curriculum transformation. This article
addresses that task by comparing Ukrainian and international research traditions and by
constructing a structured typology of digital technology potential across the full architecture
of jurist professional training.

Analysis of Recent Research and Publications. Ajevski et al. (2023) provided the
field’s most-cited empirical benchmark. Testing ChatGPT (GPT-3.5 and GPT-4) against the
UK Solicitors Qualifying Examination (SQE1), they found that GPT-4 scored 78 % — placing
it in the top quintile of human candidates [1]. Parallel results from the US Multistate Bar
Exam established that LLM capabilities in applied legal knowledge already exceed many
entry-level practitioner thresholds, with direct implications for assessment design and
curriculum content [2].

The broad landscape of AI’s impact on legal research and professional practice was
comprehensively surveyed by Biresaw (2023) [2], whose qualitative analysis of primary and
secondary sources catalogued five principal categories of legal Al — text analytics, question-
and-answer advisory systems, outcome-prediction platforms, contract review instruments, and
e-discovery Technology-Assisted Review. The author demonstrated that Al reduced legal
research time by over 30% and increased retrieval accuracy by 43 %, while identifying
accountability, bias, and data-security risks that legal education had to address.

From the perspectives of technology integration in Ukrainian legal higher education,
Zaiarnyi and Illarionova (2025) developed ChatGPT-specific pedagogical criteria and
instructional guidelines for practical legal training, mapped Al applications to Ukraine’s
national higher education standards for Law at both bachelor and master levels, analyzed
copyright implications under Law No. 2811-1X (2022), and proposed institutional Al use
policy templates. Their eight general rules governing Al in legal seminars — including
mandatory verification of Al-generated output and prohibition of Al in summative assessment —
constituted a directly applicable pedagogical framework [11].

Complementing this, Shamov (2025) conducted a comparative institutional analysis of
legal education reform in the USA, Europe, and Ukraine, identifying a market-oriented
American model (led by Stanford, Georgetown, Suffolk) and a regulation-oriented European
model (shaped by the EU Al Act and Council of Europe instruments) [8]. The study
documented Ukraine’s growing practitioner-driven engagement and proposed a two-level
hybrid model — a mandatory foundational Digital Legal Literacy module combined with flexible
interdisciplinary certificate programs — as the appropriate strategic direction.
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A bibliometric perspective on the relationship between Al and legal education was
provided by Diep and Thanh (2024), who identified five dominant clusters in the Al-and-
legal-education literature: technical Al literacy; legal knowledge bases for machine learning;
Al in practical tasks; error detection in legal documents; and law-firm management optimization.
This taxonomy [5] provided a stable organizing framework for curriculum design.

Ethical dimensions of Al in academic research and publication activity were examined by
Pinchuk and Malytska (2024), whose work, while not limited to law, is directly applicable to
legal education contexts. Their recommendations — mandatory Al-assistance disclosure, updated
publication requirements, supplementary reviewer training — align with the EU Al Act’s
classification of educational Al applications as high-risk and are equally applicable to the
legal education context.

At the level of institutional policy, Spivakovsky et al. (2023) provided a differentiated
institutional Al policy template specifying obligations for students, faculty, and administrators. This
model is directly transferable to Ukrainian law faculties seeking to formalize Al governance
in line with OECD Al Principles [6].

Notwithstanding this growing body of work, three gaps remain. First, no existing study
provides a comprehensive typology of digital technology potential mapped across the full
architecture of professional legal formation — from doctrinal instruction through research
skills, multilingual training, ethics, and legal project management. Second, systematic
comparison between Ukrainian and international research traditions is underdeveloped,
limiting cross-contextual knowledge transfer. Third, the specific alignment of digital technology
applications to the competency outcomes mandated by Ukraine’s national higher education
standards for specialty Law has not been formally elaborated. This article addresses all three
gaps.

Research Purpose. This study pursues two objectives: 1) systematic comparative analysis of
Ukrainian and international research on digital technology integration in legal education; and
2) construction of a structured typology of digital technology potential across the components
of jurist professional training, aligned to Ukraine’s national competency standards.

Research Methods. Employed methods: a) the comparative legal method to contrast
models of Al integration in legal education across Ukraine, the USA, the UK, and EU
member states; b) systematic document analysis of primary regulatory sources; c) typological
analysis to construct the seven-component framework; and d) synthesis to integrate findings
into reform recommendations.

Limitations. The typology in Table 2 has not been empirically validated through
experimental research; future work should test its applicability in Ukrainian institutional
contexts. The comparative dimension is constrained by the relative scarcity of Ukrainian
studies employing experimental methodologies — a gap the article notes but does not resolve.

Results. Table 1 compares Ukrainian and international research across seven analytical
dimensions.
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Table 1 — Comparison of Ukrainian and Foreign Research
on Digital Transformation in Professional Legal Training

Criterion

Ukrainian Research

Foreign Research

Convergence / Note

Research focus

Al (ChatGPT) integration

in practical legal training;

competency mapping to
national standards

LLM impact on legal
assessment, professional
examinations, and
employer readiness

Shared Al-centrality;
Ukraine adds
EU-compliance
dimension

Primary tools
examined

ChatGPT; national legal
databases (rada.gov.ua,
Liga-Zakon)

GPT-3.5/4, Harvey,
ROSS, LexisNexis,
Westlaw, Casetext, e-
discovery platforms

Ukraine emphasizes
open-access tools;
foreign studies cover
commercial Legal Tech
ecosystems

Regulatory
framework

Al Concept of Ukraine;
HE standards for
specialty Law; Law No.
2811-1X on Copyright;
EU Al Act applicability

EU Al Act; Council of
Europe Framework
Convention on Al; ABA
guidelines; SRA
regulations; UK CDPA

Both engage EU Al Act;
Ukraine proactively
incorporates it into

national legal-education

discourse

Transformation
trends identified

1) Al literacy; 2) Legal
knowledge bases for ML;
3) Al in practical tasks;
4) Error detection in legal
documents;

5) Law-firm management
optimization

1) Automation of legal
research; 2) Predictive
analytics; 3) Contract
review; 4) E-discovery;
5) Emerging roles: Legal
Tech engineer,
Knowledge analyst

Five-cluster
convergence; foreign
research more advanced
on predictive analytics

Copyright &
academic
integrity

Sui generis protection for
Al-generated objects
under Law No. 2811-1X;
institutional marking
policies recommended

UK CDPA 5.9(3);
OpenAl Terms; Turnitin
false-positive rates; TDM

exception (EU DSM

Directive, Art. 4)

Both acknowledge legal
ambiguity; Ukraine’s
legislative framework

provides an early
normative resolution

Methodology

Normative-doctrinal
analysis; competency
mapping; comparative
legal method; ChatGPT
prompting experiments

Professional-exam
testing (SQE1, US Bar);
bibliometric analysis;
document analysis;
qualitative expert review

Complementary
approaches; empirical
methods increasingly
adopted in Ukrainian

scholarship

Key findings on
integration

Active practitioner-driven
adoption of Al tools;
growing academic and
institutional engagement;
national competency
standards increasingly
aligned with digital
professional demands

More than 50% of US
law schools offer Al
courses (ABA, 2024);
Al-native law firms
approved; rapid market-
driven curriculum reform
in Anglo-American
systems

Shared trajectory; both
traditions move toward
systematic Al
integration, driven by
market and regulatory
forces

Source: compiled by the author based on ABA report (2024); Ajevski et al. (2023); Biresaw (2021);
Shamov (2025); Zaiarnyi & lllarionova (2025).
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Table 1 reveals strong convergence on Al’s central role and on the need for competency-
based curriculum reform. Ukrainian scholarship is distinguished by its explicit alignment with
national regulatory frameworks and EU Al Act obligations — an advantage in contexts where
legal educators must simultaneously satisfy domestic accreditation standards and prepare
graduates for European professional practice.

Ukraine’s research tradition has moved rapidly from general theoretical discussion toward
applied pedagogical proposals. Ukrainian legal scholars [7; 8; 9; 11] are developing institutionally
grounded, operationally specific tools — model instructions, competency mappings, policy
templates — that complement, rather than simply replicate, the empirical contributions dominant in
Anglo-American literature. The complementarity of these traditions is itself a research
opportunity: Ukrainian normative frameworks and competency standards provide a structured
platform on which empirical validation studies can be designed and conducted.

On the methodological dimension, the adoption of empirical approaches — including the
practitioner surveys conducted by the ABA’s Task Force [2] and the professional-exam
testing reported by Ajevski et al. [1] — represents a productive direction for future Ukrainian
research. The two traditions are increasingly convergent in their conclusions; empirical
methods would strengthen the evidentiary base for Ukrainian curriculum reform advocacy.

Professional training for jurists is a multi-dimensional system, encompassing theoretical
legal knowledge, practical skills, research competencies, multilingual and cross-border
capabilities, ethical formation, and increasingly, innovation and project management capacities.
Table 2 maps specific digital technologies to each, specifying applications and target competencies.

Table 2 — Potential of Digital Technologies across Components
of Professional Training for Jurists

Westlaw, Liga-Zakon)

jurisdictional legislative
comparison

Training Digital Technologies / Avplications Competencies
Component Tools PP Developed
Theoretical LLMs (ChatGPT, Synthesis of doctrinal Analytical thinking;
(doctrinal) GPT-4); Al-enhanced sources; generation of case substantive legal
instruction databases (LexisNexis, hypotheticals; cross- knowledge;

comparative awareness

Practical skills
(seminars /
clinics)

ChatGPT with task-
specific instructions;
e-discovery platforms;
contract review Al
(LawGeex, Kira
Systems)

Al-assisted drafting of
legal acts and contracts;
error detection in Al-
generated documents;
client consultation
simulation

Document drafting;
critical Al evaluation;
professional judgment;
client communication

Legal research

ROSS Intelligence;

Casetext; Fastcase;

rada.gov.ua; LPD;
HUDOC

Precedent retrieval; citation
network analysis; case-
outcome prediction (up to
70% accuracy for ECHR
decisions)

Research methodology;
source evaluation;
evidence-based
argumentation
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Training Digital Technologies / Applicati Competencies
Component Tools pplications Developed
Assessment and Generative Al for test- Scenario-based task Self-regulation;
self-testing item generation; Al- generation aligned to reflective practice;
assisted feedback tools; competency standards; academic integrity
Al-detection with human knowledge-gap
oversight identification; formative
feedback on draft
submissions
Multilingual and Al translators (DeepL Analysis of ECHR rulings Multilingual legal
cross-border Legal); multilingual and EU treaties; EU- literacy; international
training LLMs; EUR-Lex; Ukraine legislative law competence; EU
HUDOC alignment exercises; integration skills
international legal brief
preparation
Ethics, Case-simulation Analysis of high-risk Al Al ethics; professional
professional platforms; EU Al Act scenarios under EU Al Act; responsibility; risk
responsibility, compliance toolkits; institutional Al policy assessment; regulatory
and Al institutional Al policy drafting; algorithmic-bias drafting
governance templates debates in adjudication
Legal project Legal project Complex case strategy Strategic thinking;
management and management platforms; modelling; legal service business competencies;
innovation data analytics business planning; innovation leadership;
dashboards; Legal Tech | regulatory trend forecasting interdisciplinary
tools via Al analytics collaboration

Source: compiled by the author based on ABA report (2024); Ajevski et al. (2023); Biresaw (2021); Diep &
Thanh (2024); Spivakovsky et al. (2023); Zaiarnyi & Illarionova (2025).

Table 2 proposes a forward-looking, hybrid curriculum model combining a mandatory
foundational digital literacy module with flexible, market-responsive interdisciplinary
specializations reveals several structural insights. First, digital technologies are not uniformly
applicable across all training components: their potential varies in nature (from augmentation
to partial automation), in pedagogical function (from knowledge delivery to competency
assessment), and in the sophistication of Al literacy they presuppose. A student in the first
year of a law program requires foundational AT literacy; a master’s student specializing in
civil law or other field requires advanced, context-specific Al competencies.

Three findings from Table 2 warrant emphasis. First, the most immediate and broadly
applicable potential resides in practical skills training and legal research — precisely the
components where Al tools have demonstrated the greatest efficiency gains in practice and
where employer expectations are rising fastest. The model exercises [11] — including
ChatGPT-assisted ECHR case retrieval, contract verification tasks, and client consultation
simulations — provide directly applicable templates for Ukrainian legal educators.
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Second, the component of ethics, professional responsibility, and Al governance requires
dedicated curriculum space that current programs typically do not provide. The EU Al Act’s
classification of Al deployment in educational assessment as high-risk places on legal
educators an obligation to equip students not merely to use Al responsibly, but to advise
clients and institutions on Al governance — a sophisticated competency that presupposes
systematic legal-ethical training.

Third, the multilingual and cross-border component is particularly strategic for Ukraine.
Al-powered translation tools and multilingual legal databases substantially lower the access
barrier to EU and international legal materials, enabling law faculties — including those with
limited licensed-database budgets — to incorporate comparative, ECHR, and EU law
dimensions into practical training on a large scale.

Three governance conditions are necessary for the potential identified in Table 2 to be
realized in practice, namely: institutional Al use policies, faculty development, and curriculum
standards and digital infrastructure. EU Al Act assigns responsibility for high-risk Al
applications to deploying institutions. Law faculties must formally adopt Al policies specifying:
permissible Al models and conditions of use; student disclosure obligations; intellectual
property rights in Al-assisted work; cybersecurity requirements; and equitable access provisions
[9; 11]. Ukraine’s Law No. 2811-1X (2022) already provides a legislative foundation through
its sui generis protection framework for Al-generated objects. Effective pedagogical deployment
of digital technologies requires faculty competent in Al-appropriate task design, evaluation of
Al-assisted student work, and recognition of algorithmic limitations — including hallucination
and bias [5; 11]. Structured faculty development programs, coordinated at sectoral level, are
essential. Updating Ukraine’s higher education standards for specialty Law to incorporate
explicit digital and Al competency requirements would institutionalize reform across all
accredited law programs.

Conclusions. This article has compared Ukrainian and international research on digital
technology integration in legal education and proposed a structured typology of Al and Legal
Tech potential across seven components of jurist professional training.

Digital transformation of legal education is irreversible and accelerating. Ukrainian and
international research converge on AI’s centrality and on the competency-based reform
imperative. Ukraine’s scholarly community is generating institutionally grounded, operationally
specific contributions — competency frameworks, instructional guidelines, policy templates—
that reflect growing academic and practitioner engagement with digital transformation in legal
education.

The seven-component typology in Table 2 provides a structured, standards-aligned instrument
for curriculum redesign, mapping specific tools and applications to each professional training
dimension. Practical skills training, legal research, and Al governance emerge as priority
areas for immediate curricular action.

Realizing the identified potential requires three enabling conditions: formal institutional
Al use policies; systematic faculty development; and updated accreditation standards
incorporating digital competency requirements.
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Further research should empirically validate the proposed typology through educator and
employer surveys; develop assessment rubrics for each training component; conduct longitudinal
analysis of Al integration’s impact on graduate competency outcomes; and pilot the national
Al-assisted legal training platform model at selected Ukrainian law faculties.
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O. B. Xmuzosa. MOTEHIIAJI HU®POBUX TEXHOJOI'THA ¥ MPO®ECIMHIA
NIAroToBUI IPABHUKIB

Cmpimxutl npoepec y eanysi wimyunoeo inmenexmy (L) ooxopinuo 3minioe npoghecitiny
FOPUOUYHY NPAKMUKY i, AK HACTIOOK, NeperiK KOMNnemenyii, HeOOXIOHUX 8UNYCKHUKAM HOPUOUYHUX
gakyromemis. Y cmammi 00¢iodNCyeEmMbCs ROMERYIAN YUDPOBUX MEXHONO2IU — 3 aAKYEeHMOM
Ha eeaukux MogHux mooensx (LLM) ma incmpymenmax Legal Tech na 6asi LI — onsa
MoOepHizayii npogheciiinoi nidcomoexu npasHuxie. Ha ocroei nopisHsaivHoeo ananizy YKpaiHcokoi
ma 3apy0OidcHOi HAYKO8OI aimepamypu Ui HOPMAMUBHO-NPABOBOT 6a3u 6 O00CHIONCEHHI
BUSHAYEHO KIOY08I MeHOeHYil mpaucpopmayii, 8UsA8NeHO CHINbHI pucu ma IOMIHHOCI MidC
OOCTIOHUYLKUMYU MPAOUYIAMU, A MAKOIC PO3POONIEHO CIPYKNTYPOBAHY MUNOJORII0 3ACHOCY8AHHS
Yupposux mexHoao2iti y medxncax cemu OCHOBHUX KOMNOHEHMi8 popmyseanis npogecitinoi
ocobucmocmi wpucma. Pesynbmamu niomeepoicyioms 00HOCMAUHICMb 00CTIOHUKIE W00
npogionoi poni LI ma @ixcytoms 3pocmanHs 3anyueHocmi YKpainu — Ha NpakmuiHoMY,
AKAOeMIYHOMY Ma IHCMUMYYItIHOMY Pi6HAX — 00 npoyecis yugposoi mpancpopmayii opuduunoi
oceimu. 3anponoHo8ano nepcheKmusHy 2iOpuoHy mMooeisb HAGUATbHOL NPOSPAMU, WO NOEOHYE
0008 ’53K08Ull 6A308Ull MOOYIb 13 YUPPOBOT PAMOMHOCTNT MA SHYUKI MINCOUCYUNTTHAPHI
cneyianizayii, OpieHMOBAHI Ha 3aNUMU PUHK).

Knwouosi cnosa: yupposi mexnonoeii, wimyuHuii iHmenexkm, npasHuya oceima, npogheciina
niocomoska npasuuxie, ChatGPT, Legal Tech, yugpposi komnemenuyii.
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06 eonanux Hayiii, Midicnapoonoeo komimemy Yepeonoeo Xpecma, Mixcnapooroi opeanizayii
npayi ma €gponeticvkoco Coro3y K KIOY08UX cV0 '€KMie MiHCHAPOOHO-NPABOBO20 Pe2Y08AHHS
y cghepi coyianbHOl NOTIMUKU.

Oxpemy yeaey npudineHo npoonemam epexmusHOCmi MiXCHAPOOHUX MEXAHI3MIB 3a0e3neueHHs
COYIANbHUX 2apaHmill, 30KpemMa IHCUMYYIUHUM OOMENCeHHAM, GIOCYMHOCMI HPUMYCOBUX
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iHcmpymenmie enugy, noximu3ayii OiIbHOCMI MIXCHAPOOHUX CIMPYKIYD Ma 6NIUEY MEXAHI3MY
npasa eemo 6 Paoi besnexu OOH Ha ¢pyHKyioHysanHs cucmemu KOJeKMUueHoi besnexu.

Poskpumo cneyugixy enaugy nosnomacuimabroi 30poiinoi acpecii npomu Ykpainu na
HAYIOHANbHY CUCEMY COYIANbHO20 3abe3neyents ma MidDCHAPOOHY SYMAHIMAapH) Cnienpayio.
Obrpynmosano nompedy 8 MOOepHi3ayii MINCHAPOOHUX MEXAHI3MI8 COYIAbHO20 3aXUCY 3d
00noM02010 Yudposizayii npoyedyp KoOpOuHayii ma MOHIMOPUH2Y, NOCUNEHHS NI036IMHOCH
Odepoicas i 800CKOHANEHHA NPABOGUX THCMPYMEHMI8 GION0BI0ANbHOCMI 30 NOPYUIEHHS
MIDICHAPOOHO2O 2YMAHIMAPHO2O NPasa. 3anponoHo8aHo KOHYEnyito CMeopeHHs KOOPOUHAYITIHO20
HAOHAYIOHATLHO2O MEXAHI3MY Y cqhepi MIHCHAPOOHOT COYIaNbHOT NOMIMUKY AK IHCIMPYMEHm)
niOBUWEHHS eheKMUBHOCIE 2I00AILHO20 YRPABIIHHAL.

3pobneno ucno8oK, o nOOAILLUIUL PO3BUMOK MIJICHAPOOHO20 NPABA COYIANbHOT be3nexu
MA€E TPYHMYSAMUCs, Ha NPUHYUNAX CNPABEOTUBOCH, COMIOAPHOCHII, CYBEPEHHOT PIBHOCII 0epaiHCcae
ma npiopumemHoCcmi 3axucmy 1H00CbKOi 2IOHOCMI 8 YMO08ax 21o0anbHOI HecmabitbHOCH.

Knwuosi cnosa: mixicnapoore npaso, MidCHApooHe npaso coyianvbHoi besnexu, coyianbHull
3axuUcm, MIXCHAPOOHI Opeanizayii, NPasa IIOOUHU, MIJNCHAPOOHe 2YMAHIMAapHe npaeso, yugposizayisi,
peopma MidCHAPOOHUX THCIMUmMYYill.

ITocranoa npo0Jaemu Ta ii akTyanbHicTh. Hapasi He TiNbKM Hallla AepkaBa, a i yBech
CBIT TIepeKUBAE IEPioJ] CEPHO3HUX MOTPACiHb. B yMOBaX BOEHHUX KOH(IIIKTIB, MaHIEMIH,
KIIIMaTHYHUX 3MiH, EKOHOMIYHUX KPHU3 CYTTEBO YCKIATHIOEThCS (DYHKITIOHYBaHHS MEXaHI3MiB
TyMaHiTapHOI MiATPUMKHU HACENICHHS 1 AEP’KaBHOTO BPETYIIOBAHHS, CIPUSIOYH 3POCTAHHIO
6e3po0iTTs, emirpariii, BHyTpilIHBOI Mirpamuii Ta coLiaJIbHOI BPa3IUBOCTI JIFOACTBA, Y 3B’ SI3KY
3 IHM 3pOCTa€ POJb COMIaTbHOTO 3aXUCTy W 3a0e3ledeHHs HacelIeHHS. Y MHX yMOBaX
HAI3BUYAHO BaXJIMBOIO CTAE AISUTLHICTh MKHAPOJIHHUX OpPTaHi3allii, SKi He TUIbKH HaJal0Th
BCEOIYHY JIONOMOTY KpaiHam, a i € mnaThopMoro UIs UIUIOMATHYHOTO AIaJIoTy MiX JepXKaBaMu.
3aBsSKH PO3BUHEHNM JMUIUIOMATHYHHUM KaHaJIaM i 6araTopiBHEBiH B3aeMOIil BOHH 3a0€3MeuyoTh
KOOPJMHAIIIIO 3YCHJIb YPSIiB, CHPUAIOTH OOMIHY JOCBIZIOM, PO3pOOI CHUTBHUX CTpaTerii
pearyBaHHs Ha NIOOaTbHI BUKIIMKY Ta (JOPMYBaHHIO MEXaHI3MIB KOJIEKTHBHOI BiIIOBIaIbHOCTI.
Boanouac cyuyacHi BUKJIMKH, MOB’S3aHI 3 PO3BUTKOM TEXHOJOTiH, aBTOMAaTH3ALI€I0 Ta
1 QpoBizalli€o, CTBOPIOIOTh HOBI BUMOTH JI0 JIisUTHHOCTI MKHAPOAHUX opraHizauiil. HegocrarHs
MPO30PICTh 1 OOMEKEHHI TOCTYI 0 AaHUX YCKIAITHIOIOTH KOHTPOJb 338 HOTPHUMAaHHIM IIpaB
JIOAWHY Ta CBOEYACHE HANlaHHS TYMaHITapHOI OIIOMOTH, IO OCOOIHBO KPUTHYHO T 4ac
KOHQUTIKTIB a00 KpU30BHX cUTyalliil. KpiM TEXHOJOTTYHUX aceKTiB, BaXIIMBUM € aJarTallis
MDXHApOJHUX OpTaHizalliii 10 HOBUX COLIATbHUX 1 EKOHOMIYHHUX YMOB.

ABTOMATH3AITISI Ta BIPOBAPKECHHS MNTYYHOTO 1HTEJICKTY 3MIHIOIOTH PUHOK ITPAIli, CTBOPIOOYH
HOBI Tipo(heciiiHi MOTpeOr Ta MiJBHIIYOUM 3HAYCHHS MPOQECIHOT MepemiArOTOBKH 1 COIaATLHOT
amanTanii HaceneHHs. MbKHapOIHI IHCTUTYILIi MOBMHHI pearyBaTé Ha Ii 3MiHH 32 PaxyHOK
MoOJepHi3amii comianbHUX MPOrpaM, MOCHICHHS KOOPIAHMHAI] 3 HAaliOHAJbHUMH YpSAaMHU Ta
BIIPOBADKCHHSI ©()CKTHBHUX MEXaHi3MIB KOHTPOJIO ¥ OIIHKU Pe3yJBTaTUBHOCTI. MiKHApomHa
JITUIOMATISL Y chepi COMIaTbHOTO 3aXUCTY IIEPETBOPIOETHCS CHOTOIHI HA TIOTYXKHUH 1HCTPYMEHT
3MIIHEHHS TyMaHITapHOI Oe3meky, mo0yI0oBH JOBIpH MK Hapojamy Ta 3a0e3MeUeHHs CTaIoro
PO3BHTKY B yCHOMY CBITI.
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CyuacHe MIKXHapOJHE MPaBO ONUHHIOCS HA KPUTUYHOMY PO3IOPIACKI, 1€ CTapi METOIU
CTPUMYBAHHS arpecii Ta COIIaJbHOTO 3aXUCTy BTPATHUIN €(PEKTHBHICTb. AKTyaldbHICTh
JOCIIDKEHHSI 3yMOBJICHA HAaraJdbHOI MOTPEOOI0 B MOJEpHi3alii Mi>KHAPOAHUX OpraHizawii i
CTBOPEHHI HaJHAITIOHAJIBHUX MEXaHi3MiB, SKi 3MOXYTh 3a0€3MEUYHTH COIAbHUA 3aXHUCT
0CO0M SIK CKJIJIOBY JIFOJICHKOT TIZTHOCTI B €M10XY BOEHHHUX ITOTPSCIHB 1 TEXHOJIOTTYHUX ITPOPHBIB.

AHani3 ocTtaHHiX gocaimxkenn i myosikanii. [Ipobiema TpaHchopmanii apxitekTypu
MIXKHapOJIHOI colliaibHOT Oe3rekn mepedyBae y IeHTpi yBaru 0arathox Cy4acHHUX HAYKOBIIIB,
I1I0 3yMOBJICHO CUCTEMHOIO KPU30H0 TIOOAIBHUX 1HCTUTYTIB. IINTaHHAMM MIKHApPOIHO-TIPABOBOTO
crarycy Ta pedopMmyBaHHS MIOOATBHMX opraHizaiiii, 3okpema OOH Ta ii cremiagi3oBaHUX
YCTaHOB, 3aMAIOThCS Taki mochigHukd, sk C. denyHsK 11040 aHai3y O0e3IeKOBHX aCIeKTIB
Ta MDXHapoaHuX iHctutynii Ta C. JleHuciok y cdepi AOCHIHKEHHS HOMITHYHUX MPOLECIB y
MIXKHApPOTHUX BiJHOCUHAX.

3HauHM BHECOK y PO3BUTOK TEOPii COIIaJbHUX MpaB sIK HEBI'€MHOI CKIIAJ0BOI JIFOACHKOI
rigHoCcTi 3podmna H. IllepOrok, sika HaroJomIye Ha IPUPOIHO-TIPABOBIM MPUPO/II COIATBHOTO
3a0e3nedeHns. [IpobieMu afanTartii HaliOHATBHUX CHCTEM COINIAIBHOTO 3aXHCTY JIO0 €BPOTICHCHKUX
CTaHIAPTIB 1 Pojb perioHanbHUX oprasizaniil (€C, Pama €sponu) pocnimxyots O. Bonomyk,
30KpeMa JisUTbHICTh TyMaHiTapHUX Miciii 1 MKUX, B. ITunmunenko Ta f1. @okiH.

IIuTanHs TpyAOBOrO MpaBa Ta MIKHAPOJHMX CTAHAAPTIB Mpali y KOHTEKCTI AisIbHOCTI
MOII BucBiTiieHi y npansx B. JlarumeBoi ta A. Boiitroka. Oxpemi acriekTd nugposizaiii ta
MPABOBUX MEXaHI3MIB pearyBaHHS Ha HOBI BUKJIMKH, TaKi sIK TEXHOJIOTIYHI MPOPHBH, MirpaiiiHi
Kpu3u a”anisyioTh O. JlutBunuyk, K. Manyinosa, C. 3agepeiiko ta Jl. I'pebentok, uni npari
3aKJIAJIAI0Th MIIIPYHTS I (POPMYBaHHS KOHIICIIIIT «MIXKHAPOTHOTO TIpaBa MaiOyTHHOTOY.

CyuacHe MDKHApOJIHE MPaBO COLIAIbHOT OE3MeKH OMMHMIIOCS TIepe]] CHCTEMHUMH BUKIIMKAMH,
Jie TPAJIUIIAHI THCTUTYIIIHHI MEXaHi3MH1 3aXHCTY TIPaB JIIOAWHH Ta COIIAIbHOTO 3a0e3MeYeHHs
BUSIBUJIN CBOIO OOMEXEHICTh B yMOBaX 30pOHHMX KOH(IIKTIB. Y I[bOMY KOHTEKCTI aKTyali3yeThCsI
notpeda He MPOCTO B aHANI31 HOTOYHOT KPH3H, a Y (PyHIaMEHTAIBHOMY IIPOEKTYBAHHI HOBOI
apXITEKTypH colliasibHOl Oe3mnekn. Taka Mojiens Mae 6a3yBaTHCS Ha MPUHIIMITAX COTIAPHOCTI
Ta HaJHAILIOHAIBHOI KOOpAWHAIlii, Oyayud 3IaTHOK aIanTyBaTHUCS JI0 BHKIMKIB IM(poBi3allii,
ria00aapHOT HeCTaOUIBPHOCTI Ta HOBUX (hOPM TyMaHITapHUX 3arpo3, CTaBJISYM B IEHTP
IIPaBOTIOPSAKY 3aXHCT JIFOACHKOI TIHOCTI

Mertom0510riYHy OCHOBY JTOCIIIDKEHHS CTAHOBIISTH 3arallbHOHAYKOBI Ta CIEHiaIbHO-FOPUINYHI
METOAU. 3aCTOCOBAHO CHUCTEMHHH METOZ IJIS PO3TIIAy MIKHAPOTHOTO MpaBa COIIANBHOI
Oe3neku sk IiTicHOT 6aratopiBHEBOI crucTeMU. POPMaNbHO-IOPUANIHNAN METO BUKOPUCTAHO
JUISL aHaJi3y MDKHApPOJHO-TIPABOBHX aKTIB y cdepi comiaabHOro 3axucty. [lopiBHSIBHO-
MPaBOBUI METOJ| AaB 3MOTY 3iCTaBUTU TII00aIbHI Ta periOHaNbHI MEXaHI3MH 3a0e3TeueHHs
COLIAJIHUX IPaB Ta OI[IHUTH iX e(eKTUBHICTh. CTPYKTYpHO-(YHKIIIOHAIEHUM METOA CIIPHUSB
BHU3HAYECHHIO POJTi MDKHAPOIHUX OpraHizaiii y (opMyBaHHI apXiTeKTypH COLIATBLHOT Oe3MeKy, a
MPOTHOCTHYHHUN — OOIPYHTYBAaHHIO IEPCIIEKTHB MOJEpHI3aIlil MI>KHAPOIHUX MEXaHI3MIiB y
KOHTEKCTi CyJacHUX BHUKIIUKIB.

MeTo10 CTATTi € JOCTIKEHHS POJIi MIXKHAPOJHUX OpraHi3aliid y CHCTEMi COIiajJIbHOTO
3a0e3neueHHs, aHani3 iXHPOro BIUIMBY Ha 3a0€3IeueHHs MpPaB JIIOJWHU Ta BU3HAYCHHS
MEXaHI3MIB YIOCKOHAJICHHS iX MIsUTHHOCTI 3 YpaXyBaHHSAM Cy9acHHX 3arpo3 i TpaHc(OpMariifHIX
MPOIIECIB.
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Buknax ocHoBHOro marepiajny. PearyBaHHS MIDKHApOAHOI CHINBHOTH Ha MpoOIeMHU
CBOTOZICHHS € BHPIMIATBEHUM 33151 30€PEeKCHHS MUPY Ta 3aXUCTY IpaB JitoauHN. OnepaTHBHI
CKOOPAMHOBAHI €KOHOMIYHi, MOJIITUYHI, T'yMaHITapHi Aii Aat0Th 3MOTY 3alO00IrTH €KOHOMIYHUM
KpH3aM, TOJI0/Ty, IOIMMPEHHIO MaHAeMil, a 1HO/I CTPUMYIOTh arpecopa Ta 3MEHIIYIOTh MacIluTad
kaTacTpodu. Y 1IbOMYy KOHTEKCTI 0COOJIUBOTO 3HAYCHHS HaOyBa€e 3MaTHICTh MIXKHAPOTHUX
THCTUTYIIH IIBUKO aIaNTyBaTUCS 0 HOBUX BHKJIHKIB 1 3a0€31eUyBaTH e(heKTUBHUN MEXaHi3M
KOJIGKTHBHOT BianoBifi. CydacHi Ti1o0anbHi 3arpo3W 4acTO MAarOTh KOMIUICKCHHH XapakTep,
TOMY OTpeOyIOTh 0araTopiBHEBOr0 MiAXOY, SKUH OXOIUIIOE HE JIMIIE [TOI0JIaHHS HACTIKIB,
aye ¥ 3anmoOiraHHs X BHHUKHEHHIO. BaXIJIMBOIO CKIIAJIOBOIO TaKoi MisTILHOCTI € POpMyBaHHS
JIOBTOCTPOKOBUX CTPATETii PO3BHUTKY, CIPSIMOBAaHUX Ha 3MIIHEHHS CTIHKOCTI JEpiKaB,
IiABUIIIEHHS PiBHS COLIATBHOTO 3aXHUCTY Ta CTBOPEHHS YMOB Ul CTA0LIBHOIO €KOHOMIYHOTO
3pOCTaHHSI.

CucteMu comiagbHOTO 3a0€3MeUeHHs Ta COLIANbHOIO 3aXUCTy CTAHOBIATH (DYHIAMEHT
BHYTPIIITHBOT TIOJITHKA JIEP)KaB, BUCTYIAIOYN KIFOUOBHM IHCTPYMEHTOM IMIATPUMAHHS TiJIHOTO
PIBHS KHUTTEMISIILHOCTI, MPEBEHINIT COIialTbHOT eKCKITFO31T BPa3IMBUX KaTEropiil HaCEJICHHS Ta
3a0e3neueHHs MakpocoLiaabHoiI crabiapHocTi. [lonpu BapiaTHBHICTH HaliOHATBHHUX MOJENEH,
CIUTBHUM SIIPOM IIUX CHUCTEM € YHIBepcabHI CKJIaIOBi: MeAHYHEe OOCITyTOBYBaHHS, ITEHCIHHI
rapaHTii, cTpaxyBaHHsl Ha BHUIAJ0K 0e3poOiTTs, OCBITHI mpedepeH i Ta aapecHa miATpuMKa
0ci0 3 0OMEKEHUMH MOXIIMBOCTSIMH YU HU3BKHM PiBHEM J0XOAy. BUpiIaIbHUN BIUIHB Ha
VHi(IKAIIIIO ITX MEXaHI3MIB CIIPABIIAIOTh MIXKHAPOIHI OpraHizarlii, SKi JeTepMiHYIOTh TIT00abHI
CTaHIAPTH COLIATBHOI MOJITHUKH, 3/IMCHIOIOTH KOOPJMHALII0 (DiHAHCOBO-KOHCYJIBTATUBHOI
JIOTIOMOT'H T2 MOJIEPYIOTh IIPOLIECH THCTHTYIIHHOTO pehOopMyBaHHS Ha HAIlIOHATLHUX PIBHSIX.
Boanouvac mpaBo iHaMBIa Ha collialbHy Oe3MeKy Mae CTaTyC OCHOBOIOJIOKHOTO Ta IMIIEPAaTUBHO
3aKpIMICHOTO B KIFOUOBHX aKTaX MDKHAPOIHOTO MpPaBa.

3okpema, y cTarTi 22 3araibHoi JeKapallii mpaB JIFOIMHA HArOJOIIYETHCSI Ha HEOOX1THOCTI
3a0e3MeueHHsI peatizanii eKOHOMIUYHMX, COIAMBHUX 1 KyabTypHHX mpaB [1]. dyHnameHTanIbHE
3HAYCHHS B CUCTEMI MDKHAPOIHOTO 3aXHUCTy Mae MKHAPOIHUI TTaKT PO €KOHOMIYHI, COITIaTbHI
Ta KyJbTYPHI MIPaBa, TOJOXKEHHS SKOTO MOKIAJal0Th Ha IepKaBU KOMILIEKCHI 3000B’13aHHS
OO0 TMIATPUMKH HaceleHHA. 30kpema, cTarTs 9 I[lakTy iMIepaTHBHO 3aKpilLIIOE IIPaBO
KOKHOT 0coOM Ha colliajibHe 3a0e3MeueHHs], OXOIUTIOIYH COIliallbHE CTpaxyBaHHS, TOMI SIK
crartst 11 nerepminye 000B’SI30K JiepkaB rapaHTYyBaTH TiTHUI KUTTEBUI piBeHb Ta Oe3nepepBHE
TIOJTIMIIICHHST YMOB iICHYBaHHS. BaXK/TMBOIO TaKOXX Y IIbOMY KOHTEKCTI € CTATTH 2, siKa mependadae
peaizalilo IUX NpaB He JIMIIe Yepe3 BHYTPIIIHI 3yCHII JIepKaB, a i 3a paXyHOK IIUPOKOro
MIXKHApPOJHOTO CIIBPOOITHHUIITBA Ta JOTIOMOTH, IO 0E3MOCEPEeTHBO KOPEIIOE 3 aKTHBHOIO
POJLTIO MIXKHAPOJIHUX OpraHizalliil y Cy4acHiil apXiTeKTypi comianbHoi 6e3mnexu [2].

PerioHansHuN piBEHb 3aXHCTY COI[iaJbHUX NpPaB (YHAAMEHTANbHO 3aKpIMJICHUH y
€BpOTCHCHKIN comianbHIM XapTii, ska He Jiumie XyOiroe CBITOBI CTaHAAPTH, a W 3HAYHO
normuOoe 1x. 3okpema, crarts 12 XapTii rapaHTye mpaBo Ha collialibHe 3a0e3MeueHHs Ta
3000B’s13y€ AepKaBU MIATPUMYBATH CHCTEMY Ha 3aJOBUIEHOMY piBHI, TOmi sSK cTaTTs 13
aKIICHTYE MPaBO Ha COI[iaJIbHYy Ta MEIUYHY JOMOMOTY JJs OCi0, MO0 HE MaloTh JOCTATHIX
pecypciB. Kpim Toro, crartst 14 3a0e3nedye mpaBo KOKHOTO Ha KOPHUCTYBaHHS IOCIyraMH
COIAIEHUX CIYXk0, 10 B CYKYIMHOCTI CTBOPIOE IUTICHMH MEXaHi3M peaji3amii MpUHIIHIIIB
COIATBHO CIIPaBEIIUBOCTI Ta COJIAPHOCTI Ha €BpoIelickkoMy mpoctopi [3].
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B ymoBax TpaHcdopmarii cBiTOBOI CIIUTBHOTH 3pOCTae NoTpeda B edexTuBHill koopauHanii
MiX AepkaBaMd. MikHapoaHi opranizanii, sk-or OOH, MKYX, MOII, €C, Bu3Ha4amTh
HanpsMHA PO3BUTKY MIKHApOJHOTO TpaBa MalOYTHHOT'O; BOHM HECYTh BiJIIOBINANBHICTH 32
PO3poOKy yHiBepCalbHUX MiAXOIB 0 MUTaHb 3aXUCTY Ta 3a0€3MeUeHHs], a TAKOX CIeliaabHi
MEXaHi3MH OKPEMHX COIialbHMX TapaHTil. IXHA MisMbHICTH cripsMoBaHa Ha (HOpPMyBaHHS
IUTICHOT CUCTEeMH MIDKHAPOIHHUX CTAHAAPTIB y cdepi NpaB JIOIUHM, 3a0e31eYeHHs PiBHOTO
JIOCTYITy JI0 OCHOBHHX COIIQJIbHUX OJIar i CTBOPEHHS YMOB JIJIsl CTAJIOTO PO3BUTKY CYCIUIHCTBA.
Taxi 1HCTUTYIIIT BiAIrparOTh KIHOYOBY POJIb Y BUPOOJICHHI CIIJIBHHUX IMiXOMIB IO BUPIIICHHS
100aJIbHUX BHKIIMKIB — Oi1HOCTI, 6€3p00iTTA, CollialibHOT HEPIBHOCTI, TYMaHITapHUX KPHU3 Ta
HACHiAKiB 30poiHUX KOH(IIKTIB, COPHUSAIOTh KOHCOJifanil 3yCUIb JepiKaB, 3MILHEHHIO
MDKHAPOHOTO MAPTHEPCTBA Ta BIPOBAIHKCHHIO IHHOBAIIIMHUX MPAKTHK COIIAIBHOI MiITPHMKH,
10 0COOJTMBO BKITUBO JUISA KpaiH, sKi mepe0yBatoTh y cTaHl peopMyBaHHs ab0 BiTHOBIICHHS
TICIIS KPU30BUX MOIiH.

H. Illep6rok 3a3Hayae, 10 MpaBO Ha COIiaJibHE 3a0€3MEUYECHHsI TICHO MOB’s3aHE i3
rapaHTyBaHHSAM IIFOJCHKOI TIHOCTI 1 € OMHUM i3 NMPHPOTHUX TpaB JoauHu [4, c. 201].
Opranizamis O6’eqHanux Hartiii € 0CHOBOITOJIOXKHUKOM pealti3allii Iboro mpaBa Ha MiXKHAPOIHOMY
piBHI. EdextuHicTs Opranizanii O0’exHanux Hariiif mposiBIsieThCsl B MPAKTHYHUX Pe3yibTaTax
ii AiSUIBHOCTI y Pi3HUX c(epax CBITOBOTO PO3BUTKY. Uepe3 cucTeMy CHELialli30BaHUX YCTaHOB
3a0e3Mmedy€eThbes peanizalis TI00aIbHUX TPOEKTIB, CHPAMOBAHWX Ha IMOJOJIAHHS TOJOAY,
PO3BUTOK CHCTEM OXOPOHH 3JI0POB’S, MATPUMKY OCBITH, COIIAJIBHOIO 3aXUCTYy Ta 3a0€3ICUCHHS
piBHMX MOXXJIMBOcTell s Bcix. Ilompu Te, eeKTHBHICTH L€l opraHizamii — KOMIUIEKCHE
IUTaHHs, SIKe MOXKE OLIHIOBATHUCS MO-Pi3HOMY. YnpoaoBx 80 pokiB icHyBaHHs Opranizauis
O0’eqnanmx Hamiii BimirpaBana 3Ha4Hy pONb y MATPUMIN MDKHAPOTHOTO MHPY Ta 3amoOiraHHi
riobansHIM KOH(ITIKTaM, 10, 3a ciaoBamu [ eHepamsHOoro cekperaps OOH A. I'yreppima,
JIasio 3MOTY YHUKHYTH 3arpo3u TpeTroi cBiTOBOI BiitHH [5].

BogHowac B yMoOBax CydacHHUX BHUKIMKIB, TaKMX SK YHUCJICHHI JIOKAJIbHI KOHQIIKTH,
nagnemis COVID-19, ekoHOMIUHI TpyAHOIII Ta 3pOCTAIOUNil piBeHb OiTHOCTI, €PEKTHBHICTS i
aKTyaJIbHICTh JISUTBHOCTI OpraHizallii Bce YacTille MiUIaroThesl KpuTHIll. ExcriepTy 3a3Ha4aroTh,
mo HaiOinemy pesynsTaTuBHicTs OOH neMoHCTpye B rymaHiTapHHX cdepax, 30KkpemMa B
3a0e3MeUeHHI MPOAOBOIbUOi OE3MeKH Ta CTATHUCTUYHOMY MOHITOPHHIY, TOJI SK IMHTaHHSI
Oe3meKkn Ta 3amo0iraHHs arpecii 3ajMIarThCsS MPOOJIEMHUMHU Yepe3 MOJITH3AI0 MPOIeCiB
Ta MpaBo BeTO MOCTiHKUX wieHIB Pagu Besnekn [6]. 111 rmobaibHi TEHACHINIT 3HAXOIATH CBOE
BiJIOOpaXKeHHsI 1 B YKPAaTHChKOMY KOHTEKCTi: HE3BaKAIOUHM HA Y4acTh YKpaiHU B CTPYKTypax
OOH Ta 1i mumuoMaTH4YHy aKTHBHICTh, OpraHi3alis HE 3MOIJIa ITOBHOIO MIpOI0 3amo0irtu
anekcii Kpumy 2014 poky Ta He 3aBxau e(EKTHBHO pearye Ha CydacHi BHKJIMKHA OC3ICKH B
perioni. [lonpu Te, B gacu ceoronenHs came OOH OmiKyeThCsl €KCIOPTOM YKPaiHCEKOTO 3€pHa,
(inaHCye MiATPUMKY ODKEHIIB, crpusie BiOyIOBi MOIIKOKEHUX AOMIBOK i Oepe y4acTp y
pO3MiHYBaHHi TEPUTOPIil, TOCTPAKAAIHX Bl BOEHHUX JIii.

Opranizanis O6’eqnannx Hariii Mae Takok crieniaiai3oBaHi MiIpO3/IiIH, 10 3aiHMal0ThCs
comianpHo0 cdeporo. FTOHICE® nin yac BifiHM MOKJIMKaHA BIIHOBJIIOBATH OCBITHIO
iHppacTpykTypy Ta 3abe3neuyBatu noctyn a0 HaB4aHHI. Pong FOHICE®D nanae He Tinbku
[IPaBOBY UM T'YMaHITapHY, a i MICUXO0JOT1uHy nonomory nocrpaxnanumM [7]. [IPOOH nparoe
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HaJ| MATPUMKOIO BPA3JIUBUX I'PYI HACEICHHs, BiTHOBIIOE KPUTHUHY iHPPACTPYyKTYypy U
EHepreTHKY Ta 3arajioM CIIpHsE TIOJOJaHHIO HACHIIKIB 30poiiHoi arpecii. OqHUM i3 cepio3HUX
HACIZKIB BIHHH € TaKOXX €MOIIiiHI TpaBMHU — 0O€3JIi4 JIFoIei MOCTpaXKIally, BTPATHBIIHA PiIHUX,
JoMiBKU abo nepebyBatoun B okynauii. BOO3 peainizye mporpaMu NCHX0JIOTIYHOTO 3J0POB’ s
0ci0, sIKi 3a3HAIM TPaBM, a TAKOXK KOOPAWHYE TOCTAYaHHS MEUKAMEHTIB, OPraHi30BY€e TPCHIHTH
JUTSI JIIKapiB 010 HAIaHHS JIOTIOMOTH B HaJ3BUYaHUX CUTYyaIlisx [8].

[Torpy HEMOXIIMBICTh 3allepeyeHHs JAonoMoru Ykpaini, y 4. 1 crarti 1 Craryry OOH
BH3HAYCHO, 110 OJIHIEIO 3 IIJICH OpraHi3allii € «IiaTpuMKa MKHAPOAHOTO MUPY Ta OE3IMEKn»
[9]. Kpaina-arpecop pd, sika Bejie 3arapOHHUIBKY BiliHY, moci € ydacHuiero Paau Besneku,
HeJerajbHO OJ10KyrouM Oyb-sKi pillIeHHs MIONO BikHM, sIKy cama Bene. Hapasi pocis mapanizye
cucTeMy Oe3Iekd, aOCOIOTHO 3HIKYIoUHu penyTamiro OOH, mo ictopuyHo Oyia MoKIMKaHa
3aXUIIaTH TIPpaBa JIIOJUHM Ta MiATPUMyBaTH Oe3reky y cBiti [10]. He3Baxaroun Ha Te, 1MI0 115
CTpYKTypa akTHBHO pealli3ye T'yMaHITapHi NPOrpamH, 3[AiHCHIOE MOHITOPHUHI JOTPUMAaHHS
MpaB JIIOAWHU Ta Oepe y4acThb y MDKHApOAHUX FOPUCIUKIIMHUX MeXaHi3Max, Cy4acHi BHKJIUKH
TIOKa3yI0Th, IO ICHYBaHHS JepXKaBU-arpecopa y CTPYKTYpi 3 MPaBOM BETO POOHTH OpraHi3aIlifo
MeEHIII e()eKTUBHOIO y BHPIIICHH] TUTaHb Oe3reku. Lle cTBoproe HaranbHy MOTpedy meperisay
IpOIIeyp BIIyYeHHS a00 OOMEKEHHs BIUIMBY TaKUX YYaCHHUKIB Ui 3a0€3ME4eHHs TOro,
mo6 OOH Moryia MOBHOLIHHO BUKOHYBaTH CBOI OCHOBOIOJIOKHI (DYHKIT — 3amo0iraHHs
arpecii, BIIHOBJICHHS MHUpPY Ta MITPUMKY MiKHapojaHoro mpasa [11]. B yMmoBax BiiiHu B
VYxpaini nutanas pehopMyBaHHS MexaHi3MiB Pagu besneku crae He nuine AUCKYCIHHUM, a i
JKUTTEBO BXKIMBHUM s 30epeskeHHs poii OOH sk crpaBni HEHTpanbHOro Ta €(pEeKTHBHOTO
rapaHTa CBiTOBOi O€3IEeKH.

Cepen HIINX MDKHApOTHHUX CTPYKTYP, SKi COIaTbHO 3a0€3MedyloTh HACEJICHHS, BapTO
BHIUTATH MixHapoaHuii komitTeT YUepBoHoro Xpecra. MKUX mae psa oprasizariid, mo
CTaHOBJISATH €JIMHY CUCTEMY: HalliOHaJIbHI ToBapucTtBa UepBoHOro Xpecta ta YepBOHOTO
ITiBmicsist, MixxHaposa denepartist Ta MixHapogHuii koMiTeT. OCHOBHOIO METORO 11i€1 opraHizarii
€ 3aXHUCT KHTTA W TITHOCTI JIIOJCH, SKI MOCTPAXKIATH BHACTIIOK 30pOMHUX KOHQUIIKTIB M
HAJ3BUYAHUX CHTYallid, a TaKoXK HaJlaHHS HEBIAKIAIHOI ryMaHiTapHOi mgonoMord. BoHna
3[IHCHIOE MTOCEPEAHUIIbKI (DYHKIIT MIX CTOPOHaMH KOH(IIKTY, CIIpHS€ TOTPUMAHHIO HOPM
MDKHapOJHOTO TyMaHITapHOTO TpaBa Ta 3abe3nedye MATPUMKY HAHOLIBII ypa3nuBUX
kareropiii HaceneHHs. Kpim toro, Mixkaapoaauid koMiteT YepBoHoro Xpecra Oepe ydacThb y
BiJTHOBJICHHI MOPYIICHUX COLIAJIbHUX CHCTEM Y perioHax, IO MOCTPaXIaiu BiJ KOHQIIKTIB.
Opranizargis crnpusie BifOyqoBi MeaAndHOi 1H(PACTPYKTYpH, MIATPHUMYE CIY>KOM €KCTpEeHOI
JIOTIOMOTH, 3abe3leuye HaceJleHHs BiINOBIIHUMHU pecypcaMu Al 0a30BOTO BIDKHMBAHHS Ta
CHIBITPAIIOE 3 MICIIEBUMH OpraHamMyl BJIaJid, MO0 TOKPAIIUTH KOOPAHMHAIIIO T'YMaHITAPHUX
orepaltiid. Baxxmporo ckiaororo fisutbHocTi MKUX € Takoxx MpOCBITHHIEKA poO0Ta, CIPSIMOBAHA
Ha TOMyJISPH3aLil0 HOPM MDKHAPOJHOTO TYMAaHITapHOTO TpaBa Ta MiABHIICHHS pIBHA
0013HAHOCTI MIO/I0 3aXUCTY IIUBUILHOTO HACEJICHHS B YMOBaX BOEHHHX JIiH.

Baprto 3a3HaunTH, mo aisasHicTh MKUX Mae roOanbHHN XapakTep, OAHAaK 0COOIMBOI
Barv BOHa Ha0yBa€e B yMOBaX MOBHOMACIITa0HOI BiifHN B YKpaini. [loromKyo9nce 3 IyMKOIO
O. Bosoiyk, MOKEMO HaroJo0CUTH, 10 «BOJOHTepH UepBoHOro Xpecra He IPOCTO HAJAKOTh
JOTIOMOTY — BOHHU PU3HKYIOTh BIACHUM JXKUTTSM, MO0 BPATYBATH iHIIKX». [lompu ckimamHomi
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3 JIOTICTHKOIO, OJIOKYBAaHHS JOPIT 1 00CTPiIH, IM BIAEThCS 3a0€3MeuyBaTH JIFOCH HANOTPiOHIIIM:
MPOAYKTAMH, MEIMKAMEHTaMH, 3aCO0aMH Tiri€HH Ta TICHXOJIONTYHOIO MATpUMKOoo» [12, ¢. 379].
Ilonpu Te, BiiiHA, Tak camo SK M iHII opraHisauii, IOCTaBUIA Mifi CyMHIB €(EKTUBHICTb
pobotn MKUX. ¥V cycminabCTBi cHallaXxHYJIW TUCKYCIi MO0 HEIOCTATHBOI ONEPaTHBHOCTI
pearyBaHHS Ha IMOPYIISHHS MIKHAPOIHOTO T'YMaHITAPHOTO IIpaBa Ta 0OMEXEHOTO JIOCTYITY 110
OKYIOBaHUX Teputopiil. TyT BapTo 3rafaTé OCHOBHI MPHUHIUIN JisTBHOCTI KOMITETY, a came:
HEUTPAIBHICTh, HEYIEPEIKEHICTh, TYMaHHICTh, HE3aJICKHICTh, JTOOPOBUILHICTD, €IMHICTD,
yHiBepcanbHicTh [13]. Biamosiguo mo crarti 126 Tpetboi XKeHeBchkoi KoHBeHIIIT YepBOHUIA
XpecT Mae MpaBo PEeryssiPHO BiABiLyBaTH BiiCHKOBOIIOJIOHEHHMX Ta YTpUMyBaHHX ocib [14].
VY 11p0My BHUIAJKY OUTBIIICTh YKPAiHCHKUAX BIHCHKOBOIIOJOHEHUX, YTPUMYBAHUX Ha TEPUTOPIT
pociiicbkoi (enepartii, HIKOJIN HE Majla MOXKJIMBOCTI 3ycTpiTucs 3 mpenacraBHMkamu MKYX
mig Jac nepeOyBaHHS B TojoHI. Pocilickka (eaepariisi oOMexxye ab0 HaBiTh MOBHICTIO HE
JOIyCKae JenerariB g0 nepeBipku. ToOTO QopmanbHO cTaTTs 4YWHHA, a NMPAKTHYHO Mae
CYTTEBI HEMOMIKK. AJDKe pealti3allis IbOro MOJI0KEHHS 3aJISKUTh BiJI 3TOANM CTOPOHH KOHQITIKTY.
CroiTh TUTAHHA 3aCTOCYBAaHHS TPUMYCOBHMX MEXaHI3MiB, SKHX Haclpapli He icHye. Tak,
HOpMa 1o0y10BaHa IPaBUIILHO, POTaJIMHA MOJIATAE B HASIBHOCTI IPUMYCOBHX 3aXO/IIB.

3 ornsmy Ha YHIKaIbHHA MiXHapomHO-TIpaBoBui craryc MKUX ioro mnpsma
nignopsiakoBaHicte OOH € HEMOXIIMBOIO, OCKIIBKH 1€ HIBEIIOE IPUHIIUIHN HEUTPATBHOCTI Ta
HE3ISKHOCTI MaH1aTa. BojiHOYac crcTeMHa Kpr3a TyMaHITapHOTO MpaBa MoTpedye BIPOBAIKESHHS
MEXaHi3MIB KOHTPOITIO 33 TOTpUMaHHAM JKeHeBChKMX KOHBEHIIIH, 30KpeMa MI0/I0 TIOBOIKESHHS 3
BilicbkoBOMONIOHEHUMHU. EeKTHBHICTh TakuX 3axofiB yepe3 Pany besmnexku Hapasi 3a0i10koBaHa
3IIOBXKHBAHHSIM TPAaBOM BETO 3 00Ky pd. Sk ampTepHaTHBY MPOIOHYETHCS CTBOPEHHS IIPH
OOH creniani3oBaHOro I'yMaHITAPHOTO KOMITETY JUISl ONIEPATUBHOI KOOPMHALIIT Ta MOHITOPUHTY
MicCili y 30Hax KOH(DIIKTIB O6e3 mopymeHHs oneparliiaoi apTonoMii MKUX

[Hmuit BaxkMBHA HampsAM TIOOATBHOI COLIANBHOI Ta TPYAOBOI MOJITHKH peali3yeThes
yepe3 MixHapoaHy oprasizanito mpauni (nani — MOII). MOII, 3acuoBana 1919 poky, €
crenianizoBanoro ycraHoBoro OOH i moknrkaHa 3a0e3medyBaTy BCTAHOBJIICHHS MI>KHAPOTHUX
CTaHAApTIB y cdepi mparyi, 3aXUCTy NpaB MpaliBHUKIB, OE3MEYHUX 1 CIpaBEJINBUX YMOB
mpaili, a TaKoX CIPUATH COIiaIbHOMY 3a0e3TNeUeHHI0 Ta O0pOThOi 3 ekcruryartariero [15].
Opranizanis GopMye MOJITHKY Ta PEKOMEHJAIli], sIKi MalOTh Ha METi HE JIUIIE PETYIIOBATH
TPYZIOBi BiTHOCHHH, a W MIATPUMYBAaTH €KOHOMIUHHUM PO3BUTOK i COLIaNbHY CTaOUIBHICTD Y
IeprKaBax-WiICHaX.

MOII mpargoe 3a NPHHIUIIOM TPUCTOPOHHBOIO CIHIBPOOITHHIITBA, 3aIydaroud YpPSIH,
poOOTONABIIIB 1 MPEICTABHUKIB MPAIIBHUKIB IO PO3POOKH Ta IMITJIEMEHTAIIIl CTaHIAPTIB, IO
Jla€ 3MOTy BPaxOBYBAaTH iHTEPECH BCIX CTOpiH TPYAOBHUX BimHOcHH. Kpim Toro, opranizaris
AKTUBHO 3afIMA€ThCsI KOHTPOJIEM TOTPUMAHHS KOHBEHIIIH, HaJa€ TEXHIYHY JOMOMOrY KpaiHam-
qJieHaM y cdepi CoIiaIbHOTO 3a0e3MeUeHHS, TPYIOBHX MPaB Ta YMOB IpaIli, @ TAKOXK OpraHi30Bye
MOHITOPHHT 1 IMyOMiKaIlil0 aHANITHYHUX 3BITiB, IO (HOPMYIOTH TI00aIBHI TCHACHII y chepi
3alHATOCTI Ta TPYIOBHX CTaHAapTiB. Baximeo 3a3HaunTh, mo MOII takox Oepe akTHBHY
y4acTh y BHPIIICHHI COLiaTbHO-CKOHOMIYHHMX IpoOJIeM y KpaiHaX, IO MOCTPaKIalH Bif
KoH(}iKTIB a00 kpu3. Uepes cremiagbHi MporpaMu JOMOMOTH Ta MAPTHEPCTBA 3 ypAdaMH i
MDKHApOAHIME (DIHAHCOBHME YCTAHOBAMHU OPTaHI3allisl CIPHUIE BiAHOBICHHIO POOOYMX MICIIb,
3aIpOBaKEHHIO CHCTEM COLIAJIbHOTO CTPaxyBaHHS Ta MOKPALICHHIO YMOB TMpalli.
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ITompu 3Ha4H1 gocsrHeHHs, AisuibHicTE MOII cTrKaeThes 3 psagoM npoodiieM, 1o 00MEXyYOTb
e(hekTUBHICTh 11 poOOTH B cydacHHX yMmoBax. [lo-mepine, Mi>KHApOIHI CTaHIAPTH TpaIli €
PEKOMEHIAIIMHAMU IS O1IBIIOCTI JIepKaB, 1 iXHsI IMIDIEMEHTAITisl 3HAYHOIO MIpOIO 3aJICKUTh
BiJ] TIOMITUYHOI BOJII ypsimiB. Y psiai kpaiH KoHBeHLil Ta pexoMeHpanii MOII He noBHICTIO
BUKOHYIOTBCS, III0 CTBOPIOE AUCOANaHC y cdepi 3aXUCTy MpaB MpaliBHUKIB Ta COLIaIbHOIO
3abe3nedeHns. [lo-nmpyre, rmodanizaiis # PO3BUTOK TPAaHCHAIIOHATEHUX KOPIIOPAIliil YCKIIaJHIOIOTh
KOHTPOJIIb 32 JOTPUMAaHHIM TPYIOBUX CTaHAAPTiB. YacTo MiXKHApOIHI KOMNaHii 3iiICHIOIOTh
JUSUTBHICTh Y KpaiHax i3 CIIA0KUM TPYIOBHM 3aKOHOIABCTBOM a00 OOXOIATh HAIlliOHAJIbHI
HOpMHU, IO MiAPUBAE CUCTeMy 3a0e3leueHHs MpaB MpalliBHUKIB Ta CTBOPIOE HEPIBHICTH Ha
puHKy npari. ITo-tpete, MOII ob6MexkeHa B 3aCTOCYBaHHI IPUMYCOBUX 3aXOJiB IOAO JEPXKaB,
10 TIOPYIIYIOTh CTaHAapTH a00 KOHBEHIIi1. OpraHizailis MOKe JIUIIE MPOBOJIUTH MOHITOPHHT,
BUIABaTH PEKOMEHJAMIii Ta THCHYTH Ha JEpXKaBH depe3 AWIUIOMATHYHI MEXaHI3MH, MpoTe
BIJICYTHICTh pealbHUX CaHKLiN 3HWXKYE €()EeKTHUBHICTh Jil MIXXHAPOAHUX HOPM y KPUTHUHHUX
BUTIAIKAX.

Kpim Toro, rmobanbHi KpH3H, SK-0T HaHAeMii, SKOHOMIYHI KOJMBaHHS 91 30pOHHI KOH(ITIKTH,
CTBOPIOIOThH JTOJIATKOBI BHKIIMKHW JUIs peanizarmii ctanmaptiB MOIL. ¥V Takux ymMoBax ypsau
YacTo 3MYIIICHI YXBATIOBATH HaJ3BUYAliHi 3aXO0/IH, 0 MOXYTh OOMEKYBAaTH TpaBa MPaIliBHUKIB
abo comianbHi rapanrtii, a MOII oOMexkeHa B MOXIIMBOCTI KOHTPOJIIOBATH Ta KOPETyBaTH Taki
i,

IMmemenTaniss MiKHApOIHUX TPYAOBHUX CTaHIAPTIB Yy IPAaBOBY CHCTEMYy YKpaiHU €
(yHIaMEeHTaIbHOI0 YMOBOI MOJI€pHi3alii BITYM3HSIHOTO 3aKOHOJABCTBA. Y3TOJKEHHS
HAI[IOHAJIBHUX TPAaBOBUX aKTiB i3 HOPMOTBOPUYUM JOPOOKOM MIKHApPOAHHUX IHCTHUTYIH
BH3HAYAETHCA K OJHMH 13 KJIFOYOBHUX BEKTOPIB JEP>KaBHOI IMOJITHKH, III0 MAa€ Ha METI
IHTErpaiio YKpaiHi B CBITOBUH COIIAIbHO-TPYAOBUH MPOCTIpP 1 3MIITHEHHS TapaHTid 3aXUCTy
IIpaB MpaliBHUKIB

VYkpaina € uneHom MikHapoaHOi oprasizaiii npaiii 3 1954 poky ta patudikysana psa
kouBeHiit MOII, mo BH3HAYAIOTE OCHOBHI NMPHHIMIN TPYAOBUX IPaB, OXOILIIOIOYH 3200pOHY
MPUMYCOBOI TIpaIli, 3aXKUCT BiJ AUCKPUMIiHAIII1, 3a0e3neueHHs] Oe3leYHHX YMOB Ipalli Ta
[paBoO Ha oprasizaiito npodcemninok. Ha HarlioHansHOMY piBHI IPUBEACHHS 3aKOHOIABCTBA JI0
MDXHApOAHUX CTaHIApTIB 3[IHCHIOETHCA Yepe3 YXBAJICHHS Ta BJIOCKOHAJICHHS 3aKOHIB i
MiJI3aKOHHUX aKTiB, sIKI PEerIaMEHTYIOTh TPYIOBI BiTHOCHHHU, OXOPOHY Mpalli, COIialbHe
CTpaxyBaHHS Ta CHCTEMY collialbHUX rapanTiii. Hampukiaa, Konekc 3akoHIB mpo Ipaiio
VYkpainu [16], 3akonu Ykpainu «IIpo oxopony mpai» [17], «I[Ipo comianbHe cTpaxyBaHHS»
[18] Ta iHImIi HOpMATUBHI akTH Oy/iM aJanToBaHi JUIs BiMOBIIHOCTI KJIFOYOBUM KOHBEHIIISIM
MOII, sik-otr Konsenmis Ne 87 mpo cBobomy acomiariif Ta 3aXUCT IpaBa OpPraHi30BYBATHUCH,
Kongentist Ne 98 mpo mpaBo Ha opraHizallito Ta KOJIEKTUBHI IIeperoBOpH, a Takoxk KoHBeHii
po 3a00pOHY JUTAYOI Mpalli Ta MPUMYCOBOI mparli. OcoOiuBe 3HAYSHHS MatOTh (DyHIaMEHTAIbHI
koHBeHI[iT MOII, ski 3akpiluior0Th OCHOBOTIOJIOXHI TIpaBa MpaiiBHUKIB. He3Baxaroun Ha
paTu(dikalliro BCIX WX KOHBEHI[IM, MOBHA IMIUIEMEHTAIlsl TXHIX MOJIOKEHb Y HalllOHATbHE
3aKOHOJIABCTBO Ta MPOEKT TPYAOBOTO KOJEKCY e MOTPEOyIOTh YIOCKOHAICHHS.

3 moyatky nmoBHoMacmtabHoro BropraeHast MOII Hagae nonomory YkpaiHi, ajpke 6e3imiy
YKpaiHIiB BTPATHIN poOOTY ¥ ONMMHUINCS B CTaHi OimHOCTI. 3a MIATPUMKH MIKHAPOIHUX
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napTHepiB (piHaHCYBaHHS OYJIO CIIPIMOBAHO HA TPU KIIFOUOBI HANPSMH, 10 OXOIUTIOIOTh YKpaiHy
ta Momnnosy. IlpodcrminkoBi 00’eHaHHSA Ta opraHizaiii poOOTONABINB 3a0e3MeUyIOTh OLKEHIIB
THMYACOBUM JKUTIIOM 1 TipoaykToBuMu Habopamu. MOII Takox miarorysaia iHGopMaIriiHy
KaMIaHilo, CIPsSMOBaHY Ha 3armo0iraHHs TOPTiBJI JIOABMH Ta MPUMYCOBIH mpalli cepen
BUMYIIEHHUX INepeceneHuiB. Kpim Toro, opranizauis nposena HaBuaHHs A1 300 iHCIEKTOpiB
Tipaiti, o0 BOHK MOTJIM HA/IaBaTH IEPBUHHY TICHXOCOMIATBHY MIATPUMKY Ha pOOOYHX MicIsax. Y
HalOomwkyiii mepcnektuBi MOII 1uraHye 30cepequTHCS Ha TaKUX TEPMIHOBHUX HaIpsIMax
JIOTIOMOTH: TIOAANIBIIIE 3a0e3MeUeHHs] TYMaHITapHOI MIATPUMKH; CHPHSHHS TpaleBIallTyBaHHIO
OD>KEHIIB 1 BHYTPIIIHBO MEPEMIIIEHUX OCi0; PO3BUTOK MOKIMBOCTEH Ul OTPUMAaHHS TOXOAY;
MiITPUMKA €KOHOMIYHOI CTIHKOCTI B OLIbII OE3MEUHMX perioHax KpaiHu; JIOMOMOra B peasizaltii
KITIOYOBHX pedopM, 30KpemMa y chepi TpyaoBOro 3aKOHOJABCTBA; IMOCHWJICHHS JiSUTBHOCTI
po(hCIIOK Ta OpraHi3amii poOOTOIaBIIIB.

Kpim 3a3nauenoro, MOII cucreMaTnyHo NPOBOJUTH AOCIHIKEHHS IIOJMO BIUIMBY BiifHU
Ha YKpPaTHCHKUI PHHOK Mpalli, 0 Ja€ 3Mory GopMyBaTH ¢(EKTUBHI IPOTpaMH BiHOBJICHHS
3aiiHaTOCTI. OpraHizallis TakoX KOOPAHHYE CBOIO JISUTHHICTH 3 1HIITUMH MIKHApPOIHUMHU
THCTUTYITISIMA, 100 3a0€3MMeYNTH KOMIUICKCHHH TiIXiT JO COIIATbHO-€KOHOMIYHOI IiATPHMKH
VYkpainu.

Boanouac edekTHBHICTh Takoi MIATPUMKH Ta CTIHKICTh HALlIOHAJIBHOI CUCTEMH COIUaTbHOI
Oe3IeKn 3aIekaTh Bil MIIHOCTI il HOPMAaTHBHOTO (PYHIAMEHTY. Y IIbOMY KOHTEKCTI OCOOJIMBOT
Baru HaOyBae €Bporielichbka colliajibHa XapTisd (mepensHyTa 1996 p.) — 3acaHUUHA JOKYMEHT
Pagu €Bpornu, sSKuit 4acTo Ha3UBAKOTh «COLIATBHOI KOHCTUTYLIE €Bponu» [3]. Xoya €CX
HAJIOKHUTh 0 HOpMATUBHOI 0a3u Paau €Bponw, il 3HaUeHHS! BUXOJHUTH 3a MEXi 1li€l opraHizaiii,
dhopMyroun (pyHIAMEHTAIbHI CTAaHAAPTH, SKi OyJIU BpaxoBaHi ITiJ Yac PO3POOKHU COIiaTbHOT
nonitukn €C. XapTist € eQeKTHBHOIO B MPaBO3axMCHOMY i HOPMATHBHOMY acIleKTax, aje
oOMexeHa B MpaKTWYHIN peamizawii. JJOKyMEHT He Mae IPUMYCOBOI CHJIM, & BUKOHAHHS cTaTeil
3aJISKUTD BiJ] EKOHOMIYHUX MOXIIHMBOCTEH 1 HOMITHYHOI BOJIi. YPSIIU 4acTO irHOPYIOTH abo X
3aTATYIOTh IMIUIEMEHTAIIIFO.

Jlnis Ykpainu 1e o3Hadvae, 1o, Xo4 JepikaBa 1 B3sula Ha ceOc 3000B’sI3aHHS B MeXKax
XapTii, peanbHa IMIJIEMEHTAIlis] COLaJbHUX TapaHTii BigOyBaeThbcs MmoBUIBHO. ComianmbHi
IpaBa, 30KpeMa IpaBO Ha JOCTaTHIN PiBEHb JKUTTA, COLAJIbHUN 3aXUCT, OXOPOHY 370POB’S
YU 3aXKCT y pasi 0e3po0iTTs, PAaKTHYHO HE MAIOTh TAKOTO CaMOTO PIBHS 3aXWIIEHOCTI, SK
TPOMAaIIHCHKI UM MONMITHYHI mIpaBa, mo po3risanatotecs €CIIJI. Came Tomy €CX wgacto
CIPUIAMAETHCS SIK TOKYMEHT i3 BUCOKHMMM CTaHIApTaMH, ane 3 OOMEKEHOI0 MOXIUBICTIO
TXHBOTO MPAKTUYHOTO TOCATHCHHSI.

Xaprist ocHOBHUX TipaB €C — eAWHUIA 13 3raJaHuX HAMH OKYMEHTIB, SIKUM Ma€ TPsIMY
IOPUIIYHY CIUTY, OcKiUThkH JlicaboHchkuit norosip (2009 p.) HagaB iif Takoro crarycy. OCHOBOIO
ii Kacudikarii € MIHHOCTI: TIHICTb, 0COOMCTA HEIOTOPKAHHICTh, CBOOO/IA, PIBHICTH, COMIIAPHICT.
Cepen comiambHUX TapaHTid XapTis 3aKpiIuTioe, HAIPUKIAMI, MPaBO HA CIIPAaBEIIUBI YMOBH
mpaii, Oe3rmevyne Ta 310poBe PodoUe CEpeaOBHUIIE, 3aXUCT Y pa3i XxBopodbu abo 0e3poliTTs, a
TaKOX MPABO Ha TiAHY MEHCII0. Y KOHTEKCTI YKpaiHH, sika 00pana Kypc Ha €BPOIHTETPaIlito Ta
TIOCTYTIOBE HAOJIDKEHHS CBOTO 3aKOHO/IABCTBA JI0 CTaHAapTiB €Bporeiicbkoro Coro3y, MOI0KEHHS
Xaprii ocHOBHEX npaB €C cIyryloTh OpiEHTHPOM JUTs pehopMyBaHHS HAalliOHATBHOI CHCTEMH
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COLIAIBHOTO 3aXUCTy. 30KpeMa, IPaBoO Ha TiIHY MEHCII0 € OHUM 13 HaHCKJIATHIIINX HAMpsMIB,
OCKUTHKH YKpaiHChKa TIEHCIMHA CHCTeMa TPUBAMN Yac mepeOyBae il TUCKOM JeMorpadiqaux Ta
€KOHOMIYHMX YMHHUKIB: CTapiHHs HACEJECHHS, BUCOKUI piBE€Hb TPYAOBOI Mirparii, TiHi3awis
E€KOHOMIKH Ta HEJOCTAaTHIA O0OCST CTpaXOBUX BHECKIB. Y 3B’s3KY 3 IIUM YKpaiHa MOCTYIOBO
BIIPOBAKY€E pedOopMH, CIIPSIMOBAHI Ha MiABHIICHHS (PiHAHCOBOI CTIMKOCTI MEHCIHHOTO
3abe3nedeHHs1, MOJIEPHI3allif0 CUCTEMH CTPAXOBHUX BHECKIB, CTHMYJIFOBAaHHS o(illiitHOT 3aiHATOCTI
Ta PO3BUTOK JIPYTroro (HAKONMWYIYBAIBHOTO) PiBHA IMEHCIHHOI cucTtemu. Taki 3MiHU TIOKIMKaHi
rapaHTyBaTH, 00 y Mail0yTHbOMY PO3Mip MEHCIHHOro 3a0e3MeueHHs BiIIOBIIaB €BPOIEHCHKUM
CTaHJapTaM TiJTHOCTI, COIaIbHOI CIPaBEITUBOCTI Ta 3aXUIIEHOCTI JIITHIX JFOACH.

Ili nparHeHHs YKpaiHu 10 MOJEpHi3allil comiaabHOi cepH MOBHICTIO KOPETIOITH 13
3acaJHIYMMHU NPHHIMIIAMH €BpOIEHChKOro CTOBIA COLiabHUX MpaB. Llel ToKyMeHT BH3HAaUae
20 KITFOYOBUX MPHUHIIKIIB, Cepell AKHX MPaBO Ha AKICHY OCBITY, TOCTYII IO PUHKY TIpalli, piBHI
MOXJIMBOCTI Ta MIATPUMKY MiJ 9ac crapiHHs. Xouda CTOBI HEe Ma€ MpsSMOi FIOPUINYHOI CHIIH,
BiH BHCTYIIA€ CTPATETIYHUM OPIEHTUPOM JUTSI JIepXKaB-wICHIB Ta KpaiH-kaHauaatie. Came Ha
Horo ocHOBI Oysu po3poOJIeHI Taki 3HAYYINI aKTH, K JIMpeKkTHBa MMpo OagaHc MK POOOTOIO
Ta ocobucTuM XuTTaM (2019 p.) Ta JlupexTrsa npo afeKkBaTHy MiHIMaJIbHY 3apO0iTHY ILIaTYy.

BomHouvac pearmizarisi X BUCOKHX COINIAEHUX CTaHIAPTIB B YKpaiHi ChOrOIHI HEMOXKITHBA
6e3 3a0e3neueHHs (yHIAMEHTAIBHOI O€3MeKH Ta €KOHOMIYHOI BUTPHBANIOCTI AEpXKaBH, A€
€pporelicbkuii Coro3 Bimirpae KpuTHUHY poib. Xoda €C He € BIHCHKOBHM aJbsHCOM, HOTO
BHECOK y IMATPUMKY YKpaiHu € OesmperieieHTHUM. OCKUTBKH Oe3leka perioHy € HeBill €MHOIO
JaCTHHOIO Io0ansHoi 6e3neku, Coro3 aKTHBHO 3aIy4aeThes 10 (hiHAHCOBOI, T'yMaHITapHOI Ta
000pOHHOT JONOMOTH. 30KpeMa, dyepe3 €BporeiHchbKuil (GOHA MUPY MOCTAYAEThCS BIHCHKOBE
OCHallleHHA, a MacITabHa Makpo(iHaHCOBA JOMOMOTa Ja€ 3MOTY CTabiIi3yBaTH YKpaiHCBKY
E€KOHOMIKY Ta (hiHAaHCYBATH COIliaJIbHI BUJIATKH HABITh B yMOBaX BOEHHOTO CTaHYy.

Hapasi MibxHapoHi opraHi3aiiii CTHKaIOThCS 3 PSAIOM BHKITHKIB, 110 3HAYHO YCKIIAJHIOIOTH 1X
31aTHICTh e()eKTUBHO BITMBATH HA PEaNTi3allilo COIiaIbHIX CTaHIApTiB. Sk y)Ke 3a3Ha4anochk,
JI0 HAX HaJIeXkaTh 3pOcTaloya HEepIBHICTh MK KpaiHaMHU Ta BCEpEIMHI JiepXaB, CKOHOMiUHA
HECTabIIbHICTh Ta MIOOANBHI KpU3U. Taki YMHHMKM MiBHIIYIOTh MOTpedy B ONEpaTHBHHUX,
KOOPIMHOBAHUX PEAKIIisX, BOJHOYAC 3HAYHO OOMEKYFOUM MOMITMBOCTI MKHAPOIHUX CTPYKTYP Y
MpaKTUYHIH peanizanii CBOiX HOPM.

Ha aymky K. ManyinoBoi ta J[. I'pebeHtoka, Mib>kHapoaHE MPaBO MEPEKHUBAE €MOXATbHI
3MIiHH, PO3YMIHHS SKHX € TIEPEIYyMOBOIO JIO MOOYJOBH CTAOUIBHHUX TPAaBOBUX MEXaHI3MIB
[19, c. 620]. OcobauBO YITKO II€ MPOSBISETHCS B KOHTEKCTI MOBHOMACIITA0HOI BilfHH MPOTH
VYxpainu. BiliHa crnpuunHMIa pyiHIBHI HAacHimkd, i morpeda B comialsHOMY 3a0e3ledeHHi
3pocna B pasu. Ii BB Ha YKpaiHy TIpOSBIAETbCS B IIMPOKOMY CHEKTPi 3MiH. 30KpeMa, 1ie
MaciuTabHi pyiHyBaHHS iH(QPACTPYKTYpHHUX 00 €KTiB, TpaHCc(hopMallist JeMorpagidHoro cKuamy
HaCeJICHHS, BUMYIIICHI MIrpamiidHi MpoIecH Ta MOsBa HOBHUX (OpPM coIlialibHOI B3a€MOIII.
BHyTpimHbo nepeMimieHi ocoou CTBOPUIN 3HAYHE HABAHTAKCHHS HA HAIIOHAJIBHY CHCTEMY
COIIATEHOTO 3a0e3MeUeHHs, TO/II K aKTHBI3aIlisl BOJIOHTEPCHKHX 1HIIIATHB 3aCBITYMIIA 3ATHICTh
TPOMaJITHCHKOTO CYCIUIBCTBA JIO0 MIBHKOT caMOOprasizaiii B Kpu30BuX yMoBax. OJJHOYaCHO
BOEHHI MOJIi 3arOCTpHUIN MpoOiieMy couiaabHOI HEPIBHOCTI, 110 MOTpedye po3p 00JICHHS
BCEOIYHMX JIepKaBHUX 1 MDKHAPOTHUX CTpaTeTii s MiHIMi3amii TOBIOCTPOKOBHX HETATHBHUX
HACJIKIB.
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3HAYYIIO MPOTAIHMHOIO HUHI € Te, 0 pociiickka demepartis € 000B’sI3KOBHM a00 TOCTIHHAM
YJICHOM DSy OpraHi3aiiii. Y4acTh KpalHH-arpecopa B CTPYKTypax, MOKIMKAHUX MMATPHMYBATH
MDKHApOJHUA MUpP 1 Oe3leKy, YCKJIATHIOE YXBaJeHHs pillleHb Ta €PEKTHBHY peai3ailito
MEXaHI3MIB BiIMOBIAaNbHOCTI. Taka cUTyalisl He JIMIIE CHOBUIBHIOE pearyBaHHs Ha MOPYILECHHS
MDKHApOJHOTO TpaBa, 30KpeMa B pasi 30poiiHoi arpecii npotu YkpaiHu, ane i HifKpeciroe
notpedy B peOpMyBaHHI MDKHAPOIHOI CHCTEMH OE3TIEKY.

CydacHi MDKHApOJHI OpraHi3amii CTHKArOThCS 1 3 HOBUMH YWHHUKAMHU, SKi CHPUYHHSE
HAyKOBHH TIpOTpec, a camMe KOMIUICKCHI 3arpo3d, SKi paHillle He Malli TaKoro MaciuTtady.
Cepen Hux: 1u}ppoBi pU3UKK Ta Kibep3arpo3u, 0 YCKIAAHIOWTH POOOTY T'yMaHITapHUX
MICiH 1 CTaBIATH MiA CyMHIB O€3IEKy NEpCOHATBHMUX JaHUX; 3pOCTaHHSA JAe3iH¢opMallii, sxa
MiAPUBAE JIOBIPY JO MKHAPOAHHUX THCTHTYIIN; a TAKOX MOJITHYHA TOJSPU3aIlis BCEpEIUHi
caMuX JAepXkaB, MO TaJbMy€ BIPOBAKEHHS MIKHAPOJHHX COIiaIbHUX CTAaHIApTIB Ha
HalllOHAJIbHOMY piBHi. Jl0MaTKOBUM BHKIIMKOM € TpaHc(opMalis pUHKY Iparli Mif BILIUBOM
aBTOMAaTHU3allil Ta MTYYHOTO IHTENEKTY, 0 MOoTpedye OHOBIEHHS IMiJXOMIB 10 COI[AJIbHOTO
3aXUCTy Ta mpodeciiiHoi aganraiii HaceneHHs. «3 2020 mo 2030 poku OYIKYEThCS 3HAYHE
3poctaHHs o0csry puHKy I, mo 0oOyMOBJIEHO BIPOBAHKEHHSM IIi€i TeXHOJOTII B pi3HI
CEKTOpH, BKIIOYAI0YHM OXOPOHY 370p0B’s, (hiHAHCH, BUPOOHULITBO, TPAHCIIOPT, OCBITY Ta
iy [20, c. 7].

BucHoBku. IlpoBeneHe MOCHKEHHS apXiTEKTYpH MIKHApPOIHOTO IpaBa COIMIaIbHOI
0e3IeKr B YMOBAX CYYacHHX KpHU3 Ja€ 3MOry c(OpPMYJTIOBATH Pl (DyHIaMEHTATBHUX ITiICYMKIB.
Hacamnepen BapTo xoHcTaTyBaTH, 10 B XXI CTONITTI COLiaNbHUN 3aXHUCT MepecTaB OyTH
BHUKJTIOYHO BHYTPIIIHBOIO CIPABOIO ICPIKaB, IIEPETBOPUBIINCE Ha c(hepy KOIEKTUBHOI MDKHAPOIHOL
BignoBinanbHOCTI. CydacHa NisUTbHICTH Takux iHCTUTYIIH, sk OOH, MOII, MKUYX Tta €C,
(hopmye ckiIagHy OaraTopiBHEBY CHUCTEMY, Jie (DYHKIIT CyO’€KTIB BapitOIOTHCS BiJl BCTAHOBIICHHS
I7I00aNbHUX CTaHAAPTIB A0 O€3MOCepeTHHOI0 T'YMAaHITAPHOTO pearyBaHHs B 30HaX KOH(IIIKTIB.

OpHak, HONpY HasIBHUN HOPMAaTHBHUI MacuB, JOCBiA arpecii pd nmpoTu YKpaiHH BUSBUB
MIHOOKY CHCTEMHY BPas3jIMBICTh ITUX ITHCTpyMEHTIB. [lomiTh3amis mporeciB i 3JI0BKHUBaHHS
npaBoM BeTo B Pagni besmekn OOH Ha mpaxTHIli HIBETIOIOTH MPUHIMI CYBEPEHHOI PiBHOCTI
JepKaB 1 OJIOKYIOTh 3aXUCT (PyHAAMEHTAJIBHUX IIPaB JIOJUHU. 30KpeMa, KpHUUyIla HEMOXKIIUBICTh
MKUX oTtpumaty AOCTYN A0 YKPAaiHCBKHUX IMOJIOHEHUX Y pd € MpsSMUM CBiTUEHHSIM KPUTHUYHOI
MOTpeOH B OHOBJICHHI MEXaHI3MIB TIPUMYCY JIO BUKOHAHHS HOPM MIKHAPOIHOTO T'YMaHITapHOTO
mpaBa.

3Ba)karouM Ha BUSIBJIEHI JE(DEKTH iCHYIOUOT apXiTeKTypH, OCTA€ MUTAHHS PO IHCTUTYLIHHE
MEePEOCMHUCIICHHST KoopAuHalii gomoMoru. s momonaHHs AyOmroBaHHS (yHKIH Ta
Hee()eKTUBHOTO PO3MOJIIY PECYpPCiB MPOMOHYETHCS CTBOPEHHS KOOPJIWHAIIWHOIO
HaJIHAI[IOHAJBLHOT'0 OpraHy y cdepi comiajabHOI MONITHKH. BrpoBajpkeHHs Takol Momeii
JacTh 3Mory cucteMHo y3roautu crparerii OOH, MOIT ta MKUYX, 3a0e3nedyroun CHHEPTI0
iXHIX 3yCHJIb 1 CYTTE€BO BHIIY IiA3BITHICTH ACP)KaB Iepe]] MiXKHAPOAHOIO CIIJIBHOTOIO.

[MapanenpHO 3 IHCTUTYIIHHUMH 3MiHaMH, BATOMAM YUHHHKOM TpaHCpopMarii cTae
TEXHOJIOTIYHUI TIporpec. MaiOyTHe MiKHAPOIHOTO TpaBa IOJISATae B MEPEXO/i BT ACKIapaTHBHIX
MOJIENEH 10 THYYKUX MU(PPOBUX CUCTEM. BIpoBaPkeHHS 3aXUIEHUX KaHATIB 0OMiHY JaHUMHU
Ta BUKOPUCTAHHS IITYYHOTO IHTEJIEKTY Ul MOHITOPHHTY COIiaJbHUX MOTPed TagyTh 3MOTY
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3a0e3MedlTH pealbHy MPOo30piCTh JOMOMOTH Ta OIEPaTHBHICTh pearyBaHHs Ha KpU3H, (PaKTHIHO
MIHIMI3YFOUH MOIJTMBOCTI [T MaHIMYJISIIN 3 OOKY IepiKaB-arpecopiB.

Crnuparounch Ha BUIIEBUKIAJCHE, MPOMOHYEMO TaKi MPaKTHYHI pEeKOMEHAAIIl s
BJIOCKOHAJICHHS CHCTEMH:

Pedopma Pamu Besnekn OOH: KpUTHYHO BOXIMBUM € OOMEKEHHS a00 MOBHE CKACYBaHHS
IpaBa BETO JJIS JiepKaB-arpecopiB y MUTAHHSX, 0 CTOCYIOTHCS 3aro0iraHHs ryMaHITapHAM
KaTacTpodaM i IPUIMUHEHHS MACOBUX IOPYIICHD NPaB JIIOAWHH.

MoiepHizallis TpaBOBUX CTAHIAPTIB: aKTYyalILHOIO € aaanTallis kouseHit MOII no ymoB
1 (ppOBOi EKOHOMIKM Ta aBTOMATH3Allii Ipalli, 10 JaCTh 3MOTY 3ar00irTi 3pOCTAHHIO COLIIATIbHOT
HEpIBHOCTI B HOBUX TEXHOJIOTIUHHUX peaisix.

[HCTHTYIIHHA 130JIA1Iis TOPYITHUKIB: PO3po0Ka JIEBUX MPABOBUX MEXaHI3MIB OOMEKEHHS
y4acTi JIepXkaB, SKi CHCTEMAaTHYHO TOPYIIYIOTh MDKHAPOIHE MPaBo, y MISUTBHOCTI MpodimbHIX
MDKHApOJIHHUX OpraHizaliil Ta mporpam.

ExcTpeHa miaTpuMKa Ta iHKIIIO3is: MPIOPUTETHE PO3MIMPEHHS MOOLTBHUX I'YMaHITapHUX
mporpam JuIis HauOinbml BpasiauBux rpyn HaceneHHs (BIIO, miteit, oci® 3 iHBaJiIHICTIO)
Oe3nocepeIHbO B 30HaX 30pOWHUX KOHQITIKTIB.

[MincymoBytoun, 3a3Ha4MMO, IO OHOBJEHA MOJEJb MDKHApOAHOI CIIBIpali Mae
IPYHTYBATUCS HA MPUHIIMIIAX COMIJApHOCTI Ta Ai€BOI BiINOBiMaIbHOCTI. Jluie uepes pimryunii
Mepexig J0 Mpo30pHuX, TEXHOJIOTIUYHUX 1 TT030aBICHUX MOJITHYHOTO OJIOKYBaHHS MEXaHi3MiB
MIXKHApOIHE TIPaBO COIIaIbHOT Oe3MeKH 3MOXKe e(PEeKTHBHO BUKOHYBATH CBOKO ITUBLII3AMIHHY
MICII0 — HQAIMHUHN 3aXUCT JOJCHKOI T1IHOCTI B yMOBaX TI100aJIbHOT HeCTa01IbHOCTI.
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O. I. Kosilova, I. P. Fedirko, A. I. Donii. POLITICAL AND LEGAL CHALLENGES
TO THE ACTIVITIES OF INTERNATIONAL ORGANIZATIONS IN THE FIELD
OF SOCIAL PROTECTION UNDER CONDITIONS OF WAR AND MARTIAL LAW

The article provides a comprehensive analysis of the transformation of international
social security law in the context of armed conflicts, global economic crises, migration
processes, and the digital transformation of society.

The institutional role of international organizations in forming the modern architecture of
international social protection and ensuring the realization of human social rights is
explored. The activities of the United Nations, the International Committee of the Red Cross,
the International Labour Organization, and the European Union as key subjects of international
legal regulation in the field of social policy are analyzed.

Particular attention is paid to the problems regarding the effectiveness of international
mechanisms for ensuring social guarantees, specifically institutional limitations, the lack of
coercive instruments of influence, the politicization of international structures, and the impact
of the veto power mechanism in the UN Security Council on the functioning of the collective
security system.

The specifics of the impact of full-scale armed aggression against Ukraine on the national
social security system and international humanitarian cooperation are revealed. The necessity of
modernizing international mechanisms of social protection through the digitalization of
coordination and monitoring procedures, strengthening state accountability, and improving
legal instruments of responsibility for violations of international humanitarian law is
substantiated. The concept of establishing a coordinating supranational mechanism in the
field of international social policy as a tool for enhancing the effectiveness of global
governance is proposed.

It is concluded that the further development of international social security law should be
based on the principles of justice, solidarity, sovereign equality of states, and the priority of
protecting human dignity in conditions of global instability.

Keywords: international law, international social security law, social protection,
international organizations, human rights, international humanitarian law, digitalization,
reform of international institutions.
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MPO®ECINHA ETUKA CTYAEHTIB-KJIIHIIUCTIB
Y TSAJAHOCTI IOPUIMYHUX KJTHIK:
MPOBJEMU JOTPUMAHHS TA HATIPSIMU
BIOCKOHAJIEHHS

Cmamms npucesayena 00CHiONCeHHI0 0coOIUB0Cmell QOMPUMAHHA HOPM NPOPecitinoi
emuKu CmyOeHmamMu-KuIHiyucmamu 6 OisIbHOCMI 10PUOUYHUX KIIHIK. AKmyanvhicms memu
3YMOGIEHA 3POCAHHAM POJIL I0PUOUUHOIL KATHIYHOL ocsimu 6 cucmemi ni02omoeKu MatloymHix
NPasHuKie ma HeoOXiOHiCMI0 (OPMYBAHHS 6 HUX He Juuie nPogecitinux KomMnemenmuocmetl,
a U BUCOKUX CMAHOApmMie emuyHoi N08ediHKU. ABMOpamu HALONOULYEMBCA, WO HOPUOUUHT
KAIHIKU 3a6e3neyyiomb NOEOHAHHS MeopemudHol ni02omosKu CmyOeHmie i3 NPaKmuyHo
OISUTLHICTIO, WO 0A€E 3MO2Y MAIOYMHIM Iopucmam Habyeamu 00ceidy NPAGHUHO20 KOHC)YIIbIYEAHHS,
63aEMO0Ii 3 KIiEHmamu ma nputiHAmMms nPoQeCcitinux pituieHsb y peaibHUX npasosux CUMyayisx.

IIpoananizosarno 3micm i 3HA4eHHA NPOPECIiHOT emuKU NPABHUKA K CUCEMU MOPATbHUX
NPUHYUNIG, HOPM T NPABUNL NOBEOIHKU, WO Pe2yaroionb NPAsHUYY OIIbHICIb A CIPAMOBAHT
Ha 3abe3neuentsi 006Ipu cychinbemsea 00 puduunoi npoghecii. Ocobnugy ysacy npudiieno
cneyugiyi 3acmocy8ants emuiHUX CManoapmie y OisAbHOCME CMYyOeHmMi6-KIHIYUCmis, SKI,
xoua opmanvHo we He MArms CMamycy npaKmuKyouux 10pucmie, paxmuyno 6epyms yuacmeo
V HAOAHHI NPABHUYOT OONOMO2U 0CODAM.
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Busnaueno ocnosHi emuuni pusuxu, wo SUHUKAOMb y NPAKMUYHIL OIATbHOCMI CIYyOeHmi6-
KoHcyabmanumie topuouynux kiainik. Ceped HUX BUOKDeMAEHO NOPYUIEHHS NPUHYUNY
KoH@iOenyitiHocmi inghopmayii’ KIicHmMie, MOICIUGE cumyayii KOHQLIKmy inmepecis, a maxodlic
HeoompumanHa cmanoapmis npoghecitinoi komyHixayii. O6IpyHmosano, wo NPUHUHAMU
BUHUKHEHHST TAKUX NOPYULEHb € nepedycim HeOOCMAmHIll NPAKMuYHULl 00C8i0 CmyOeHmis,
00MediCeHi HABUYKU emUYHO20 AHANI3y NpOQeciinux cumyayiii ma HeOOCMamuii piéeHb
IHCIMUMYYIIHO20 PecyO8aH s OKPEMUX ACNEKMIE OIATbHOCI OPUOUYHUX KIIHIK.

Oxpemy yeazy npuodileno poni BUKIA0AYi6-Kypamopie i 6HYMPIWHIX OpeaHi3ayiliHux
MEXAHIZMIB TOPUOUHHUX KIIHIK Y 3a0e3neueHH] 00OMpUMAHHA emuyHux cmanoapmis. Haeonowerno
Ha nompeodi 8 NOCUNIeHHI emUiHOI CKIA0080I OPUOUYHOL 0C8IMmU, BNPOBAOINCEHHT NPAKMUKO-
OPIEHMOBAHUX MemOO0i6 HAGUAHHSA, AHANIZI eMUUYHUX CUMYayili Ma 800CKOHANEHH] 6HYMPIUHIX
npoyedyp pobomu pUOUYHUX KIIHIK. 3p0ONEHO GUCHOBOK, WO (DOPMYBAHHA 8 CMYOEHMI8
30amHOCmi 00 CaMOCMItIHOZ0 eMUUHO20 OYIHIOBAHHA NPOPECIiHUX CUmyayiti € 8a3CIUBOI0
nepeoyMo8or0 Ni02oMmoeKuU GI0N0GIOATbHUX | 00OPOUEeCHUX NPABHUKIE.

Knouosi cnosa: opuouuna kuinika, npogecitina emuka npasHuka, cnmyoeHmu-KiiHiyucmu,
KOH@iOenyitinicmb, KOHQIIKM iHmepecis, opuoutHa 0ceima, NPpasHu4a 0onomoza.

ITocTanoBka npodaemu. FOpuaudHa KiIiHIYHA OCBITa € BaXIIMBOIO CKIIaI0BOI0 MpodheciiHOl
MIATOTOBKA MalOYTHIX MPaBHHKIB, OCKUILKK 3a0e3Iedye MOEIHAHHS TCOPSTUYHHX 3HAHb 13
MPaKTHYHOIO JISUTHHICTIO. Y MekKax poOOTH IOPUIIMYHUX KITIHIK CTYICHTH OTPUMYIOTh MOXKITUBICTD
Oe3nocepeIHEO OpaTh ydacTh Y HaJlaHHI 0e30IUIaTHOI PaBHUYOI IOTIOMOTH 0co0aM, aHasli3yBaTh
pealtbHI TIPaBOB1 CHTYAIlii Ta 3aCTOCOBYBATH HOPMH 3aKOHOIaBCTBA HA MTPAKTHIII.

Boanouac Taka gisuIbHICTB Nependauae He JIUIIE HAJEKHUN piBeHb (paxoBoi MiATOTOBKH,
a ¥ 9iTKe JOTPHMaHHS HOPM MpodeciiHOl eTHKU MpaBHUKA. ETHYHI NPUHINIH, cepel] SKHX,
30KpeMa, KOH(IIEHIIIIHICT, J0OPOCOBICHICTD, TIOBara JI0 KIIEHTA, HE3aJICKHICTh, HEAOMYILICHHS
KOH(ITIKTY 1HTEpecCiB 1 BiIIOBITATBHICTh, CTAHOBIISITH OCHOBY IPaBHHYOI MPodecii Ta BU3HAYAIOThH
CTaHJIAPTH HaJIeKHOT mpodeciiiHOT MOBETIHKH.

J1st CTYZIeHTIB-KITIHIIUCTIB, SKi JIMIIE PO3MOYMHAIOTh NMPAKTUYHY AiSUTBHICTB, JOTPUMAHHS
TaKWX €TUYHMX CTAHZIAPTIB HEPIAKO MOB’sI3aHe 3 IEBHUMH TPYIHOIIAMH. BiCyTHICTh TOCTATHHOTO
MPaKTUYHOTO JOCBiNy, HEAOCTaTHIN PiBeHb YCBINOMIIECHHS HpodeciiiHoi BiAMOBITaIBHOCTI Ta
00MexeHI HaBUUKH ETHYHOTO aHaMi3y Mpo(heciitHuX CUTYyaIliif MOXYTh TIPU3BOUTH JI0 TTOPYIICHHS
OKPEMHX €THYHHUX BUMOT.

IIpakTuka AiSIBHOCTI IOPUANYHUX KITIHIK, 30KpeMa HaBuaJIbHOI Jabopartopii «fOpuandna
KITiHIKa» Jlep>kaBHOTO IMOJATKOBOT'O YHIBEPCHTETY, CBIIUMTH NPO HASBHICTH PSAAY CTHYHHUX
BUKITUKIB, 3 SIKUMHU CTUKAIOTHCS CTYACHTU-KITIHIIKUCTH MijJ 4ac poOOTH 3 KIIIEHTaMHU. Nnersest
PO PU3MKK MOPYIIEHHA KOHGiAeHIiHHOCTI iH(poOpMalii, MOXIMBI cuTyauii KOHQUIIKTY
IHTEpeCiB, HEIOTPUMAaHHS CTaHAAPTIB MPOoQeCiitHOT KOMYHIKaIli 3 KJIIEHTaMHU Ta HEJOCTATHIN
PpiBEHb BiMOBIAANBHOCTI 32 Pe3yAbTaTH HAJAHOI IPABHUYOI TOTIOMOTH.

Taki mpobieMr MOXKYTh HETaTUBHO BIUIMBATH SIK HA SIKICTh HAJAHHS MPABHIYOI JOTIOMOTH,
Tak i Ha ¢opMyBaHHS HpodeciiiHol KyabTypH MalOYyTHIX HMpPAaBHHKIB, a TaKOXX Ha piBEHb
JIOBIpY TPOMAJISH 10 JiSUTBHOCTI FOPUAMYHUX KIiHIK. Y 3B 3Ky 3 IUM IHUTaHHS JOTPUMAaHHS
HOPM TpOQeciiHOi €TUKU CTYICHTAMH-KIIHIIUCTAMH HaOyBae 0cOONHMBOI aKTyalbHOCTI Ta
noTpedye I'pyHTOBHOTO HAYKOBOTO aHAII3y.

Jlyeina H. A., Omenvuyk JI. B., ITiocopodeyvkuii B. O. [Ipogpecitina emuxa
CMyOeHmig-KiHiyucmia y OisIbHOCHI I0PUOUYHUX KIIHIK:
npobremu OOMpPUMAHHA MA HANPAMU 800CKOHANEHHS
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MeTo0r0 CTATTi € JOCHIUKEHHS OCOOIMBOCTEN AOTPUMaHHS HOpM mpodeciiiHoi eTuku
CTYJCHTaMHU-KJIIHIUCTAMH B JISUTHHOCTI IOPUIUYHUX KIIIHIK, BUSABJICHHS OCHOBHUX €THYHHUX
PU3UKIB, III0 BUHUKAIOTH Y MPOIIEC] IX MPaKTUIHOT pOOOTH, a TAK0X OOTPYHTYBaHHS HAIIPSIMIB
Hi/IBUIIEHHS PIBHA €TUYHOI KyJIbTYpU MaOYTHIX MPAaBHUKIB.

Bukian ocHoBHoro marepianay. IlpodeciiiHa eTuka npaBHMKA CTAHOBUTb CUCTEMY
MOPAIBHUX MPHUHIUIIIB, HOPM 1 TPaBWJI TIOBEIHKH, IO PETYIIOIOTh MisIbHICTh IOPHUCTIB i
Yac BUKOHAHHS HUMH TNpodeciitHux 000B’s13kiB. BoHa BU3HaUae CTaHAApTH HATEXKHOI podeciitHol
MOBEIIIHKH, CIPSAMOBaHI Ha 3a0e3ledeHHs JIOBIpH CYCHUIBCTBA JIO NMPaBHHYOI MisUTLHOCTI,
3aXMCT NpaB 1 3aKOHHUX IHTEpECiB KIIEHTIB, a TAKOX MiATPUMAHHS aBTOPUTETY FOPHIUYHOI
npodecii. opMyBaHHS €TUYHHUX OPIEHTHPIB MalOYTHIX MPAaBHUKIB € HEBiJI'€MHOIO CKJIAJ0BOO
iXHBOI MPOdeciHHOT MIATOTOBKH Ta BAXKIUBOIO IMEPEIyMOBOIO PO3BUTKY MPABOBOI KYJIbTYpPH
cycmiiabeTBa. Sk ciaymrHo 3a3Hadae H. IlapmiB-CaMoin, eTHyHHA 000B 30K MIPaBHUKA TIEpe]
CYCIIJIBCTBOM pealli3yeThes, 30KpeMa, depe3 HisUIbHICTh Pro bono Ta MpaBONPOCBITHHUIITBO,
10 € BXJIMBUMHM eJIeMEHTaMH Npo¢eciiiHOl iICHTUYHOCTI I0PUCTA 1 CIPUSIOTH 3MIIIHEHHIO
JIOBIpH TPOMAJISIH JI0 TIPpaBOBOi cuctemu [ 1, ¢. 334].

VY KOHTEKCTI FOPWIAMYHOI KITIHIYHOi OCBITHM 3a3HA4eHI MPWHIMITH TOIIMPIOIOTHCSA 1 Ha
CTYJICHTIB-KIIHILUCTIB, 5IKi, X04a ()OpMAaNbHO Ille HE MAIOTh CTaTyCy MPaKTUKYIOUMX IPaBHHUKIB,
(bakTUYHO 3MICHIOIOTH OKpEMi BHIM MPAaBHUYOTO KOHCYJIFTYBaHHS Ta B3a€MOJIIOTH 13 pealbHUMU
kimieHTaMu. CaMe TOMY JOTPHMAaHHS €THYHUX CTAHIAPTIB Y AISUTBHOCTI FOPUAMYHUX KITIHIK
Ma€ He JIMIIE OCBITHE, a i Ba)KIIMBE COIllaJbHE 3HAYEHHS.

OpumuuHi KITiHIKY iCHYIOTh €(PEKTUBHUM 1HCTPYMEHTOM IOEAHAHHS TEOPETUYHOI T OTOBKH
CTY/IGHTIB i3 IPaKTHYHOIO JTisnbHICTIO. Taka ¢opMa HaBYaHHS cripusie (OPMYBaHHIO MpodeciiHmX
KOMITETCHTHOCTEH, PO3BUTKY MPAKTUYHUX HABUYOK MPABHUYOTO KOHCYNBTYBAaHHS, a TaKOX
BHUPOOJICHHIO BIJIITOBINAILHOTO CTaBJICHHS 0 MalHOyTHBHOI mpodeciiiHol misnmpHOCTI. Ha
11bOMy akIieHTye yBary 0. Jlomkenp, sIKHH MiAKPECIIOE, IO AisUIBHICTh IOPUANIHNX KIIHIK €
BXJIMBUM 1HCTPYMEHTOM TIO€IHAHHS TEOPETUYHOI MiATOTOBKH CTYAEHTIB i3 MPaKTHYHOIO
JUSUTBHICTIO, 10 cripusie GopMyBaHHIO MPOodeciHHUX HABHUYOK 1 BIIAMOBINALHOTO CTaBJICHHS
JIO TIPaBHUYOI MPaKTUKH [2, ¢. 771].

OaHuM i3 6a30BUX MPUHIUIIB MPOQECIHHOT €TUKH B JTiSUIBHOCTI CTY/IEHTIB-KIIHILIUCTIB €
JOTpUMaHHs KoH(iAeHniiHocTi iHdopMarlii, orpuManoi Bif kiieHTa. KoHpimeHMiiHICTE €
(hyHIAMEHTAITBHOI YMOBOIO (DOpMYBaHHS JAOBIPUMX BIIHOCHH MK 0CO0OI0, SIKa 3BEPTAETHCS
3a TPaBHUYOIO JIOTIOMOTOI0, Ta Cy0’€KTOM, IO 11 Hajae. 3a BiJICYTHOCTI BIICBHEHOCTI KITIEHTA
B 30epeXeHHI TaEMHMIII MTOBIJOMJICHMX HUM BiJOMOCTEeH e(peKTHBHE HaJaHHSA MPaBHUYOI
JIOTIOMOT'H CTa€ CyTTEBO YCKIIAJHEHUM a00 HaBiTh HEMOKIIUBUM.

V NisTTbHOCTI YOPUIMYHUX KITIHIK TIPHHIAI KOH(IIeHITIHHOCTI HaOyBae 0COOIMBOrO 3HAYCHHS,
OCKUTBbKM 1H(OpMAIliS KJITI€EHTa YacTO € JIOCTYITHOI HE JIMIIE OJHOMY KOHCYJIBTaHTY, a W
JICKIJIBKOM CY0’€KTaM KJIIHIYHOI JisUTBHOCTI — CTYJCHTaM-KITHIIIICTaM, BUKJIA/ladyaM-KypaTopam,
a 1HKOJM ¥ 1HIIIMM TIpaIliBHUKaM KITiHiKYM. Taka oprasizamiifHa crierpgika 3yMOBIIOE HEOOXiAHICTh
3aMpoBAKCHHS YITKUX MPaBWI IOBOPKEHHS 3 iH(opMamiero Ta GpopMyBaHHS y CTYICHTIB
YCBITOMJICHHS] OCOOMCTOT €TUYHOI BiAIOBIMABHOCTI 32 11 30epeKeHHs.

Kondinenuiitnoo moTpiOHO BBaXaTH OyAb-sAKy iH(pOpMAIliIo, OTpUMaHy BiJ KJII€HTA IIi[
yac KOHCYJNbTYBaHHS a00 y 3B’S3Ky 3 pO3MJISLIOM Horo mpaBoBoi mpoOiiemu. Jlo Takoi

Jlyeina H. A., Omenvuyx JI. B., ITiocopoodeywruti B. O. Ipogheciiina emuxa
CMYyOeHmig-KaiHiyucmis y OisNIbHOCMI IOPUOUUHUX KATHIK!
npobnemu OOMpPUMAHHS MA HANPAMU 800CKOHAIEHHS
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iH(opMallii HaexaTh epCOHANBHI 1aHi KITi€eHTa, 00CTaBUHH CIIPaBH, 3MIiCT HaJIaHUX JIOKYMEHTIB,
BiJIOMOCTI TIpO MaifHOBHH CTaH, CIMEIHI YH JIIOBI BIIHOCHHH, & TAKOXK caM (haKT 3BEpHEHHS
ocobu 70 ropuauvHoi KiIiHikH. O00B’s130K 30epekeHHS KOH(DIICHIIIHHOCTI TONMIUPIOETHCS K
Ha yCHY, TaK 1 Ha MMCBMOBY iH(opMaIliro, He3aJIeKHO BiJl criocoly ii ikcanii abo nepenadi.

Sk 3a3Hauae T. KonecHik, TisUIBHICTD IOPUAMYHUX KIIIHIK BUKOHY€ HE JIUIIE OCBITHIO, a
BXJIMBY COIiaNIbHY (DYHKIIII0, OCKIJIBKH CIIPHUSE IMiIBUIIICHHIO IPABOBOI KYJIETYpH HACEICHHS
Ta (pOopMyBaHHIO JIOBIpH TPOMAJISH JI0 TPaBOBUX iHCTUTYMLIH [3, c. 80]. Came ToMy MOpYyIIICHHS
STUYHUX CTaHAAPTIB y KIIHIYHIA TiSUIBHOCTI MOXE MaTH HETaTHBHI HACIIJKH HE JIAIIC IS
KOHKPETHOTO KJII€HTa, a I JJIsl aBTOPUTETY I0PUANYHOI podecii 3aranom.

IIpakTuka AiSTBHOCTI IOPUAMYHUX KIIHIK CBiAYMTH, IO MOPYIICHHS MPUHIUIY
KOH(IIEHIIIHOCTI HalYaCTIllIe TIOB sI3aH1 He 3 YMUCHAMH JisSIMH, a 3 HEIOCTATHIM YCBIIOMIICHHSIM
CTYJCHTAMH 3HAYECHHS IBOT0 €THYHOTO 000B’s3Ky. OIHIEIO 3 MOMHUPEHHX MPOOJIEM €
00roBOpeHHs1 00CTaBUH CIIPaB KII€HTIB y HeOPMAILHOMY CepPEeIOBHIL — ITiJ 4aC HaBYaIbHHUX
3aHATh, y MPUMIIICHHIX 3aKIay OCBITH, Y CTYICHTCHKHX YaTax abo0 COI[iaJbHUX MEpexkax.
Hagith 3a BiicCyTHOCTI IPSIMOTO 3a3HAYCHHS MTEPCOHATLHUX JaHUX KITI€EHTA, KOHKPETHI JAeTai
CIIPaBH MOXKYTh JAaTH 3MOTY 1IEHTU(IKYBaTH 0c00Y, MO (PaKTUIHO CTAHOBUTH PO3TOJIONICHHS
KoHbiAeHIiHHOT iH(hopMaIlii.

IH1I0F0 TIPOGJIEMOIO € HEHANIS)KHE IOBOKEHHS 3 JOKYMEHTaMH, 110 MICTATh IIepPCOHAIbHI
JIaHi KITi€HTiB. Marepiaim cripaB iHOA1 30epiratoThest 03 HAJICKHOTO PIBHSA 3aXHCTY, IEPEAAIOTHCS
Yepe3 He3axHICHI eJICKTPOHHI KaHAIM 3B’S3Ky a00 3aJIMIIAIOThCS JOCTYITHHMH JUIS CTOPOHHIX
oci0. Y Takux BHUMagKaX BUHUKAE PU3UK HECAHKIIOHOBAHOTO JOCTYMy A0 iHQopmarii, 110
CYIEPEYUTh SIK STUYHUM CTaHJApTaM MPAaBHUYOL TisITHHOCTI, TAK 1 BAMOTaM 3aKOHOJaBCTBA Y
cepi 3aXUCTy MePCOHATBHUX JaHHX.

Oco06mmiBoi yBaru motpedye BUKOPUCTAHHS MPHUKJIAMIIB 13 KIIHIYHOI IPAKTUKH Yy HABYAJIBHOMY
nporeci. 3 ofHOrO OOKY, aHAJIi3 peabHUX CIPaB € e(hEeKTUBHUM iHCTPYMEHTOM (hOpMYBaHHS
npodecifHuX HaBUYOK CTYAEHTIB. 3 IHIIOTO — BUKOPHCTAaHHA TaKUX MaTepiaiiB IMOBHHHO
3MIMCHIOBATUCS JIMINE 32 YMOBH HAJICKHOI aHOHIMI3aIil iH(popMallii, sKka YHEMOMJIHBIIOE
iIeHTH(DIKAILIIO KITIEHTA.

ITopsn i3 TmpuUHIMIIOM KOH(IAESHIIHHOCTI Ba)XJIMBE 3HAYEHHS B AiSUTLHOCTI CTYJEHTIB-
KJIIHILUCTIB MAa€ MPUHIUI HEJOMYIIEHHS KOHQIIIKTY iHTepeciB. Y MpaBHUYIH isIBHOCTI
KOH(ITIKT 1HTEpECIB PO3IJISAAETHCS K CUTYyaIlisl, 32 SIKOi 0COOMCTI iHTepecH ropucta abo
IHTEpECH 1HIIMX 0Ci0 MOXYTh BIUTMBATH YW MOTCHIIIHHO BIUIMBATH HA HOTr0 00’€KTHBHICTD,
HE3aJIeKHICTh 1 HEYNEepe/DKEHICTh MiJ Yac HaJaHHs MpaBHUYOI JOMOMOTH KI€HTy. Sk
3a3Ha4ae B. 3a00poBchKuil, KOHQIIKT iHTEpECiB MOXKe MATH K peabHUM, TaK 1 MOTEHIIHHUIT
XapakTep 1 MPOSIBJIATUCS B CYNEPEYHOCTI MK NMPUBATHUMH IHTEpECaMH MpaBHUKA Ta HOTO
npodeciitHuMu 000B’I3KaMHu Tiepe]] KITIEHTOM [4].

V IismbHOCTI IOPUAMYHUX KITIHIK 11 TpodieMa HaOyBae 0COOMHMBOI aKTyalbHOCTI, OCKIJIBKH
CTYACHTHU-KIIHIIUCTH e (GOpMyIOTh MpodeciiHi KOMIETEHTHOCTI Ta HE 3aBXIH 3IaTHI
CBO€YACHO imeHTH(iKyBaTH moaiOHi cutyanii. KoH(IIKT iHTEpeciB MOke BUHHKATH, 30KpeMa,
y pa3i HasgBHOCTI OCOOMCTHX a00 COIliaJIbHUX 3B’S3KiB CTYACHTA 3 KIIEHTOM YH 1HIIUMHU
yYaCHUKAaMHU TPABOBIIHOCHH, TOB’S3aHUX 13 BiJIOBIIHOIO CIPaBOO. Y TaKHMX OOCTaBHHAX
iCHy€ pU3HK TOTO, III0 OCOOMCTI cuMMarii, aHTunarii abo iHmI cy0’€KTHBHI YMHHUKH MOXYTh
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BIUIMBATH Ha 00 €KTUBHICTH IPaBOBOTO aHAII3Y Ta MPUHHATTS PillleHb II0JI0 HaJIaHHs PaBHUYO1
JOTIOMOTH.

VY KOHTEKCTI HENONYyHIEHHS KOHQUIIKTY IHTEpeciB BaXKIIMBY pOJb BINIrpac KepiBHHK
IOPUINYHOT KJIIHIKH, SKWH 3MIHCHIOE 3arajbHy KOOPAMHAINID POOOTH Ta OPraHi3OBYE
PO3TOI 3BEpHEHb MK CTYACHTAMHU-KIIIHIIIUCTAMH 1 BUKJIala4aMU-KOHCYIbTaHTaMu. Came
Ha [[bOMY €Talli MO>KJIMBO CBOEYACHO BUSBUTH ITOTSHIIIHHIHA KOHQJIIKT iHTEpeciB, OB’ I3aHUH
13 3BEpHEHHSM 0Ci0, IHTEPECH SKUX € B3aEMHO CYIIEPESUINBAMHU.

Ha BigMiHy Bijg KepiBHMKa KIIHIKM BUKJIQa4-KOHCYJIBTaHT MOXXE BHUSIBUTH HAasBHICTb
TaKOro0 KOH(MJIIKTY JIMIIIE B pasi, SIKIO OOHIBA 3BEPHEHHS CTOPIH MOTPAIUISIOTH OE3MTOCEePEIHBO
JI0 HBOTO JUIA KOHCYAbTyBaHHS. OIHAK y MPaKTHYHIA NisUTBHOCTI IOPHIWYHOT KIIHIKK IIe
BiZIOyBa€ThCA HE 3aBXKJHU, OCKUIBKH 3BEPHEHHS PO3IOALISAIOTECS MK PI3SHUMH CTyIEHTAMH-
KIIHIITUCTaAMU Ta KypaTopamMH. YHACTIIOK IbOTO ICHYE PHU3HK, IO Pi3HI YYaCHUKH KITIHIKH
MOXKYTb IIPAIIOBATH 3 MPOTIIEKHUMHU CTOPOHAMH OHOTO IPABOBOTO CIIOPY, HE YCBIJOMIIIOIOUU
HAsSBHOCTI KOH(MIIKTY IHTEPECIB.

3 oy Ha Iie KepiBHHUK IOPUANYHOT KITIHIKH TTOBHHEH 3a0e3IeuyBaTH MOTePEIHIO TIePEBIpKyY
3BEpPHEHb, CHCTEMAaTH3allil0 iH(pOpMALii PO KII€HTIB Ta KOHTPOJIb 3a IXHIM PO3MOJIIOM.
Takuii opranizaiiHuid KOHTPOJIb J]a€ 3MOTY CBOEYACHO 1ICHTU(IKYBATH MOTESHIIMHI KOH(IIKTH
IHTEepeciB Ta 3amo0iraTu CUTyalisM, KOJU MpaBHUYA JOMOMOTa Hala€ThCcd CTOPOHAM OJIHOTO
H TOro caMoro MpaBOBOTO KOH(DIIKTY, IO € BaXXJIMBOIO YMOBOIO JOTPUMAaHHS TPUHIIHITIB
npogheciiiHOT eTHKH, HE3AICXKHOCTI Ta JOOPOCOBICHOCTI MPaBHUYOT JiSUTEHOCTI.

Tak, OpuUHIUON KOH(INEHUINHOCTI Ta HEJONmyLIECHHS KOHQIIKTY IHTEpeciB €
B3a€MOIIOB’ I3AHMMH €TeMEHTaMH TIpo(eciiiHOl eTHKM CTyIeHTIiB-KTiHIIICTIB. [XHe moTpuMaHHS
3abe3nedye HaJIEKHUN 3aXUCT MpaB Ta 3aKOHHUX IHTEPECiB KIIEHTIB, clpusie (HOPMyBAHHIO
JIOBIPH JI0 MiSTTLHOCTI FOPHAMYHUX KIIIHIK 1 BiZirpa€e BaXIJIMBY POJIb Y CTAHOBJICHHI BUCOKHX
CTaHJapTiB MpodeciiiHOT TOBeiHKN MailOyTHIX TPaBHHUKIB.

BaromMuM uynHHUKOM 3abe3leueHHs TOTPUMAHHS €TUYHHX CTaHIApTiB y AiSNIBHOCTI
IOPUJIMYHKMX KIHIK € HAJICKHUH piBeHb MPodeciiHOro KEpIBHHIITBA Ta KOHTPOIIO 3 OOKY
BUKJIagauiB-KypaTopiB. CaMe HayKOBO-TI€AAroriyHi MpaliBHUKU BiirpaloTh KIIOYOBY POJIb Y
(hopMyBaHHI Y CTYISHTIB-KJIIHIIMCTIB PO3YMIHHS 3MICTy Tpo(deciiHOT eTUKH Ta YCBIIOMIICHHS
BIJITIOBiANBHOCTI 3a PE3yJIbTATH CBOET AiSITBHOCTI.

Y Mexax (yHKIIOHYBaHHS IOPUIMYHOI KIIHIKM BHUKJIAaa4d-KypaTop HE JIMIIE 3[iHCHIOE
KOHTPOJTh 3a SIKICTFO TiJITOTOBKH ITPABOBHX KOHCYJIBTAITIH, a i 3a0e3reuye JOTPUMaHHS CTyJICHTaMU
OCHOBHHX E€THYHUX HPHHIMIIB MPAaBHUYOI MISUIBHOCTI. 30KpeMa, BiH Ma€ OLIHIOBATH MOXKIIUBI
PYBUKH TIOPYIICHHS KOH(IICHIIIHHOCTI, CBOEYACHO BHSBIISTH TOTEHIIIMHI CHTYyAaIlli KOHMIIKTY
IHTEepecCiB, a TAKOXK CHPHATH (POPMYBAHHIO B CTYACHTIB HABUYOK €TUYHOIO aHaJIi3y mpodeciitHux
CHUTYyariil.

BaximBy poJib Bifiirpae Takok IHCTUTYIIIHHAN PiBeHb 3a0€3MeYCHHST eTHYHUX CTaHIApTIiB
y HisUIBHOCTI IOpMAMYHMX KIiHiK. MeThcs, 30KkpeMa, Ipo po3poGNeHHs Ta BIPOBAKEHHS
BHYTPIIIHIX TIOJIOKEHB 1 TPOIIEAYp, IO PETTIAMEHTYIOTh ITOPSIIOK pOOOTH 3 KITIEHTaMH, 00POOKY
MEPCOHATTBHUX JIaHWX, OpTaHi3allilo JOKYMEHTOOOITY Ta B3a€MOJII0 MK CTyJACHTaMHU M
BHUKJIafa4amMy. HasBHICTD YiTKMX OpraHizamiifHUX MpaBII CHPHSIE MiHIMI3AIli PU3HKIB TIOPYIICHHS
eTUYHHUX HOPM 1 (pOPMYBAHHIO B CTYICHTIB BiIMOBIZAIIEHOTO CTABICHHS 0 BHUKOHAHHS
npodeciiHuX 000B’SA3KiB.
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Okpemoi yBaru motpedye (GOpMyBaHHS B CTYICHTIB 3[aTHOCTI JIO CAMOCTIHHOIO €THYHOTO
OIIHIOBaHHS TMpo(deciiHMX CHUTyallil. Y peanbHI NMpaBHUYIA TPAKTHIN FOPUCTH HEPITKO
CTUKAIOTHCS 31 CKIaAHUMH MOPAIbHUMH AWIEMaMH, PO3B’A3aHHS AKX MOTpedye He uime
3HAHHSA HOPMATUBHUX BHMOI, ajl€ ¥ yMIHHS NpUMaTH BiANOBIJANBHI PIICHHS 3 ypaxyBaHHSAM
npodeciiHuX i CyCIUIBHUX IIHHOCTEH. Y 3B’S3KY 13 UM Yy MeKax KJIIHIYHOI OCBITH JOLLITEHO
CTBOPIOBATH YMOBH [UI PO3BHTKY KPUTHYHOTO MHCJIEHHS CTYHACHTIB Ta iXHBOI 37aTHOCTI
aHaJIi3yBaTH €TUYHI aCIEKTU IPABHUYO]I JisUTBHOCTI.

Omxe, TSUTBHICTD IOPUIMYHNX KIIHIK CTBOPIOE CIPHATINBE CeperoBuIe /il GopMyBaHHS Y
CTYZCHTIB-IIPaBHUKIB HE JIMIIEC MPAKTHIHUX HABUYOK HAJaHHA MPAaBHUYOI JOMIOMOTH, a i
BHCOKHX CTaHIapTiB MpodeciiHoi eTuku. J[oTpHuMaHHS TPHHIMIIIB KOH(DIASHIIHHOCTI,
HEJIOMYIIeHHs! KOH(IIKTY iHTepeciB, BiANOBINAIBHOCTI Mepe] KII€EHTOM 1 CYCHiJIbCTBOM €
BJIMBOIO IEPEIYMOBOK €(eKTHBHOTO (PYHKIIOHYBAHHS IOPUANMYHUX KIIHIK Ta (POPMyBaHHS
JIOBIpH TPOMAJISIH JI0 TIPpaBHUYOT mmpodecii.

BucnoBku. KOpuauyHa KiTiHIYHA OCBITa € BRXKJIMBUM IHCTPYMEHTOM (hOpMyBaHHS MPOoGeciiHOT
€THKU MalOyTHIX IPaBHUKIB, OCKLUIBKU MOEAHYE TEOPETUYHY MiTOTOBKY CTYAEHTIB i3 IPAKTUYHOIO
JUSUTBHICTIO Y cdepi HaJaHHA MPaBHUYOI JOMOMOTH. Y Tpoieci poOOTH IOPUINIHHAX KITIHIK
CTYIICHTH-KJTIHIIUCTH HaOyBarOTh He JIMIIe MpodeciiHIX HaBHYIOK ITPABOBOIO KOHCYJIbTYBAaHHS, a
1 TOCBily TOTPUMaHHS OCHOBHUX €THYHUX CTAHJAPTiB MPABHUYOI JisIIBHOCTI.

BonHovyac HaiOULIBI MOMUPEHUMH MPOOJIEMaMH B JISUTBHOCTI CTYACHTIB-KIIHIIMCTIB €
PU3UKH TIOpYIIEHHS KOHQIACHIIHHOCTI 1H(pOpMAIlii KITIEHTIB, MOXKIHBI CUTYyaIii KOHIIKTY
iHTepeciB, a TaKOXK HEJOCTAaTHIM piBeHb YCBIIOMIIECHHS Mpo¢eciiHOi BiAMOBITAIBHOCTI MiJ
Yac HaJaHHS MpaBHUYOI gomoMordn. OCHOBHUMHM YMHHHUKAMH BUHHMKHEHHS TaKHX IpoOJeM
ICHYIOTh OOMEKEHUH MPaKTHUYHUI JTOCBIJl CTYIEHTIB, HEJOCTaTHI C(OPMOBAaHICTh HABHYOK
ETUYHOTO aHaTi3y MPpo(eCciHHNX CUTYaIlii 1 HEIOCKOHATICTh OKPEMHX OpraHi3aliftHuX MeXaHi3MIB
3a0€3MECUCHHS €THYHUX CTAHIAPTIB Y MiSUIBHOCTI IOPUINYHUX KITIHIK.

3 MeTOI0 MiIBHIICHHS PiBHSA TOTPUMaHHS NMpodeciiHOi eTHKH B JISUIBHOCTI CTYACHTIB-
KIIIHIIUCTIB JIOMIJIBHUM € TIOCHJICHHS €THYHOI CKJIQJ0BOI FOPUIMYHOI OCBITH 3a JOTIOMOTOO
AKTUBHOTO BUKOPHCTAaHHS NMPAaKTUKO-OPI€HTOBAHMX METOJIiB HaBUaHHS, CUCTEMAaTUYHOIO aHaNli3y
eTUYHMX CHUTYaLlilf, 0 BUHUKAIOTh Y TPABHUYill IPAKTHUIIl, & TAKOXK YIOCKOHAJICHHS BHYTPIIIHIX
MPOLEAYP MisUIPHOCTI IOPHIWMYHUX KITIHIK, CIPAMOBAHWX Ha 3amo0iraHHsS MOPYIICHHSIM
KOH(IJCHIIHHOCTI Ta BUHUKHEHHIO KOH(QIIIKTY iHTepeciB. BaxknuBy posib y 1[bOMy mpoIieci
BiZlirpae HajexHUN NpodeciiHUl CympoBiA MiSUTBHOCTI CTYAEHTIB-KOHCYJIBTAHTIB 3 OOKY
KepiBHUKa (KOOpPAWHATOPA) IOPUINYHOI KIIIHIKA Ta BHKIAAadiB-KypaTopiB. Takuil cympoBijg
3a0e3reyye KOHTPOJIh 33 JOTPUMAHHSIM CTYACHTAMHU-KIIHIIUCTAMH MPOQPECIHHO-eTHIHUX
CTaHJapTiB, crpuse (HOpPMyBaHHIO B MaiOyTHIX MHpPaBHUKIB KyJIbTypH IHpodeciiHoi
BiAMOBIAANBHOCTI, HEYNEPEIKEHOCTI Ta TOOPOCOBICHOCTI, a TAaKOX (POPMYBAHHIO HAJIC)KHUX
HABUYOK €THYHOI MOBEIHKU B MPOLIEC] 3A1MCHEHHS MPaBHUYOT TisSUTBHOCTI.
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N. A. Luhina, L. V. Omelchuk, V. O. Pidhorodetskyi. PROFESSIONAL ETHICS
OF STUDENT CLINICIANS IN LEGAL CLINIC ACTIVITIES: PROBLEMS OF
COMPLIANCE AND WAYS TO IMPROVE

The article is devoted to the study of the peculiarities of compliance with the norms of
professional ethics by student clinicians in the activities of legal clinics. The relevance of the
topic is obycnosnena the growing role of clinical legal education in the system of training
future lawyers and the need to develop not only professional competencies but also high
standards of ethical conduct. The authors emphasize that legal clinics ensure the integration
of students’ theoretical training with practical activities, enabling future lawyers to gain
experience in legal counseling, interaction with clients, and decision-making in real legal
situations.

The article analyzes the content and significance of professional legal ethics as a system
of moral principles, norms, and rules of conduct that regulate legal practice and aim to
ensure public trust in the legal profession. Particular attention is paid to the specific
application of ethical standards in the activities of student clinicians who, although they do
not yet formally have the status of practicing lawyers, are actually involved in providing legal
assistance to individuals.

The main ethical risks that arise in the practical activities of student consultants in legal
clinics are identified. Among them are violations of the principle of client confidentiality,
possible situations of conflict of interest, as well as failure to comply with the standards of
professional communication. It is substantiated that the reasons for such violations are
primarily the insufficient practical experience of students, limited skills in ethical analysis of
professional situations, and the insufficient level of institutional regulation of certain aspects
of legal clinic activities.
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Special attention is paid to the role of academic supervisors and internal organizational
mechanisms of legal clinics in ensuring compliance with ethical standards. The need to
strengthen the ethical component of legal education, introduce practice-oriented teaching
methods, analyze ethical situations, and improve internal procedures of legal clinic work is
emphasized. It is concluded that the development of students’ ability to independently assess
ethical aspects of professional situations is an important prerequisite for training responsible
and ethical legal professionals.

Keywords: legal clinic, professional legal ethics, student clinicians, confidentiality, conflict of
interest, legal education, legal assistance.
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KOPEJIALIA MIZKHAPOAHOI'O ITPABOITOPAAKY
TA ITPAB JIIOAUHU B CYUACHOMY
MIZKHAPOJHOMY IIPABI

Cmamms npucesiuyena OOCHONCEHHIO 83AEMO38 A3KY MINCHAPOOHO20 NPABONOPSOKY md
npae MoOUHU 8 CYYACHOMY MIJICHAPOOHOMY npaei. Poszensinymo Haykosi nioxoou 00 maxux
NOHAMb, K «CEIMOBULL NOPSIOOK», «MINCHAPOOHULL NOPAOOKY, «MINCHAPOOHUL NPABONOPSIOOK Y,
«npasa aOOUHUY». Y CYUACHUX YMOBAX MINCHAPOOHUX GIOHOCUH NpoOiemu 3abe3neyueHHs
CMabinbHOCMI MINCHAPOOHO20 NPABONOPSOKY, 8 OCHOBY K020 NOKIAOEHI OCHOBONOJOMNCHI
NPUHYUNU MIJICHAPOOHO20 Npasd, 30Kpema Ui noeaza npag aoOUHU, NompeOyioms 3HAYHUX
3YCUTL MA AKMUBHUX NPABOMIPHUX Oitl 0epHcas AK OCHOBHUX CYO ‘€EKMie MINCHAPOOHO20 NPasda.

B3aemoss 30k midne npasamu 1100UHYU Ma MIHCHAPOOHUM NPABONOPAOKOM PO32IAOAEMbC 5K
00HA i3 YYHOAMEHMANbHUX XAPAKMEPUCUK CYYACHOT CUCmeMU MiJCHAPOOHO -NPAB08020
peeyniosanns. Lli 06a nonamms cmanoeisams 0CHO8Y CYUACHO20 MINCHAPOOHO20 NPABA 5K
HOPMAMUBHO20 pPe2yiamopa CUCmeMu MINCHAPOOHUX GIOHOCUH V CyuacHoMy ceimi. ¥V pa3zi
HexXny8aHHs 0OHO20 i3 Yux A8uly 8i00Y8acmbCs OUCOANAHC MONCTUBOCHIEL MUPHO2O CHIBICHYBAHHSL,
OCKIbKU Npasa mOOUHU MONCHA peanizysamu, 3a0e3neuumu mda 3aXucmumu 6 YMo8dx
OOMPUMAHHsL 8CiMa CyO ' ekmamu NPUHYUNie i HOPM MINCHAPOOHO2O0 NpaAsd, wo, ldcHe, I
CMAaHo8UmMb MidicHapoOHuil npasonopadok. Kpusa cyuacnozo misxcnapoonoeo npagonopsoxy
noJaeae He CMiibKU y I0CYMHOCME HOPM, CKLIbKU 6 HeOOCAMHIl eqheKmuUeHOCME IHCmumyyii i
MEXAHIZMIB peanizayii MidCHaApOOHO-NPABOB0I BIONOBIOALHOCHII.

Kniouogi cnosa: misxcnapoone npaso, MidchapoOHUull NPpagonopsooK, npasa a00uUHU,
MIHCHAPOOHI cmaHIapmu npas oOUHU, MIDCHAPOOHO-NPABO8A 8i0N0BI0ANbHICNY.

IocTanoBka npodaemu. CydacHi TeHIEHINT ¥ chepi MDKHAPOTHHUX BITHOCHH Ta CY4acHOTO
MIXKHApPOJTHOT'O TIPaBa, Ha XKaJlb, HE JTOJAIOTh ONTHUMI3MY MIOJO0 CTabiIbHOCTI MI>KHAPOIHOTO
MPaBOMOPSIIKY, OCHOBH AKOro Oynu 3aknaneHi micns Jpyroi cBitoBoi BiliHH. CydacHUi
MDKHApOIHUH MPaBOIMOPSIIOK CTUKAETHCS 3 PSIIOM BUKIIMKIB, Cepel SIKMX 30pOoifHi KOH(IIKTH,
SKOJIOTTYHI KaTacTpo(u, TyMaHITaApHI KPH3H, OOMEXEHICTh MiKHAPOTHO-TIPABOBUX MEXaHI3MIB
IPUMYCY JI0 BUKOHAHHS HOPM MIKHAPOIHOTO IIpaBa, [0 3arajioM 0e3rocepeIHbO BILIHBAE HA
eexTuBHICTH peanizaiii Ta 3axucTy npas moauan. CaMe TOMY JOCHIJKEHHS KOpe Al
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MDKHAPOIHOTO MPABONOPSIKY ¥ MPaB JIOIUHU € BKIHBUM Ta aKTYaIbHUM 5K Y TCOPETHUHIN
TUTOIIMHI, TaK 1 3 MPAKTHYHOI CTOPOHH.

AHani3z ocTtaHHiX gocaigkeHb i myOJikaniii. 3aradbHUM Ta OKPEMHM acIeKTam
1iei npoOieMaTUKU MPUCBSITUIM CBOI HAyKOBI Mpali Taki BITUYU3HSAHI JOCHIAHHUKH, SIK
O. P. Baiiuexosceka, C. I1. ['onosatuii, I. M. 3a0apa, €. . Ctpensuosa, €. JI. CTpenbloB Ta iH.

MeToro cTaTTi € TOCTIHKEHHS B3aEMO3B’ 13Ky MIKHAPOIHOTO MPABOIIOPSIIKY Ta TPaB JIFOAWHN
B Cy4acCHHMX YMOBAax, BU3HAYCHHS POJi MDXHAPOIHUX CTAHIAPTIB TNpaB JIOJWHU B CHCTEMI
MDKHAPOIHOTO TPABOIOPSIKY, a TAKOXK aHAJl3 MMOJAIBIIOr0 PO3BUTKY MIKHAPOIHO-TIPABOBUX
MeXaHi3MiB 3a0e3MeYeHHs [UX SIBHIIL.

Buxsian ocHoBHOro Martepiamy. CydacHHi PO3BUTOK MDKHAPOIHOTO IIPaBa XapaKTepU3yEThCS
MTOCHJICHHSM B3a€MO3B’SI3KY MK MDKHAPOIHHUM MPABOMOPSIKOM 1 MIKHAPOIHOK CHCTEMOIO
3aXUCTy MpaB JIOAWHHU. Jlpyra MMoJI0BHHA MHUHYIIOTO CTOPIUdYs O3HaMEHYBalacs THM, IIO IIpaBa
JIFOAVMHY TTOCTYIIOBO BUIIIUIM 32 MEXI1 HAI[lOHAJBHUX FOPUCIUKIIN MiJ cCUCTEMY MiXKHApOIHO-
IpaBOBOTO peryioBaHHA. lle 3ymMoBmIO (GopMyBaHHS HOBHX MiAXOXIB 1O PO3YMiHHS
MIDKHApOJHOT'O TPAaBONOPSNKY, Y SKOMY O 3a0e3leueHHS Ta 3aXUCT MpaB JIFOAWHH CTaIH
OJTHI€IO 13 OCHOBHHX ITIHHICHUX 1 HOPMATHBHHX OCHOB, OCKUIBKH ITpaBa JIFOAWHH PO3TIISIAFOTHCS
HE JIMIIE SIK BHYTPILIHBO/CP)KaBHA KaTeropis, a K yHiBepcanbHa MiKHAPOIHO-NIPABOBA LiHHICTb,
1110 3arajioM BH3HAya€ XapakTep i CIpsMOBaHICTh PO3BUTKY MIXKHAPOIHOTO MpaBa.

ITopiBHSHO 3 MHMHYJIMM CTOPIUYsAM, Jpyra TMOJOBHHA SIKOTO OXapaKTepU3yBajlacs sK IMepioj
CTaHOBJICHHS CYYacHOI CHCTEeMH MDKHApOIHOTO MpaBa, modaTok XXI CT. 03HaMeHyBaBcs
nporecaMu i mpoOrieMamy, sIKi 3yMOBIIOIOTE 00’ €KTUBHY HOTpeOy B pehopMyBaHHI HOPMATUBHOT
Ta IHCTUTYIIMHOI CKJIaJJOBUX MIDXHApOIHOTO TMpaBa. Wnerbes Hacamrepesl mpo Oe3mnexy
CBITOBOT'O MPABOMOPSIKY, TIPO €PEKTHBHICTh MIXXHAPOTHOTO MPaBa SIK HOPMATHBHOTO PEryJIATOPa,
110 3a0e3Meuye CTaOUTbHICTh CUCTEMH MDKHAPOIHUX BITHOCHH 1 MDKHAPOIHOTO CITIBPOOITHHUIITBA,
BJIacHE, OE€3MEYHOTO CMiBICHYBAaHHS Jiep>KaB IIMBUII30BAHOTO CBITY 3arajloM. YTIM y 3B’sI3Ky 13
30pOHHOI0 arpeciero pociicbkoi Qeneparii mpotn Ykpainu, sika posnodanacs me 2014 poky,
a cBO€T moBHOMAcIITabHOCTI HaOyna 24 yrotoro 2022 p., epe] CBITOBUM CIIBTOBapHUCTBOM,
3okpeMa mepex OOH Ta iHOIMMH MIXHApOJHWMH OpTaHi3allisIMH YHIBEpCAIBHOTO Ta
PETIOHATTLHOTO XapakTepy, MOCTAI0 MUTAHHS PEaNbHOTO 3a0€3MeUYeHHs TUX LIiJIei 1 3aB/IaHb,
33151 IKUX 1 Oynu Bonu ctBopewi [9, ¢. 300].

CraHOBIIEHHSI MXKHAPOTHOI CHCTEMH 3aXHCTY TIPaB JIIOAWHHU CTAJI0 ONHHUM i3 KIFOUOBHX
€TaIiB eBOJIIOIII CYyJaCHOTO MIKHAPOIHOTO MPABOMOPSIKY, OCHOBHI 3acaiil SIKOTO 3aKpIIICHO B
Craryti Opranizarii O0’equannx Hamiil, sikuit Bu3Hauae moBary 10 IpaB JIFOAUHNA H OCHOBHHX
cB00OA K ONMH i3 (yHAAMEHTANbHUX NPHUHIUIIB MiKHapoaHOi cucteMu. CydacHHH
MDKHAPOIHUH TIPABOIIOPSIOK SIBISIE COOOI0 CHCTEMY BIOPSIIKOBAHUX MDKHAPOIHO-TIPABOBUX
BIJIHOCHH, 10 (DYHKIIIOHYIOTh Ha OCHOBI 3araJIbHOBU3HAHMX TPHHIIMITIB 1 HOPM MIDKHAPOIHOTO
mpaBa, 3a0€3MeUYyloThCs IHCTUTYHIHHUMHU MeXaHi3MaMHu Ta CIPsSMOBaHI Ha HMiATPUMAaHHS
MDKHApOJIHOTO MUPY, O€3MeKN H CIiBpOOITHUIITBA AEPKAaB.

Momo TepMiHOIIOTIT, BAPTO HATOJOCHTH, IO B HAYIIl 3aCTOCOBYIOTHCS TaKi TEPMiHH, K
«CBITOBHH TOPSIOK», «CBITOBHH IPaBOMOPSAOKY», «MIXHAPOTHUN MPABOMOPSIOK» TOIIO.
omo Tepmina «cBiToBHi Mopsanok», ['enpi Kiccinmxep (CitoBuit mopsaok. Pozagymu mpo
XapakTep Hallii B iCTOPHYHOMY KOHTEKCTI) 3a3Hayae, M0 BiH OyB 3alpoIlOHOBAaHUI Maibke
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YOTHPH CTOJITTS TOMY Ha MHpHi kKoH(epeHuii y Becrdani. €quHo0 3araqbHOBH3HAHOIO
MiZICTABOI0 HASBHOTO CBITOBOTO IMOPSIKY 3aJIMIIAIOTHCS BecT(danbchki mpuHIMny. CydacHa,
ChOroJIHI BKe mobanbHa Becrdanbcbka cuctema — Te, M0 NPUHHATO HA3WBATH CBITOBUM
CHiBTOBapHCTBOM, JOKIIAJIA€ 3yCHIIb, 00 MOCIaOUTH aHAPXIYHY MPUPOIY CBITY 3a JOMOMOIOKO
posray’keHoi Mepexi MIKHAPOAHUX IPABOBUX 1 OpraHizallifHUX CTPYKTYyp, MOKIMKAaHUX
CIIPHUATH BIJKPHUTIH TOPTIBIIi Ta CTAOLIBHOCTI MiXXHAPOIHOT (PIHAHCOBOI CHCTEMH, BCTAHOBUTH
yXBaJIeH1 TIPUHIUITA BUPINICHHS MIKHAPOIHUX CYIIEPEYOK, & TAKOXK BIPOBAIUTH OOMEKECHHS
y BEJICHHI BO€EH, SKIIO BOHH BifOyBaroThcs [6, ¢. 12—14]. AHami3yrouu CBITOBUI MOPSJIOK,
Horo Mi>KHapoOJIHY Ta HallloHaJIbHY perjamentanito, €. J[. CtpenpuoBa ta €. JI. CTpension
3a3HAYaroTh, 10 PEMIAMEHTOBAHHUH TPaBOBUMH TIOJIOXKEHHSIMH CBITOBHH TOPSIOK, 200 CBITOBHI
MPaBONOPSIOK, — IIe CKJIaJIHA Ta JUHAMIUYHA CHCTEMa B3a€EMOBIIHOCHH PI3HUX JIepKaB,
MDKHAPOIHUX OpraHi3alliif, COMaTbHAX Ta HAIlIOHAJIBHUX CIUILHOT, sIKa (DYHKITIOHYE Ha OCHOBI
npaBoBoi periaamenTtanii. Came Takuil NpaBOMOPSAOK — 11€ YMOBM M rapaHTii yCHiIIHOTO
MDKHApOJHOTO CHIBPOOITHUIITBA B Pi3HUX rally3sX 1 cepax *KUTTEIISUIBHOCTI JIIOAEH, Ha 110
nocTiiiHo 3Beprae yBary OOH y Ba)JIMBHX MiXKHApOJIHO-TIPABOBUX JTOKyMeHTax [8, c¢. 518].
Ha aymky BuYeHHX, OCHOBHI XapaKTEpHI PHCH Cy4acHOTO CBITOBOTO IOPSIKY: HAasBHICTh
MDKHApOJHHUX OpraHizallii, MOKJIMKaHUX 3a0e3redyBaTH AOTPHMaHHS BCTAHOBJICHUX HOPM.
e OOH, G7, HATO, MB® Ta iH.; ocobnuBa yBara Ha po3B’si3aHHs TJI00aTbHUX MPOOIIeM
PO3BUTKY JIFOJICHKOI IMBLTI3AINI; 3pOCTaHHS PI3HOMAHITHOCTI MOJITHYHOTO PO3BUTKY, KITBKOCTI
AKTOPIB CBITOBOI'O MOJITUYHOTO TIPOIIECY; B3a€MOIPOHUKHEHHS TPAHCHAIIOHATLHIX, PErIOHATHHUX,
HalllOHAJBHUX 1 JIOKAJIBHUX, IUBUII3AIIMHUX 1 €THOMOMITHYHUX MPOLECIB; CyNepewInBa ais
TEHCHILIN 10 0araTomoyiapHoro / OJHOMOJSpHOrO cBity [1, c. 88].

Ha nymxy O. P. BaiinexoBcbkoi, MixkHapoqHHI TIPAaBOMOPSIOK — 1€ (PaKTUIHUH CTaH
BITOPSZIKOBAHOCTI MIKHAPOJAHUX BITHOCHH, IO C(OPMYBABCS 1 Ji€ K pe3yiabTaT peamizarlii
NPHUHIIUIIB 1 HOPM YMHHUTO MDKHAPOJHOTO IIPaBa Ta 3a0e3MeUyeThCS 38 JOIOMOTOI0 OCOOJIMBOTO
MiKHApOIHO-IPABOBOTO MexaHi3my [2, c¢. 184].

Y IOKTpUHI BUCTIOBIIOETHCS TyMKa, 10 MIXKHAPOTHHUN MPaBOMOPSIOK CKIAIAI0Th TUTBKA
TPABOMIpPHI Jii cy0’€KTIB MIKHAPOIHOTO TIpaBa, TOOTO MisSUTLHICTH, SIKA BIIOBIIAE TPUHITAIIAM
Ta HOpMaM MIXHapOAHOTO Hpasa. JloCHiaKy0un BIaCTUBOCTI MIXXKHAPOIHOTO IPABOMOPSIIIKY,
I. M. 3abapa 3a3Hauae, 0 YMOBOIO MiATPUMKH MIXXHAPOAHOTO MPABOIOPSIIKY € MPaBOMIpHICTH
Jlif cy0’€KTIB MKHApPOIHOTO Tipasa [4, ¢. 118].

HopmaTuBHOIO OCHOBOIO MIKHApPOTHOTO MPABOMOPSNKY € 3aralbHOBH3HAHI TPHHIAIIN
MDKHApOAHOTO TpaBa, sIKi 3akpiruieHi Hacammepen y Craryti Opranizanii O6’ennanux Hariit. [lo
HHUX HaJIeXaTb: CyBEpEHHA PIBHICTH JCprKaB, TEPUTOpiabHA HITICHICTD Jep)KaB, HEBTPYUYaHHS
y BHYTPIIIHI CIIpaBH, MUPHE BUPIIICHHS CIIOPIB, ITOBara JI0 MpaB JIFOIMHU, CyMJIIHHE BUKOHAHHS
MDKHapOJHHX 3000B’s3aHb. BiacHe, 1i mpuHOHNH 1 GOPMYIOTh HOPMATUBHY OCHOBY
MDKHApOJIHOI NMPaBOBOi CHCTEMH Ta BH3HAYAIOTHh IpaBHJIa MOBEHIHKU JIEpXKaB SIK Cy0’€KTIiB
MDKHApOIHOTO MPaBa.

Skmio mopiBHIOBATH MpaBa JIOMWHU B paMKaxX TPAAHWIIHHOrO0 MIKHAPOIHOIO IpaBa
(o [pyroi cBiTOBOI BiifHM) 1 Cy4acHOTO MIKHAPOIHOTO 1IpaBa, TO BapTO 3a3HAYUTH CYTTEBY
BiIMIHHICTb, SIKa 3BOJUTHLCS JIO TPATUIIIMHOTO MIKHAPOIAHOTO MpaBa, 10 OyJ0 HacaMmepes
PETYISTOPOM BiAHOCHH JIMIIEC MK JEpXKaBaMH K €IMHUM Cy0’€KTOM MDKHApOTHOTO IIpaBa.
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Boauanocs, 1110 Jr0a1Ha, il npaa, iXHiil 3aXUCT Mepe0yBarOTh JIMILE il FOPUCAUKINIEIO IepKaBU.
BoaHovac TpanuiiiiHe MiKHapOJHE MPaBO MICTHIIO PsA IOKTPHH, sIKi OylM CKepoBaHI Ha
3aXHCT OKPEMHX TPYII YU KaTeropill JroseH, SK-0T KOMOATaHTH, KEPTBH MAaCOBUX MOPYILICHB,
MeHmUHH Tomo. CydyacHe MiXKHAapoJHEe HPaBO BIAXOIUTH BiJl PO3MIIAIY INpaB JIOJUHH 3
MO3HIIIT JOKTPUHY HEBTPYYAHHS y BHYTPILIHI CHPaBU JCPXKABH W TEPEXOAMTH IO IMO3MIIIi
BHU3HAHHS JIFOJMHU K Cy0’€KTa TpaB Ta 00OB’S3KiB, PETYIIOBAHHS SKUX BHXOIUTH 33 MEXI
HAI[IOHAJIBPHUX IOPUCIUKIIIN came Iijl BIUTMB HOPM MDKHApOIHOTO IMpaBa K YHIBEpPCaIbHOTO,
TakK 1 perioOHaJIbHOTO PiBHIB.

Crorofni 6e33anepedHoro € Te3a po Te, 110, 3 OAHOTO OOKY, TPaBa JIIOJUHU B Cy4aCHOMY
CBITI iCHYIOTh I[IHHICHOIO OCHOBOIO MIXKHAPOAHOTO IPABOMOPSIKY, € IPIOPUTETHUM 00’ EKTOM
MDKHApPOHO-TTPABOBOTO PETYIIOBAHHS, (POPMYIOUX BOITHOYAC TYMAaHICTHYHUNA XapaKTep CyJacHOro
MIXXKHApPOJHOTO TpaBa, a 3 IHIIOro — 30pOiHI KOHMIIKTH, MPoOIeMHA MiXKHAPOIHO-TTPABOBOT
BiJITIOBITAILHOCTI 3a TMOPYIICHHS MPHHIUINB Ta HOPM MIXKHAPOJIHOIO IpaBa CTAHOBIATH
3arpo3y HaJISKHOI peaizallii Ta 3aXucTy 0a30BHX IpaB JIIOAWHH, TAKHX K MPABO Ha JKUTTS,
cB00OJTY, YeCTh, TIHICTD, OE3IEKY TOIIIO.

MixHapoaHa XapTis TpaB JIOAWHU, sSKa CKIAAA€ThCs 13 3arajabHOi JeKiaparlii mpas
moauHu (1948 p.), MiXKHapOAHOrO MaKTy MPO TPOMAIIHCHKI 1 modiTH4HI npasa (1966 p.) Ta
MixxHapoAHOTO TAKTy MPO €KOHOMIYHI, COLiaNIbHI Ta KylbTypHi mpasa (1966 p.), chopmyBana
VHIBEpCalbHI CTaHAAPTH MIDKHAPOJHOTO TIpaBa MpaB JIIOJIWHH, SKi JEepKaBH 3000B’s3aHi
MOBKATH Ta 3a0e31euyBaTH.

Bin momenty yxBanenHs Craryty Opranizanii O6’enqnanux Hariit tTa oco0nuBo micist
NpUAHATTA 3arajipHOl Jekiapalii mpap JIOAUHU B MiXHApPOAHOMY MpaBi chopmyBaBcs
MIAX1], BIATTOBIIHO O SIKOTo 3a0e3MeYeHHS MTPaB JIFOJUHN CTAJIO OJJHUM 13 OCHOBHHX 3aBJaHb
MDKHApPOJHOI CIIITBHOTH. Y Pe3yNbTarTi Mpasa JIOAMHE MOCTYIIOBO TpaHCHOpMyBaIucs i3
BHYTPIIIHBOJICPKABHOI KaTeropii B mpeAMeT MIXKHAPOIHO-TIPABOBOTO PETyIIOBAaHHS.

Cranom Ha 2011 pix Heknapaniro OOH nepexnaneHo 337 moBamu cBiTy. BoHa no3Haumacs
Ha (HOpMyBaHHI MDXHAPOJIHHUX 1 HAIlIOHAJHLHUX IOPUINYHUX cUcTeM. Ilompu CBill craTyc sk
IOKYMEHTa, III0 He Ma€ 3000B’s13aIbHOT CHITH, BOHA MaJla 3HAUHUH BIUIMB Ha BCIO MDKHAPOIHY
apeHy: aJpKe 4uMao ii MPUNUCIB BU3HAHO TaKUMHU, 1[0 MAIOTh O00B’SI3KOBY IOPUANYHY CHUITY
qutst nepxas-wieHiB OOH y craTtyci Hopu 36uuaesoco mixcHapoonoeo npasa 3, c. 247].

Kopensmiro MixkHapoTHOTO IPaBONOPSIAKY U MpaB JIOIMHA MOXKHA PO3TILIATH B KITBKOX
acmeKkTax. Axcionoziunuii acnekm IUX OBOX SIBUII 3BOIUTHCS IO TOTO, IO B CY4acHOMY
MDKHApOJHOMY IpaBi NPHHIUITY T'yMaHi3My HpUAIIS€ThCS Bee Oinblne yBaru. I came mpasa
JIFOAMHH € I[IHHICHOIO OCHOBOIO MIXXKHAPOAHOTO MPABONOPSIIKY, OCKUIBKY IpaBa JIIOAUHH — 1€
VHIBEpCaIbHUIA MOPaJILHO-TIPABOBUI OPIEHTHP, B IEHTPI SKOTO 1HAMBIJ, JIIOAWHA SK HOCIH
HEBIJ’eMHUX TIpaB 1 cBoOoa. Came 3a yMOBH €(DEKTHBHOTO MIKHAPOIHOTO MPABOMOPSIKY
CTBOPIOIOTHCS] HAJICKHI ¥ BaroMi yMOBH JUIs peaiizamii Ta 3aXHUCTy IpaB JoIuHA. J[o ToTOo X
3aranpHa JeKapallisi MpaB JFOJAWHH, 3aKpIIUTFOIOYM TIOKOJNIHHS TIpaB JIIOJUHH, 10 TPaB
TPETHOTO MOKOJIHHS BIIHOCHTH IPABO Ha COIIANBHUN 1 MDKHAPOIHUH MOPSIOK. 3a TaKuX
YMOB MDKHAPOIHUH MPABOTIOPSIAOK MOXKHA PO3TILIIATH SK CTaH YIOPSIKOBAHOCTI MiXKHAPOTHUX
BITHOCHH, L0 IPYHTYETHCS Ha JOTPHUMAHHI JepXKaBaMH HOPM 1 HPUHIMUIIB MiXHAPOIHOTO
npasa B cepi mpas JrouHU. Y 1IbOMY KOHTEKCTI [paBa JIFJJMHH € HE JIMIIE OKPEMHM IHCTHTYTOM
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MDKHApOJHOTO NpaBa, a i OMHUM 13 KIIOYOBHX I[IHHICHUX OPi€EHTUPIB MIKHApOJHO-NIPABOBOT
CUCTEMH.

Hopmamuenuii acnexm KopeIsiii Mi>XKHAPOJHOTO TPABOTIOPSAKY 1 PaB JIOIUHHU IOJISATAE
B TOMY, IO ITOBara IIpaB JIIOJUHH € OJHHUM i3 (yHIaMEHTaJbHUX HNPUHIHIIB CY4acHOTO
MDKHApOJIHOro mpasa. 3okpema, c¢T. 1 Cratyry OOH 3000B’s13y€ «GIiHCHIOBATH MIXKHApOHE
CMIBPOOITHUIITBO B PO3B’sI3aHHI MKHAPOJHUX MPOOJIEM €KOHOMIYHOTO, COLIAIBHOTO, KYJIBTYPHOTO
Ta TYMaHITApHOT'O XapaKTepy 1 B 3a0XO0UYyBaHHI Ta PO3BUTKY IOBAard IO IpaB JIIOJWHHU I
OCHOBHHX CBOOOJI VTS BCIX, HE3AICKHO BiJl PacH, CTaTi, MOBH Ta pedtirii» [7]. Brnache, motpuManHs
TaKUX 3000B’s3aHb JIePKaB € MEePeIyMOBOIO CTa0IIBHOCTI CUCTEMU MIKHAPOIHHUX BiIHOCHH.
IIpaBa mroquHM Ta MDKHAPOIHHUIN IPABOMOPSIOK CTAHOBIIATH B3a€MOIIOB’SI3aHi €IEMEHTH CYy4acHOT
CHCTEeMH MDKHAPOIHOTO TIpaBa: IpaBa JIFOIMHI BU3HAYAIOTH HOTO IIHHICHO-HOPMATHUBHY OCHOBY,
TOMI SK MDKHApOJHHUH TPABOTOPSIOK 3a0e3leduye IHCTUTYIHHI Ta MPaBOBI YMOBH IS iX
peaizanii Ta 3aXUcTy. [Hcmumyyiliinui acnekm B3a€EMO3B’SI3KYy MDKHApOIHOTO MPaBOHOPSIKY
il TpaB JMIOAMHU 3a0€3MEUYETHCS CUCTEMOIO YHIBEpCAJbHUX 1 PETIOHATBHUX MIKXHAPOIHUX
oprasizarriii, 30kpema OOH Ta n0roBipHi Opranu, CTBOPEHI il erioro i€l opraxizaiii, Paga
€pormu, €CI1JI Ta iHmi perioHaTbHI CHCTEMHU.

Omxe, npaBa JTIOAUHU M MDKHAPOJHUN NPABONOPSIOK MEepeOyBaIOTh Y BiTHOCHHAX B3aEMHOTO
3yMOBJICHHSI: 1IpaBa JIFOJWHU BU3HAYAIOTh T'YMaHICTUYHUI 3MICT MIKHAPOJHOTO TIPABOIIOPSIIKY;
MIDXKHAPOJHUM TIPABONIOPSIOK CTBOPIOE FOPHIWYHI Ta THCTHTYMIHHI YMOBH JUIS peamizarfil
npaB JoauHU. HexTyBaHHS Oyab-iKHM 13 WX €JIEMEHTIB MOXE MPHU3BECTH 10 IUcOaIaHcy
MDKHApOAHOI CUCTEMH Ta YCKJIAJHUTH MOXJIMBICTh MHPHOTO CIIIBICHYBaHHS JIEpXaB 1 HapOZiB.
AJpKe TIpaBa JIIOAMHU MOXYTh OYTH NMOBHOILIIHHO peali3oBaHi Ta 3aXMIIEHI JIUIIE 32 YMOB
ICHYBaHHS CTaOLTLHOTO MIKHAPOHOTO MPaBOMOPsIKY, Lle MoB’sa3aH0 3 THM, I10: MIKHAPOTHHHA
MPaBONOPSIOK Mae 3a0e3MeYuTH JAOTPUMAHHS MDKHApPOJHHX HOPM yciMa cy0’eKTaMu
MIXXHApOJHOTO TpaBa; CTBOPIOE MEXaHI3MHU BiAMOBIAAIBHOCTI JepKaB 3a MOPYILICHHS MPaB
JIFOJIMHU; CIIPUSIE Mepen0avyBaHOCTI Ta CTaOTFHOCTI MIDKHAPOIHHUX BiTHOCHH, 110 € HEOOX1THOIO
MepeTyMOBOIO TapaHTYBAHHS IIPAB JIOIUHH.

BTiM cyyacHmiA cTaH MIXXHAPOTHUX BITHOCHH Ta ICHYBaHHS MIXKHApPOJHOTO IIpaBa 3a yMOB
MDKHApOAHHUX 30pOMHMX KOH(IKTIB BKa3ye Ha 3HAYHI MPOOJEMH B IPAaKTUYHIN IUIOIIMHI.
ITopymieHHsT MI>KHAPOAHOTO MPABOMOPSAAKY (30KpemMa, arpecis, 30poitHi KOH(IIKTH, CHCTEMHE
ITHOPYBaHHsI MDKHAPOIHUX HOPM) MakbKe 3aBXKITH CYTIPOBODKYETHCS MACIITAOHUMH TIOPYIIICHHAMHA
npaB moguHu. CaMe TOMY B CYYacHId JOKTPWHI Ii SBUIIA YacTO PO3TIISANAIOTHCS K
B33a€MO3ANICXKHI SIEMEHTH €IMHOT HOPMATUBHOI CUCTEMH.

Ha cydacHOMy eTarri MU € CBiJKaMH TOTO, II[0 MTOPYIIEHHS] MIXXHAPOAHOTO IIPABOMIOPSAKY
Ta MacoBi MOPYIICHHS TIPaB JIFOIUHH HE 3aBXKAU CYIPOBOKYIOTHCS HAICKHOIO IOPUINTHOIO
PEaKIiero Mi>KHAPOIHOT CITUTBHOTH.

SIk cBimuuts 3BiT Monitopuarosoi micii OOH 3 npaB moauan (jmotrit 2026 p.) Bix moyatky
MOBHOMACIITAOHOTO BTOPTHEHHS pociiichkoi (enepartii B mroTomy 2022 poKy 32 YOTUPH POKH
OotioBux mit 3arunyno noHax 15 000 i Oymo mopaneHo Oinpmie Hik 41 000 UBUTEHUX OCIO,
MUTBHOHH JTFOICH BUMYIIEHI OYyIIH repeixaTy; MOMIKODKEHHS W pYHHYBaHHS 3a3HANO [UBLUIEHE
MaiHO Ta iH(ppacTpykTypa. 2025 Ta 2026 pp. mIKOAA IUBUIEHOMY HACEICHHIO IIOMITHO 3pOca:
3aruHyjI0 Ta Oyno TmopaHeHo Oinblne NUBIIBHHX 0ci0, Hixk 2023 i 2024 pp., a UMUBUIBEHE
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HACeJICHHs IO BCil KpaiHi 3iTKHYJIOCS 3 TSHKKUMH HACTIIKaMU Oe3MepepBHUX i CUCTEMATUIHUX
aTak Ha eHepreTUuHy iHdpacTpykTypy YKpainu [5].

Sk 3a3HavaNOCs BHIIE, TIpaBa JIFOMUHU (POPMYIOTH IIHHICHY OCHOBY CYYacHOTO MIKHAPOIHOTO
npaBa, MDKHApPOJHHH NPaBONOPAIOK 3a0e3redye HOpMAaTHBHY CTPYKTYpPY iXHBOI peanizarii,
TOAl SIK TapaHTIHUM MeXaHi3MOM IIiITPHUMAaHHS Ii€i CHCTEMH IOBHHEH OYyTH IHCTUTYT
MDKHAPOIHO-TIPaBOBOi BimNoBinabHOCTI. HenoctaTHs eeKTHBHICTh MEXaHI3MIB MIKHAPOIHO-
MPaBOBOi BiANIOBIAANBEHOCTI HMPU3BOAUTE 10 AWCOANAHCY MIDKXHAPOJHOTO MPABOIOPSAKY Ta
3HIDKYE PEAIbHICTh 3aXUCTy TpaB moanHu. CydacHe MDKHApOAHE MPaBo Mae i BUPOOIeHUH
HOpPMATHB, 1 IHCTUTYIIHHY cHcTeMy B cdepi NPHUTITHEHHS JO MIKHApPOIHO-IIPAaBOBOL
BiJIIOBITAJIBHOCTI, BTIM, Ha allb, [I¢ HE CHpaiboBye. HOPMAaTHBHOIO OCHOBOIO i€l CHCTEMH
€, 30kpema: Cratyr Opranizanii O6’eqnanux Harii, sikuil 3akpirumoe 3a00poHy 3aCTOCYBAHHS
CIJIM B MDKHAPOJIHUX BiqHOCHHAX; JKEHEBChKI KOHBEHIIiI, III0 BCTAHOBIIIOIOTh [IPABIJIA BEICHHS
30poiHUX KOH(DIIKTIB; PUMCBKUH cTaTyT MIiXHapOJHOTO KPHMIHAIBHOTO CYAy, SKUH
nepeadayae Mi>KHApOIHY KPUMiHAIbHY BiANOBIJAIBHICT 32 HAUTSDKYI MIKHAPOIHI 3I0YHHU.
IncTUTYIIHHNMIT MeXaHi3M 3a0e3MeUeHHs] INX HOPM TakoX chopMmoBaHHuH. /o HBOrO HajexaTh:
Opranizartis O6’eqaannx Hariit sk eHTpaTbHIN eJIeMEHT CUCTEMH IATPUMAHHS MIKHAPOIHOTO
MUpy 1 6e3rekn; MixHapomauii cyn OOH, sikuii Bupintye MibkaepaBHiI criopd; MiKHApOIHUHA
KPUMIHAJIBHUHA CYJ, YIOBHOBa)XCHHU MPUTATYBATH N0 IHAMBIAyadbHOI KPUMiHAIBHOT
BiJIIOBIIAIBHOCTI 32 MIKHApOJHI 304YMHH. ToOTO Ha cy4acHOMy erami (DyHKI[IOHYBaHHS
MIXXKHApPOJHOT'O TpaBa KIIFOYOBOIO MPOOJeMOI0 (DYHKIIOHYBaHHS CY4acHOTO MiKHApPOIHOTO
NPaBONOPSAAKY € PO3PHB M HOPMAaTHBHOIO MOJIEJUII0 MIKHApPOIHOIO IIpaBa Ta peajbHOI0
npakTukoro ii peamizarii. Came TOMy B Cy4acHiM MOKTpHHI MIKHApOIHOTO IpaBa JAeAai
aKTHBHIIIIE 0OrOBOPIOETHCS MOTPeda B pehopMyBaHHI IHCTHTYITIHHOT apXITEKTYpH MIKHAPOIHOTO
TPaBOTIOPSIZIKY.

BucnoBku. OTxe, Ha TiACTaBi BHIIEBUKIAJECHOTO MOXXHA 3pOOMTH BUCHOBOK, IO
MIXKHApPOJHUK MPABOIOPSAIOK 1 MpaBa JIOAWHA NepeOyBaloOTh y TICHOMY B3a€MO3B’SI3KY Ta
B33a€MO3AICKHOCTI. AJDKE KOPEIALiS IIUX JBOX SBUIII POSBIIETHCS B 0araTh0X acmlekTax: no-
nepuie, IpaBa JIOAMHU € OJHUM 13 (QyHIAMEHTAIBHUX EJIEMEHTIB Cy4acCHOTO MDKHApPOHOTO
IpaBa i 3acaHAYOIO0 [[IHHICHOIO OCHOBOIO MIXHAPOHOTO MPABOIOPSIIKY; Ho-0pyee, MiXKHapOHi
MEXaHI3MH 3aXKCTy MPaB JIOJAWHU, 0COOIMBA TOTpeba B SIKMX HACTA€E ITiJ] Yac MIKHAPOIHUX
30pOoifHUX KOH(QIIIKTIB, TYMaHITApHUX KPH3, EKOJOTIUHMX KaTacTpod cHpusiroTh morpedi B
MiATPUMaHHI MHDPY, CTaOUIBHOCTI Ta 3arajoM MDKHApPOJIHOTO TMPAaBOMOPSIKY, HO-MpPeEme,
e(heKTUBHUH 1 cTaOUTLHUI MIKHAPOJAHHUN MPABOMOPAIOK HEMOXJIMBHEA Oe3 TOoBar JIo IMpaB
JIFOJTMHHM, a MDKHAPOJIHI MEXaHi3MHU TapaHTid peaiti3amii Ta 3aXUCTy NpaB JIFOJWHA TOTPEOYIOTh
edexkTuBHOrO (DYHKI[IOHYBaHHS CHUCTEMH MIXHApPOJHOTO TPaBa; no-uemeepme, MOINATBIIUHA
PO3BUTOK MIKHAPOJJHOTO MPABOMOPSAKY HEMOXKIIMBUI 0€3 TIOCHUIICHHSI MEXaHI3MIB 3a0e3eUeHHs
peadizamii HOpM MIKHAPOJHOTO IpaBa Ta BIOCKOHAICHHS MEXaHi3MiB MI>KHAPOIHO-TIPABOBOL
BiJIIOBIIAJILHOCTI 32 iXHi MMOPYIICHHS.

Yepneyvka O. B. Kopenayisi MiscHapoOH020 Npasonopsioxy
ma npas noOUHU 8 CYHACHOMY MIJICHAPOOHOMY NpAgi



68 ISSN 2617-4154 IpnincbKuii IOPHAMYHMIA Yaconuc: HayKoBHii sxkypuas. 2026. Bum. 1 (22)

CIIMCOK BUKOPUCTAHUX JAXKEPEJI

1. AxryanpHi poOieMH MIXKHApPOJHOTO TMpaBa Ta npasa €Bporeicbkoro Corw3sy :
migpydHuk / 3a 3ar. pea. . A. TamiaxmeroBa, O. B. Ky3emenko, B. I'. Hophnoi. Kuis :
IOpinkom Intep, 2025. 564 c.

2. BaiiexoBceka O. P. MikHapomHNI PaBOBHI MOPAIOK: IOHATTS Ta CYTHICHI O3HAKH.
Hayxoeuii sicnux nyoniunoeo ma npusamrnoeo npasa. 2018. Bumnyck 4, Tom 2. C. 181-186.

3. Tonosatuii C. IIpo mronceki npasa : sekuii. Kuis : IYX [ JIITEPA, 2016. 760 c.

4. 3abapa [. M. MixxHapoHHii TPaBOMOPSIOK: 0 MUTAHHS BJIACTUBOCTEH (TEOpETHUYHI
aCTeKTH). Akmyanvhi npobremu mixchapoouux eionocun. 2016. Bumyck 127, gactuna II.
C. 115-122.

5. 3BiT Monitopuurosoi micii OOH 3 mpas mroquan. URL : https://ukraine.ohchr.org/
sites/default/files/2026-02/2026-02-16%20HRMMU_Four%20Y ears%200n_fact%20sheet%
20UKR.pdf

6. Kiccimmxep I'. CsitoBuii mopsiok. Po3mymu mpo xapakTep Hauiii B iCTOPHYHOMY
KOHTeKCTi / mep. 3 anri. H. KoBanb. 4-te Bun. Kuis : Ham @opwmar, 2025. 400 c.

7. Craryt Opranizanii O6’eqmanux Hamiii. URL : https://zakon.rada.gov.ua/laws/show/
995 010#Text

8. CrpensroBa €. JI., CtpensioB €. JI. CBiTOBUI MpaBOMOPSA0K: MiXHAPOJHA Ta
HallioHalbHa periameHTanis. FOpuouunuli nHaykosuii erekmpounui scypran. 2023. Ne 9.
C. 517-522.

9. UYepneupka O. B. CniBpobGitHuureo Ykpaian i MKC B cdepi BinnoBinamsHOCTI 3a
3II0YMHHU IPOTH JIFOASHOCTI. Ipnincwrutl opuduunuil waconuc. 2023. Bumyck 3 (12). C. 299-308.

O. V. Chernetska. THE RELATIONSHIP BETWEEN THE INTERNATIONAL
LEGAL ORDER AND HUMAN RIGHTS IN CONTEMPORARY INTERNATIONAL
LAW

This article examines the relationship between the international legal order and human
rights in contemporary international law. It explores academic approaches to concepts such
as «world ordery, «international ordery, «international legal ordery, «human rightsy. In the
current context of international relations, the challenges of ensuring the stability of the
international legal order — which is founded on the fundamental principles of international
law, including respect for human rights — require significant efforts and active, lawful actions
by states as the primary subjects of international law.

The interconnection between human rights and the international legal order is regarded
as one of the fundamental characteristics of the modern system of international legal
regulation. These two concepts form the basis of modern international law as the normative
regulator of the system of international relations in the contemporary world. Neglecting one
of these phenomena leads to an imbalance in the possibilities for peaceful coexistence, since
human rights can be realized, ensured, and protected only when all actors adhere to the
principles and norms of international law — which, in fact, constitute the international legal
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order. However, the crisis of the modern international legal order lies not so much in the
absence of norms as in the insufficient effectiveness of the institutions and mechanisms for
enforcing international legal responsibility.

Keywords: international law, international legal order, human rights, international
human rights standards, international legal responsibility.
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ITIPABOBUU AKT
SIK KOMIIJIEKCHA ITIPABOBA KATEI'OPISA

Cmamms npuceauena 00CTIONCeHHIO NPOoOIeMU NPABOBUX AKMIB, WO HAOY8ae 0coOAUBOT
akmyanbHocmi 8 Konmexkcmi npasoeoi pegpopmu ¢ Yxpaiui. Ilonpu 3naunuti 06cse HAYKOGUX
HAnpayiogans y 6UO0B0My Ma 2any3e60My GUMIpax, npooiema npasosux akxmie K yiricHoi
npasosoi Kamezopii 3a1umaemscsi HeOoOCmamHbo po3pooneroro. Hasaswi 6 cyuachiii opucnpyoenyii
nioxXo0U 30e0ibUl020 XapaKmepusyiomsvCs MemoOOI02IHOK PO3 €OHAHICIIO MA OPIEHMAYIEND
NepesadiCHO HA OKpeMi pi3HOBUOU AKMIB, WO 3YMOGTIOE HOMPeOy 8 KOMNIEKCHOMY MIdC2ay3e60MY
00CHI0JICEHHI.

Ilpononosana cmamms € cnpo6oio cpopmynrosamu YHieepcanbHuil nioxio 00 po3yMiHHs
ma amanizy npagoeux axkmis.

Y ecmammi o6tpynmosyemuvca po3ensio npagoeoco akma K KOMIIEKCHOL npasosoi kame2opii,
WO OXONTIOE HOPMAMUBHI, THOUBIOYAbHI Ma IHMEPHpemayitiii Gopmu PUOUUHOL JiTbHOCHI.
Lle dac 3mo2y ocmucnenns ybo2o ABUWA AK: POopMU peanizayii 61a0HUX NOBHOBAJICEHD,
IHCMpYMEeHmy KOMYHIKayii 0epacasu i3 CyCniibCmeoM, CMPYKmMypHO20 eleMeHma MexaHizmy
npaso8oco pecynioganHs, moomo K YHiGepcanbHoi opmu 10puoudHoi OisTbHOCHI.

3anpononosano modenv GUKOPUCMAHHI Kame2opii «Npasosuil akmy y 1opuoudHiu o0ceimi.
Aodrce 051 cyuacHo2o npasHUKa 0OCUMb 8ANCIUBO OPIEHMYBAMUCS 8 CKAAOHOMY MACUBI
HOPMAMUHO-nPasosUx axkmis, CKIAO0AmMu NpoyecyanrbHi OOKYMEHmU, aHanizyeamu cyooei
piwenna. Came po3yMiHHA NPABOBO2O AKMA AK YHIBEPCATbHOT YopMu HOPUOUYHOL DiATbHOCHI
€ Kmouem 01 hOpMYBaHHA MAKUX NPOPeECIIHUX HABUUOK.

Knrouogi cnoea: npasosuii akm, HOpMAMUEHO-NPAGOSULl aKkm, npago3aCmoOCOSHUL aKm,
iHmepnpemayiiiHo-npasosutl akm, nPasosuil 00206ip.

IlocranoBka npodaemMu. Y HalliOHATIBHINA MPaBoBiii cucTeMi Iicis yxBaneHHs KoHcTuTyii
VYkpainu BiIOyBarOTHCS CTPIMKI AMHAMIYHI MTPOIIECH, MOB’s3aHi i3 YTBEPKEHHIM HPAKTHKH
Koucruryniitnoro Cyny Ykpainu, 3pOCTaHHSM pOJIi 3aKOHOJABCTBA 1 CYIOBOT MPaKTHKH,
BIUTUBOM MPAKTUKA E€BPOMEHCHKOTO Cyay 3 MpaB JIOAWHH, aKTHBI3aIli€l0 HOPMOTBOPYOI
JISUTBHOCT1 OpraHiB BUKOHABYOT BJIaJIH, 3yMOBJICHI MOTPeOaMU €BPOIHTErpallii Ta aJanTaIier
0O YMOB BOEHHOTO CTaHy. 3a3Had4eHi MPOIECH MPU3BOIATH JO 3POCTAHHS PO FOPUIUIHOL
IISUTEHOCTI, 3yMOBJICHOI TOTPeOOI0 3aXHUCTY MpaB i CBOOO]T JIFOIWHY, 32a0€3MeUeHHS 3aKOHHUX
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iHTepeciB cy0’€KTIB IIpaBa B yMOBax AMHAMIYHOTO CYCHIJILCTBA, IO 3i CBOTO OOKY IiJBHIILY€E
3HAYCHHS TMPABOBUX aKTIB SK Pe3ylbTaTiB Takoi JisnbHOCTI. CamMe TOMYy B CydacHiit
HaIliOHAJBHIH FOPUCTIPYICHITIT BCE OYEBHIHIIIOK CTa€ IOTpeda KOMIICKCHOTO (CHCTEMHOTO)
HiIX0My B JOCIHIKEHHI NMPaBOBUX aKTiB, IO AACTh 3MOTY PO3IIIAAATH iX SK yHIBepcaJbHY
(hopMy FOpUANYHOTL AiSTIBHOCTI, @ HE JIMIIE SIK PI3HOBUJ JKEpell IIpaBa.

Y Mexax TpaBOBOI CHCTEMH CYCHiJIbCTBa BiJOyBaeThCcs Oe3mepepBHa B3aEMOIIS
PI3HOMaHITHHX MTPABOBUX aKTiB, SKa CIIPSIMOBAHA HA YITOPSIKYBAHHS CYCIIIBHUX BiTHOCHH SIK
Ha HOPMAaTUBHOMY, TaK 1 Ha IHJAWBIIyaJIbHOMY piBHSAX. MeToI0 Takoi B3aeMo/Iii € GopMyBaHHS
Ta 3a0e3Ne4YeHHs HAJIKHOTO PiBHS NPABOMOPSIKY. Y pe3ysbTaTi JOCITIKEHHS 3a3Ha4yeHOi
B3a€MOJIIi CTaJ0 OYEBHIHUM, 1110, HE3BAKAIOUM HA 3HAYHE PI3ZHOMAHITTS, BCi MPAaBOBI aKTH
MAalOTh CXOXY MPHUPOIY, TOMY III0 BCi BOHH CIPSIMOBaHI Ha BUPIMICHHS CHUIBHOTO (€MHOTO)
3aBaanHs. Sk 3a3Hadae XK.-JI. bepkenb, «OpUAMYHUN MOPSIIOK 0a3yeThCs Ha IMOETHAHHI
MIPaBWJI, 110 BUAAIOTHCS MyOIIYHOIO BIIAJI00, PillieHb, SKi 3a3BUYail 3aCTOCOBYIOTHCS CylaMH,
TpaBHJI MTOBEAIHKH, SIKi MPAKTHKYIOTHCS Ta MPUIAMAIOTHCS CYCIIJIBCTBOM B IIJIOMY, 8 TaKOXK
MIPOTIO3HINIH 1 TTOsICHEHb 3 00Ky TiiyMadeHHs. Bci 1i Bunu GopMyBaHHS IpaBa CIPUSIOTH
opraHizamii BIIHOCHH Ha piBHI CYCIJIbCTBAa Ta NMPUBATHHX 0Ci0, Ha PiBHI IHAMBIIIB 1
KOJICKTHBIB, BITHOCHH, II[0 T€HEPYIOThCS OyAb-sIKUM cycrinbcTBoM» [1, ¢. 149]. I3 mporo
BUILIMBAE BUCHOBOK I110JI0 KOMILIEKCHOT'O XapaKkTepy KaTeropii paBoOBUX aKTiB.

[loHATTST «IIpaBOBUH aKT», SIK BiIOMO, HAJNCKUTH IO HAHOUIBII IMOMIMPEHHX IIPABOBUX
MOHATH Y HAYII, MPABOTBOPYOCTi, Y BUKOPHUCTaHHI Cy0’€KTaMM IMpaBa PisHOMAaHITHUX (opM
npaBopeaizanii, y clIy>k00BUX Ta iHIIMX JOKYMEHTaX, y HaBYaJbHOMY Ipoleci Tomo. Lle
3YMOBJIEHO B)XJIMBUM MiCLIEM Ta OCOOIUBOIO POJUIIO IPABOBUX AKTIB y MEXaHi3Mi IPaBOBOTO
PETYIIIOBaHHS, Y CUCTEMI 3aCO0IB TIPABOBOT'O BIUIMBY Ha CYCILUIBHI BITHOCHHHU, 110 3a0€3MIEUYIOTh
HOpMaJIbHE (PYHKIIIOHYBaHHS 1 pO3BUTOK CYCIIbCTBA U epkasu [2, ¢. 10].

AHaJ1i3 ocTaHHIX 1ocaixKeHb i myO ikaumiii. [IpoGiema MpaBoBHX aKTiB y MEXKax 3arajibHOl
Teopii MmpaBa OCTIKYEThCS JOCUTh AKTHBHO. 30KpeMa, BaroMHii BHECOK y JTOCIiKEHHS
3a3HaYeHOi MpoOaeMHu 3MIMCHIIIA Taki BigoMi ykpaiHnchki nocmigauku: C. B. Bo6poBHUK,
M. C. KenpMmas, M. 1. Kos3ro6pa, B. B. Koneitunkos, JI. A. Jlyip, O. I'. Mypanmx, H. M. OHimeHko,
I1. M. Pa6inoBuy, O. ®. CkakyH, 0. C. lllemurydeHko Ta iH. Ajie BOJHOYAC TOTPIOHO 3BEPHYTH
yBary Ha Te, IO OUIBINICTh JOCHTI/KEHb MAlOTh MEPEBa)KHO (parMEeHTapHHUN XapakTep.
31eOUTBIIOT0 JOCTIKEHHS 30CEepPEeKYBAIMCI Ha OKPEMHX BHJAX NMPABOBHX aKTIiB, SK-OT:
HOpPMaTHBHO-TIPABOB1 aKTH (iX 03HaKH, Kiacu(piKallis, iepapXis, FOPUINIHA CHJIA TOIIO), aKTH
3aCTOCYBaHHS MpaBa, iHTepIpeTaliiiHi akTH, akTH peanizaiii npasa. [lonpu 3HayHMNA 06CAT
HAayKOBHX HAIPaIlOBaHb, IpoOIeMa MPAaBOBHX aKTiB SIK LUTICHOT MPaBOBOI KaTeropii 3alIHIIAEThCS
HEJIOCTATHLO POo3po0IieHor0. Lle 00yMOBIIOE aKTYallbHICTh MOJATIBIIMX TEOPETHYHUX TONIYKIB,
CHpsSIMOBaHMX Ha GOpPMYyBaHHS y3aralbHEHO! KOHIIETIII] TPaBOBOTO aKTa.

MeTto10 cTaTTi € cripobda 3MIHCHUTH KOMIUIEKCHE JOCIIUKCHHS PO3PI3SHEHUX INPABOBHX
aKTiB, SIKi TPaJHULIHHO PO3MIIAAIOTHCS TEOpi€ero nmpaBa AudepenmiioBano. OMHaK y cydacHil
MpaBHUYIM HayIli Bce OUTBII HATATBHOIO CTAa€ MOoTpeda Y BUKOPUCTAHHI CUCTEMHOTO IiIX0IY,
II0 TaCTh 3MOTY PO3TIIIIATH IIPABOBUH aKT SK YHIBEPCAIbHY (POPMY FOPHIUIHOL TisTBHOCTI.

BuxkJiag ocHoBHOTro Martepiajy. Ta He Bce Tak OJJHO3HAYHO B Iil CUTYaIlii, 3’ ABISIOTHCS
NICBHI HaNpaImoBaHHsI caMe B HAIPSAMi CHCTEMHOTO JOCITIJKCHHS KaTeropii MpaBOBUX aKTiB,
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30KpeMa y CBOEMY Jo0muci 10 Benmukoi ykpalHCbKo1 ropuanyHoi ennukioneaii [1. M. PaGinoBuu
poOuTH cripo0y BU3HAUWTH IPABOBUM aKT caMme SIK KOMIUIEKCHY FOpUIMYHY Kateropiro. Bix
IIHUIIE: «IIPABOBHH aKT — (OPMaIBLHO 00OB’SI3KOBE BOJICBUSBICHHS YIIOBHOBAXKCHNX 3aKOHOM
oprasiB abo MocagoBuX 0ci0 repkaBH (4u, 3a il JOPYUSHHAM abo 3roJI010, iH. Cy0 €KTIB), sKe
BCTAQHOBJIIOE TpaBHiIa JISUTBHOCTI ((i3MyHOI a00 IHTENIeKTYal bHOI), IPUIMAEThCS NIEBHUMHA
JICp’)KaBHAMHE OpraHaMu (200 y JesKknX, epea0adyeHnX 3aKOHOM, BHITAIKAX iH. Cy0’€KTaMu), Mae
BHU3HAYEHI 3aKOHOM (hOPMH 30BHIIIIHBOIO BUPAKEHHS 1 IOIIUPIOE CBOKO YMHHICTH (OOOB’A3KOBICTh)
Ha [TEBHi Yac i MPOCTip Ta Ha BU3HAYECHUX, TAK YU iHaKIIe, Cyd’ekTiBy [3, ¢. 522-523].

Kpim Toro, BiH NpoBOAUTH KJIACH(IKaIil0 MPABOBUX AKTiB HA MiJCTaBi IXHBOI FOPUIUKO-
PEryJISTUBHOI PUPOIH. 32 Li€0 03HAKOI0 BiH MOALIAE X HA TPU BHIH: HOPMAaTUBHO-TIPABOBI,
IHIUBIyaTbHO-TIPABOBI (IPaBO3aCTOCOBHI) Ta IHTEPIPETALlIHHO-TIPABOB1 (IIPABOTIyMaYHi).
KoxxHoMy 13 3a3HaueHUX PI3HOBHIIB NMPABOBUX aKTiB NMPUTAMaHHI SK CIIJIbHI IOPHIAKO-
PETYIATUBHI BJIACTUBOCTI, TaK 1 BIACTUBOCTI 0coOnuBi, crierudiuni [3, c¢. 523]. Taky camy
nymky nofinsie M. C. KenbpMman, akuii Ha 111l MiACTaBi CKJIaB MOPIBHAIBbHY Tabnuigo [4, c. 277].

HactymHuM BaXITMBUM KPOKOM y TIOAAIIBIIOMY JOCIIKEHHI KaTeropii MpaBOBHX aKTiB
SK KOMIDIEKCHOTO SIBHINA cTano jgociimpkenHs JI. A. Jlynp mig Ha3Boro «Teopis mpaBoBUX
aKTiB: BUMOI'a 4acy», B sKiil aBTOp, aHai3yl04UM pi3Hi MO3MMLIi 00 BU3HAYEHHS MOHSTTS
IIPAaBOBUX aKTiB, BUCIOBIICHI B IOPUINYHIN JiTepaTypi, IuEepeHIiIOe X Ha By3bKe Ta IIMPOKE
po3yMiHHSA. Y By3bKOMY PO3YMIiHHI — II€ JIUIIIE aKTH IMyOIIYHUX CYO’€KTIB, 30KpeMa JIep:KaBu
1 YIOBHOBa)XEHUX HEHO CyO’€KTiB (TOOTO HOPMATHBHO-NIPABOBI aKTH, aKTH 3aCTOCYBaHHS
IpaBa, IHTepPIpeTaLiiiHO-IIPaBOB1 aKTH), Y IIUPOKOMY — KpiM HHUX, IIle i akTH Oe3nocepeHbOol
peauizauii npasa [4, c. 15].

IIporonyemMo po3noyaT AOCTIKCHHS CUCTEMH MPABOBHX aKTIB 13 3’SICYBaHHS MICII Ta
poii B Hiii kKoHCTUTYIII. CaMe Taka MOCTAHOBKA IMUTAHHS BHIAETHCS HaM JIOTTIHO MPABHIIBHOIO,
METO/IOJIOTIYHO BHUIIPABIAHOIO TA TEOPETUYHO OOTpyHTOBaHOIO. KOHCTHTYIIIS € 0cOONMMBUM i
HaWBAXIIMBIIIAM TPABOBUM aKTOM. BoHa € o/iHi€I0 13 HAMOUTBII BATOMHX COIIIaIbHUX IIHHOCTEH.
KoHcTutymii cranu HaWBaXITUBINIMM 3100yTKOM HAI[lOHAIBHOT TOJITHKO-IPABOBOI JYMKH,
BTIIMJIM HaWKpailli 3700yTKH JEepKaBOTBOPECHHS, a B PSJli KpaiH — HOPMATHBHO 3aKPiMHIN
MepPEMOTH B PEBOJIOLIISX, BiffHAX 3a He3alIeKHicTh Tomo [5, ¢. 363].

IIpencraBHUKY OyAb-KMX MPABOBHX IIKIJ MO-Pi3HOMY TIYyMauWJIX MOHSATTS KOHCTUTYII.
Tak, NMpencTaBHUKK MPHPOJHOI INKOJM TpaBa PO3YMUIH i KOHCTUTYIIEK CYCIUTbHHHA
JOTOBIp, SIKH BHUpa’kae BONIO HAPOMY; MPEICTABHUKN HOPMATHUBICTCHKOI IIKOIH — BHPAKCHHS
abconoTHOI ocHOBOTONOXKHOI HOpME mpaBa (I'. Kenb3eH); iHCTUTYIIIOHATICTH — CTaTyT
JIeprKaBH 1 Hallii; MapKCUCTCHKOT — BUIIMH 3aKOH, 3aKPIILIIOE TOBHOBJIAAS IPABIISYOTO KIIacy
Tomio [5, c. 367].

TIpUHIKITIOB] TIOJIOXKEHHS BUSHHS TIPO CYCHUIBHUN JTOTOBIpP Y CY4aCHOMY ITUBITI30BAaHOMY
CBiTi CTaHOBJISTH OCHOBY KOKHOTO KOHCTHTYI[IHHOTO MOPSAKY, J€ MOJENb OpraHizarii
JIEp)KaBHOI BJIaJM BiJIMOBiNA€ METI Ta 3aBJaHHIO 3a0e3TEUeHHs MPHUPOTHUX, HEBiJ €MHUX i
HEBITUY)KYBaHUX MPaB JIFOAHHHU.

KonctuTymis — me 0ocoOiaMBHN IOPHOWNYHHUN aKT, SKAA Ma€ BaKIMBE 3HAYCHHS IS
JOJIMHU, CYCIIJILCTBA, JIepkaBu. BoHa 3aKpiIlIFOE OCHOBH CYCIUIBHOTO U JIEP’KaBHOTO JIafdy,
MPaBOBOTO CTAHOBHUINA JIOJWHH 1 TPOMAJISHUHA, MPUHIWNHN 3IIHCHEHHS ITyOIiYHOI Biamgn
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HapoAOM, CTPYKTYpPY Ta B3a€EMOBIJHOCHMHHM OpPTraHiB JIepXKaBH, a TaKOXX OCHOBH OpraHizamii
MICIIEBOTO CaMOBPSITyBaHHSA. 30KpeMa, aHTJIHCHKI AOCHITHUKY Yein 1 dimrine 3a3Havaiu:
«[lig KOHCTHUTYIIi€IO, K MPABUIO, PO3YMIIOTh HAMIJICHUN OCOOIMBHM IMPAaBOBHM 3HAYCHHSIM
JIOKYMEHT, B IKOMY BU3HAYaIOThCSI OCHOBH OpTaHi3allii, a Takok (PyHKIIIT OpraHiB yrpaBIiHHS
JiepKaBH 1 HOPMYITIOIOTHCS TIPUHITHITH, 110 BU3HAYAIOTH JISUTBHICTH X OpraHiBy [6, c. 3].

KoHcTHTyLisS € QyHIaMeHTOM, OCHOBOIO IPaBOBOI CHCTEMH KpaiHH Ta 3aKOHO/ABCTBA.
BoHa € BU3HAYHUM YMHHHUKOM 3a0€3IIeUeHHsI ISP>KaBHOTO CYBEPEHITETY, KOHCOMIIAIIIT CYCITTHCTBA,
CTBOPIOE HAJIeKHI YMOBH ISl camopeaiisalii ocodouctocti. yHAaMeHTaJIbHICTh 11 HOPM
MOJIATAE B TOMY, IO KOHCTUTYIIMHI MPHITUCH PETYIIOIOTh T4 OXOPOHSIOTH HAWBaXKJIMBIIII
CYCITIJIbHI BIIHOCHHHU Y cepi TpaB i CBOOO/T JIFOIUHH, a TAKOXK 3MIHCHEHHS TyOJiYHOT BIaJIu.
Hopmu KOHCTUTYHIHHOTO IpaBa 3aKpilUIIOIOTh OCHOBH OpraHizalii IOpUAMYHOI TiSUIBHOCTI
JIepKaBU Ta 11 BIAHOCHHHM 3 JIIOJUHOIO B PI3HUX TPOMAISHCHKHX CTaHAX, MICTATh HAHOIIBII
3arajibHi MPUHIIUIH TIPaBa, SKi KOHKPETH3YIOThCS B MPHHIIUIIAX YCiX Taly3eil mpaBa i MaroTh
HOPMATHBHO-PETYIIATUBHE Ta IOPUCIUKITIHE 3HaYeHHS [7, C. 5].

Be3yMoBHO, KOHCTHTYIIiS, SK OCOOJMBHI TNPaBOBHU aKT, BIJirpae poilb CYCIIIBHOTO
nporoopy. CyCcHiIbHUI JOTOBIp € KEPENIOM JIETITAMHOCTI TOXOKEHHS IMOJITUYHOT BIAAH 1
JIEp)KaBU SIK TOXITHOT'O THCTHTYTY CYCIUJIBCTBA: OCKIJIBKH, 32 TEOPIEI0 MPHUPOTHOTO TPaBa,
moauHa (BC1 JIOAM) HApOIUKYEThbCs (HAPOKYIOTHCS) BIIbHOK (BUIBHHUMH) 1 € cama (cami)
cobi rocmomapeM (TocmofapsMH), TO HIXTO HE Mae MpaBa MmigkopuTu ii (ix) cobi 0e3
HasBHOCTI Ha Te 11 (iXHBOI) 3roau. Jlumie 3roma OKpeMHUX IHIUBIAIB € €IWHUM KPHUTEpIEM
JETITUMHOCTI TIOJITUYHOI BIAAM SIK Takoi, ceOTO JIMIIE 3a HAsABHOCTI Takoi 3roAM MOXKHA
CBITYUTH TIPO MOKJIMBICTH IMiIOPSAKYBAaHHS JIOJCH BOJI OJHOTO MPaBUTENS UM 3arajibHii
BOJIi cycninbcTBa. OTXKE, 3rojja € METOOM, a JOTOBIp — IOPUIUYHOIO (OPMOIO CTBOPEHHS
JiepokaBHOl Biiajw [8, ¢. 1425]. KOHCTUTYIIIS 1 € TUM CYCIIUTBHAM JIOTOBOPOM, TOOTO YCTAHOBYHM
aKTOM, SIKHH (hiKCye 3rofy CyCNUICTBA Ha (DYHKLIOHYBAaHHS BiJIIOBIAHMX JECPXKAaBHUX OPraHiB.
Tak, nepxaa — I1e IPOAYKT cycrinsHOro norosopy (Koncturyiis). Merta i 3aBIaHHS LIbOTO
JIOTOBOpPY — 3a0e3MeUeHHsT HEeBIUYKYBaHUX TPHUPOIHUX TpaB JroauHu. Came TOMY AisUTbHICTh
JICpKaBH Ta il opraHiB Mae 0a3yBaTHCh Ha TIOJIOKEHHSX KOHCTUTYILi], BiTOYBATHCh BIAMIOBITHO 10
HUX, a pIIICHHS JepkaBHOI Biaau (Oyap-skoi i3 11 TUIOK) HE MOXYTh CYNEpPEUUTH HOpMam
KOHCTHTYIIII.

OTxe, TPUPOHI, HEBIM €MHI Ta HEBIUYKYBaHI IpaBa JIOAUHHU € TEPIIOIKEPETIOM
KOHCTHTYIi1, & BOHa 31 CBOro OOKY € YCTaHOBUMM aKTOM, 3TiAHO 3 SKUM (OpMYyeThCH i
¢yHKIIOHYe nepxkaBHa Biraga. Came TOMY BEPXOBEHCTBO KOHCTUTYIII € BHpIIMIAJBLHUM
IMIIEpaTHBOM BEPXOBEHCTBa IpaBa, Xodya II¢ 1 HE O3HadYae, MO 3a3HAYCHI MPUHIUIN €
cuHoHiMamu. CaMa KOHCTUTYIIsI Ma€ BiINOBiTaTH IMpPUHIMITY BEpXOBEHCTBa Ipama. Kpim
TOTO, AESAKI CKJIaI0B1 BEPXOBEHCTBA MIPaBa HE 3aBXKIH HANPAMY (IKCYIOTHCS B KOHCTUTYIIISIX.
Bonu chopMynpoBaHi MepeBa)kHO IPABOBOIO HAYKOIO Ta IOPHIMYHOIO MPAKTHKOIO, IO aX
HISIK HE TIPUMEHIITY€E TXHE 3HAUCHHSI [T YTBEPIXKCHHS BEPXOBEHCTBA IIpaBa.

KonctuTymii, s’k ocoOmmMBOMY BHUIY IMPAaBOBUX AaKTIiB, NMPUTAMaHHI TEBHI crenugivHi
O3HAKH, SIKi PO3KPUBAIOTSH i CyTHICTB, 3MICT 1 IPU3HAYEHHS B JKUTTI CYCIIJIbCTBA, 30KpeMa:

—  BOHA IpUIIMaeThCs BiA iMeHI Hapoay uepes3 pedeperayM abo CrerialbHO CTBOPEHUM
st poro opranoM (Koucturymiitna Acamb6nes, Korcruryuiiiai 36opu), abo mapiaMeHTOM
SIK TIPEICTAaBHUIILKAM OPTaHOM HapOJIy;
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— y Hill peani3yeThCsl IPUHIUI CYBEPEHITETY HapOAY SK HOCIA 1 €IUHOro JKeperna
BIlay, TOOTO BOHA € pe3yJbTaTOM peali3alii HapoJIOoM CBOTO HPHPOJHOTO TpaBa Ha
CaMOBU3HAYCHHS;

— BOHA Mae€ HaWBUINY IOPUAWYHY CHIy, a IIe O3HAuae, 1[0 BOHA € HAWBAXKIMBILIIMM
JOKEpEeIoM HaI[lOHAJIBHOTO MpPaBa, BOHA BHUKOHYE CHUCTEMOYTBOPIOBANBHY (DYHKIIO IOJO
CHCTEMH HalliOHAIBLHOTO IIpaBa 3arajoMm;

— Y Hilf peani3yeThcsl IPUHLIAIT BEPXOBEHCTBA TPaBa, 1110, 30KpeMa, 03HAYae BEPXOBEHCTBO
KOHCTHTYIIIi B CHCTEMI HAI[IOHAIIBHOTO MpaBa, a Iie 03Hayvae, 0 3aKOHH Ta 1HIII HOPMATHBHO-
MPaBOBI aKTH MAIOTh IpUMaTHCA Ha 11 OCHOBI i MOBMHHI BiJIMOBiIATH Tif;

—  BOHA € BTUICHHSM 3araJbHOBM3HAHUX MPHUHLUIIB 1 IHHOCTEH, HAI[IOHAIBHUX TPaIULIIiN
JICP’)KaBOTBOPEHHS Ta TIPABOTBOPEHHS, TAPAHTIEI0 pealti3allil HeBiI’€MHHX Ta HEBIIUYKyBaHHX
TIPaB JIFOJMHU.

OpHuM i3 OCHOBHHUX BHUJIB IIPABOBHX aKTIB € HOPMATHBHO-NIPaBOBi akTu. HopmaTtuBHO-
IPaBOBUI aKT € HaWOUIBII MOUIMPEHOI0 (OPMOIO TpaBa y CBITi. Y CydacHOMY CBiTi HeMae
JKOJHOT JAepKaBH, ¢ O HOPMATUBHO-TIPABOBHH aKT He MaB cTaTycy ¢opmu mpaBa. HaBiTh
OlIBIIIe, HOPMATUBHO-TIPABOBUH aKT Yy BCIX MPABOBUX CHUCTEMaX, KPiM MYCYJIbMaHCHKHX, MA€
3araJbHOBU3HAHO BUILLY IOPUAUYHY CHITY, HIXK YCIi iHIII (JOpMHU IIpaBa.

XapakTepucTUKy HOPMaTHBHO-TIPABOBOTO aKkTa IMOTPiOHO, BOYEBH/b, OYMHATU 3 HAJaHHS
BH3Ha4YeHHA. [IpoTe nedinimis HOpMaTHBHO-TIPABOBOTO aKTa, IO CYTi, 30iraeThes 3 IMiJX0JI0M
JI0 PO3YMiHHS camoi ¢opMH mpaBa. HOpMaTHBHO-TIPaBOBUH aKT — I MACHMOBHIA JIOKYMEHT,
SKUI MICTUTH IOPUANYHI HOPMH, BUJAHUI OpraHaMy JIepKaBHOI BJIaJiy (OpraHaMy MiCLIEBOTO
CaMOBPSITYBaHHs) ab0 IHIIMMH YIIOBHOBaKCHUMU JIepkaBoro cy0 extamu [10, ¢. 206].

Y. 2 ct. 8 3akony Ykpainu «[Ipo mpaBOTBOpUYY MisUTBHICTEY» BH3HAYa€ HOPMATHBHO-
MPABOBHUM aKT SIK OQIIIHHUN JOKYMEHT, YXBaJICHUU (BHUIaHHH) Cy0’€KTOM MPaBOTBOPYOI
IisUIBHOCTI B ycTaHOBIeHOMY KoHcTuTytiero Ykpainu Ta/abo 3aKkOHOM HOPSIIKY B TUCHMOBIH
(hopmi (kpiM BUIAJKIB, BU3HAYEHUX YACTHHOKO JAPYTOIO CTaTTi 47 1bOro 3aKOHY), KU MICTHTh
HOpMY (HOpPMH) TIpaBa i po3paxoBaHUil Ha HEOTHOPa30BY pearizaltito [11].

3a IOPUIUYHOIO CHIIOKD HOPMATHBHO-TIPABOBI aKTH MOAUISIOTHCS Ha 3aKOHM ¥ MiI3aKOHHI
aKTH. 3aKOH — II¢ HOPMAaTHBHO-TIPAaBOBHH aKT, yxBajieHHi BepxoBHoto Panoro Ykpainu Ta/abo Ha
BCEYKpaiHCBKOMY pedepeHayMi B ycTaHoBieHOMY KoHcTuTyriero VYkpaiHH Ta 3aKOHOM
MOPAKY, IO PETYIIOE HAMOUTBIN BaXKJIMBI CycITiabHI BimHOocHHH (cT. 10) [11].

Ilig3aKkoHHHUI HOPMAaTHBHO-TIPABOBHM aKT — II€ aKT, YXBaJeHHH (BUAaHMIT) CyO €KTOM
PaBOTBOPUOI AISUIBHOCTI Ha OCHOBI Ta Ha BUKOHaHHSI KoHcTtuTynii YkpaiHH, 3aKOHIB,
YMHHUX MDXHAPOAHUX JOTOBOPIB YKpaiHH Ta CIPSMOBAHMN Ha iX peaizalliio.

ITix3akoHHI HOPMATUBHO-TIPABOBI aKTH MArOTh BiAmoBinatk KoHcTuTymii YkpaiHu, 3aKoHaM,
YHHHAM MDKHApOIHHM JOTOBOpaM YKpaiHu, MiJA3aKOHHAM HOPMATHBHO-TIPABOBUM aKTaM
BUINIOT IOPUINYHOI CHIIM Ta y3TOPKyBaTHCS MK coboro (cT. 17) [11].

HopmaTuBHO-TIpaBOBUI aKT € OCHOBHOIO (DOPMOIO CY4acHOTO TIpaBa depe3 3arajbHy
TEHJICHITIO JI0 MiIBUIICHHS POJi JIep)KaBy B TIPAaBOBOMY peryiroBaHHI. BoiHovac nie i HalOLbIT
JockoHana ¢opMa mpaBa. [lOKyMEHTaJIbHO-TIMCHbMOBA ()OpMa HOPMATHBHO-IIPABOBHX aKTiB
JIa€ 3MOTY YiTKO 1 JOCTYITHO BUKJIACTH MPABOBI IIPUIICH Ta OTIEPATHBHO O3HAHOMUTH 3 HUMH
HaceneHHs [12, c. 345].
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YxBasieHHs1 3aKOHY YKpaiHU Mpo MpaBOTBOpUY HisUIbHICTE (24.08.2023) He nuile CTBOPUIIO
HOPMAaTHBHE HiATPYHTS A7 IOJANBIIOT0 BUBYCHHS HOPMAaTHBHO-TIPABOBUX aKTiB, a i Hagajo
HOTEHIIHY MOYJIMBICTh CHCTEMHOTO BIUIMBY Ha JIOCII/DKEHHS IIPaBOBHX akKTiB 3arayioM. dakTnyHo
BiIOyJIach HOpMAaTHBI3aIlisi TEOPil MPaBOTBOPYOCTI, IO CTBOPIOE HOBY METOJOJIOTIUHY 0a3y
JUTS TIOAAJIBIINX TOCITiHKEHb.

3akoH 3akyaziae GyHIaMeHT Il GOpMyBaHHS €IMHOI Teopii MPaBOBUX aKTiB, pO3POOKH
3arajgbHOT MOJIEIIi TIPAaBOBOTO aKTa SK YHIBEpCaIbHOT (popMHu pearizallii mpasa.

HopmaTrBHO-TIpaBOBUI akT 00’€KTHBYETHCS 4Yepe3 IOpPUANYHY IPAKTHUKY 32 JIOMOMOTO0
IHMB1TyaIbHO-TIPABOBUX aKTiB (TPaBO3aCTOCOBHUX). AKT 3aCTOCYBaHHsS HOpPM IIpaBa — IIe
JIOKYMEHT, SIKAH € IOPUANYHUM ITiICYMKOM IPaBO3aCTOCOBHOI JisuIbHOCTI. lle Takuii mpaBoBHit
aKT, SIKMI MIiCTUTb 1HIMBITyaTbHO-KOHKPETHHUI BIIaJHIH (Iep>KaBHO-BIIAAHMIT) IPUITHC, yXBaJICHUIH
KOMITETCHTHHM OPTaHOM y PE3yJIbTaTi BUPIIICHHs IOPUIMIHO] CIIPaBH.

AKT 3acTOCyBaHHsI IpaBa — Li¢ NPABOBHH aKT, SKWA MICTHTh IHIWBiIyaJlbHE BIaJlHE
PO3IIOPSHKEHHS, BUAHE KOMIIETEHTHIM OPraHOM Y pe3yiIbTaTi BUPIICHHS KOHKPETHOI FOPHIITIHOL
cropasu [12, . 419].

Y npaB03acTOCOBHUX aKTaX 3aKPIiIUTIOIOTHCS Ta OQOPMITIOIOTHCS PIIlIEHHS, SIKI PUIMAarOThCs
B TIpOIIeCi 3aCTOCYBAaHHS HOPM TIpaBa. Y HUX IMEBHOIO MIpOIO 3HAXOIATh CBOE BiNOOpaKCHHS
0COOJIMBOCTI 3aCTOCYBaHHS HOPM IIpaBa. 30KpeMa, BOHH € aKTaMH, BUAAHUMH KOMIIETEHTHUMHU
opraHaMu, MarTh BIaTHUHN (IepKaBHO-BIAIHUN) XapakTep, 000B’A3KOBI JJIsI BUKOHAHHS
0co0aMH, SIKMM aJIpecoBaHi iXHi MPUITHCH, a00 IMOCaTOBUMH 0CO0aMH, MiSTIHOCTI SKUX BOHH
CTOCYIOThCHL.

AKTH 3aCTOCYBaHHSI HOPM TIpaBa € OJHHM i3 3aCO0IB JIEpKaBHOTO YIPABIIHHS i 3aCO00M
BUPILIEHHS IOPUIUYHIX CIIPaB, 10 BUKOHYE (DYHKIIT iHANBIYaTbHOTO PETYIIOBAHHS TTOBEAIHKU
Cy0’€KTIB Y KOHKPETHHX MPABOBHX BiTHOCHHAX.

AKTH 3aCTOCYBaHHS HOPM IPaBa XapakTePU3YIOThCS TAKUMH O3HAKAMU:

— e odiiiiHMiA aKT KOMIIETEHTHOTO OpTaHy, 110 BUPa)XXa€ BOJIO JAEPKaBU U yocoOIroe
OTHOCTOPOHHE BOJICBUSBIICHHS YIIOBHOBAa)KCHOTO OPTaHYy;

—  BiH Mae 000B’I3KOBE 3HAYCHHS,

—  TpaBO3aCTOCOBHUH aKT Ma€ 3aBXIU 1HIMBITyaIbHUH XapaKTep;

—  BiH MOXE BiflirpaBaTy poJib IOPUANIHOTO (pakTy, TOOTO CIIPUSTH BUHUKHEHHIO, 3MiH1
a0o0 JKBiaIlii TPaBOBIAHOCHH;

—  IIe aKT, 0 BUAAHWHM Ha MiACTaBl Ta 3TiTHO 3 HOPMaMH NPaBa, sKi 3aCTOCOBYIOThCS;

—  BIH MICTUTh Yy c001 IHIUBIyalbHO-KOHKPETHE, BIalHE (JIEp>KaBHO-BJIaHE) BEIIHHS
(po3mopsyKeHHs);

—  BiH BUJA€ThCA B TIEBHIHM (popmi Ta B mepeadaueHOMY 3aKOHOM HOPSIKY;

—  BiH Ma€ IOpUIUYHY CUITY ¥ 3a0e31euyeThCs BiAMOBIAHUMHU 3aCO0aMH.

IIpaB03acTOCOBHI aKTH BIAPI3HSAIOTHCS Bifl HOPMATHBHO-TIPABOBUX akTiB. [IpaBo3acTocoBHI
aKTH MICTSATh 1HIVBiITyanbHO-KOHKPETHUI HPHUINC, HOPMATHBHO-TIPABOBI aKTH — IPHIIUCH
3araJbHOTO XapakTepy; MPaBO3aCTOCOBHI aKTH CTOCYIOTHCS KOHKPETHUX )KUTTEBHX BUIIAIIKIB,
HOPMAaTHBHO-TIPABOBI — IEBHUX BHUIB CYCIHUILHHUX BiJHOCHH; IIPABO3aCTOCOBHI aKTH aJJpeCyIOTHCS
IHAMBITyaqbHO-BU3HAYCHUM 0C00aM, HOPMAaTHBHO-TIPABOBI — KOXXHOMY, XTO OIMHHBCS B
YMOBax, IependayeHHK HOPMOIO IpaBa; NMPaBO3aCTOCOBHI aKTH MalOTh Pa3oBE 3HAYECHHS,
HOPMAaTHBHO-IIPABOBi PO3PAaX0OBaHi HAa HEOJHOPA30BE 3aCTOCYBAHHS.
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AKTH 3aCTOCYBaHHSI HOpM TpaBa OyBalOTb JIOCUTH PI3HOMAHITHUMU: 1€ BUPOKH M PillIeHHs
Cy[IiB, PillICHHS PO MPU3HAYCHHS TIEHCIT Ta HaKa3W Npo 3apaxyBaHHs aOiTypieHTIB J0 CKIaly
CTYJICHTIB TOIO. BOHH PO3MEXKOBYIOTHCS MiXkK COOOIO0 32 PI3HOMAHITHUMH KPUTEPISIMU.

3okpeMa, 3a cy0’eKTaMH, 110 X BHIAIOTh, PO3PI3HAIOTH: aKTH OPTaHiB JepyKaBHOI BIIaH i
OpraHiB yIpaBIliHHS; CyJOBi aKTH; aKTH OpPraHiB KOHTPOJIO Ta HAIIsAY; aKTH TPOMAIChKUX
Opraizarliif, KOpropaTHBHI aKTH.

3anekHO BiJl 3MICTY CYCIUIBHUX BIIHOCHH 1 HOPM TIpaBa, sKi 0O HUX 3aCTOCOBYIOTHCH,
MPaBO3aCTOCOBHI aKTH IMOMAUISIOTHCS Ha PETYISATHBHI Ta MPaBOOXOPOHHI. Y PEryJSITHBHHUX
aKTax BHU3HAYAIOThCS KOHKPETHI IOPUAMYHI MpaBa Ta 0OOB’S3KH y 3B’S3KY 3 MPAaBOMIPHOIO
MOBE/IIHKOO JIFoMHU. Lli akTH cripsiMOBaHi Ha JOCATHEHHsI IEBHUX MaTepiabHUX a00 JTyXOBHUX
pe3yabTaTiB. [IOHSTTS MPaBOOXOPOHHUX aKTIB OB’ I3aHE 3 HEMPABOMIPHOIO ITOBEIIHKOIO JTFOJICH.
J1o IpaBOOXOPOHHUX aKTiB HAJIEXKATh BUPOKH Ta PIIICHHS CY/IB, CJi4i aKTH, aKTH 3aCTOCYBaHHS
3aXO0/1iB aJMIHICTPaTUBHOTO I JUCHUIIIIHAPHOTO BIUIUBY Ta iHII. B HUX 3aranom MicTuTbCs
BKa3iBKa MPO MPUTSATHEHHS MPaBOIOPYLIHKUKA JIO IIEBHOTO BUIY BiIOBITATBHOCTI 200 BHMOTa
PO HAJIC)KHE BHKOHAHHS FOPUIMYHUX OOOB’SI3KiB. 3a JIOTIOMOIOI0 NPABOOXOPOHHUX AaKTiB
3MIHCHIOEThCSI OOpOTHOA 3 MPABOMOPYNICHHSAMH Ta 3a0e3IMeUyeThCS 3MIMHEHHS PEXUMY
3aKOHHOCTI i IIPaBOIIOPSIIIKY.

IpaBoBuii aKT, SIKAH MICTUThH iHTEpIpeTaliio (PO3’SICHEHHS, KOHKPETH3AIIil0, JCTAITI3AIli0)
HOPMH TIpaBa, € Pe3ydbTaTOM TIyMadeHHs BigmoBigHOI HOpMHU. [t TOro 1mI00 pe3ynbTaTh
O(DIIIfHOTO TITyMa4YeHHST OTPUMAITH 000B’I3KOBHH XapaKTep, iX MOTpiOHO (hOPMATHLHO 3aKPIIUTH.
@DopMOI0 3aKpIIUIEHHS pe3ynbTaTiB TIYMaueHHA € IHTepIpeTaliiHO-IpaBOBi aKTH.
InTepnperaniiinuii akT (akT TIyMadeHHs) — II€ TPaBOBUIl akT, IO MICTUTH odiiiiHe
TIYMa4eHHs MOJIOKEHb THIIOrO MPABOBOTO aKTa W MPUWHATHHA CIICIIATBHO 3 i€ METO0. K
1 1HII TIPABOBI aKTH, IHTEPIPETAIiHI aKTH TPHUUMAIOTh YIOBHOBaXKEHI 0COOM B TependadueHuX
3aKOHOM BHII3/IKaX Ta y BCTAHOBJICHOMY 3aKOHOM IIPOLIECYaIbHOMY MOPSIKY, MAlOTh O(iliiHuMi
xapaktep [13, c. 436—437]. Bapro 3a3Ha4uTH, 10 iHTEpIpETALifHUNA aKT — 1€ OJMH 13 BU/IB
MPaBOBHX aKTiB. BOHM BIIAIOTHCSI KOMIIETEHTHUMH JCP>KaBHAMH OpTaHAMH, MAIOTh 000B’ I3KOBHIA
xapakrtep, (HopMaIbHO 3aKpIIlICHI, IXHS peatizallis 3a0e3nedyeThes AepKaBoro.

3a3HadeHi 03HAKU BUSBISIOTH OE3MEPEUHy CXOXKICTh IHTEPIPETALifHO-TIPABOBHUX aKTIiB 3
IHIIUMH [IPaBOBUMH aKTaMH (HOPMATHBHHUMH Ta IPaBO3aCTOCOBHUMH). OfHAK € psii O3HAK,
SIK1 BJIACTHUBI JIMIIEC 1HTEPNPETAIIHHUM aKTaM 1 BHIUIAIOTH iX cepel iHIIMX MPaBOBUX aKTiB.
Tak, Ha BiIMiHY BiJi HOPMATHBHO-NIPABOBHX aKTIiB, IHTEPNpPETAlliiHI aKTH HE CTBOPIOIOTH
HOBHX IOPHIMYHHUX HOPM, a JIMIIE IHTEPNPETYyIoTh iX. OTXKe, IHTepIpeTaTop HIKOJIH HE 3MOXKeE
3aMiHUTH MIPABOTBOPIIL. Bij MpaBo3acTOCOBHOTO aKkTa BiH BiAPI3HSAETHCS THUM, IO HE MICTHTh
pillIeHHsI KOHKPETHOI CIPaBH.

[HTEeprIpeTanitHO-TIPaBOBHIA aKT IMOTPIOHO PO3TJISIATH 1 K FOPUINYHY IO, 1 SIK FOPUINIHUNA
JOKYMEHT, 1 K 3’CyBaHHS Ta P03 SICHEHHS 3MICTy Ta 3HA4YCHHS MpaBoBOi HOpMH. OcoOIMBOCTI
IHTEpIpeTaIifHO-TIPAaBOBUX aKTiB MOJIATAIOTH Y TOMY, III0 BOHU:

— SBJISIIOTH CO0OI0 PO3’ICHEHHS 3MICTY ITPABOBHX IOPUIUIHHAX HOPM;

— HE MaloTh CaMOCTIIfHOTO 3HA4eHHS Ta JIIOThb Y €IHOCTI 3 TUMH HOPMaMH, SIKi BOHHU
TIIyMayars,;
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— BOHHU IEPEXHBAIOTH JOJIO IHTEPIIPETOBAHUX HUMHU HOPM (i3 BTPAaTOI YHHHOCTI HOPMH,
sIKa IHTEPIIPETYETHCS, IPUTTHHSE JIIFO0 U aKT, SKHUH ii TIIyMayuB);

— iX ropuIuYHa cuiia i cpepa il BU3HAYAIOTHCS MICIIEM OpTaHy, SIKHi HOro BUAaB.

InTeprperaniiiHo-ipaBoBi aKTH MOXYyTb OyTH Kiacu]ikoBaHi 3a PpIZHOMaHITHUMH
KpUTEpisAMH: 32 BUIAMH O]iliHHOrO TIIyMadyeHHS MOXKHA BHIUIMTH aKTH HOPMAaTHBHOTO i
Ka3yaJIbHOTO TIyMadeHHS (32 IOPUANYHUM 3HAYCHHSM). AKTH HOPMATHBHOTO TIyMAadeHHS
MONIMPIOIOTH CBOIO JIiI0 HAa HEBU3HAYCHE KOJIO Cy0’€KTIB 1 po3paxoBaHi HAa HEOJHOPA30BE
3aCTOCYBaHHS, B IIbOMY acIIeKTi BOHH MalOThb 3arajbHUH XapakTep. AKTH Ka3yaJbHOTO
TIIyMaueHHs! CTOCYIOTBCS JIMIIE KOHKPETHOTO BHMIAAKy M KOHKPETHHX 0cCi0, TOOTO MaroTh
IHAMBIAyaTbHUN XapakTep.

Kpim Toro, ix MokHa Ki1acu]ikyBaTH Ha aKTH aBTEHTHYIHOTO 1 aKTH JICTATLHOTO TIYMadeHHI.
SIKmIo axkT mpuiiMae opras, SIKAH BUAAB HOPMY, TO 1€ aKT ayTeHTHYHOTO TIIyMadeHHs. SKmio
K HOpPMY IIpaBa iHTepIpeTye Cy0’ €KT, SKHH He BHIaBaB HOPMY, aje YIIOBHOBaKEHHH ii
TIYMa4UTH, TO II€ aKT JICTAIBHOI'O TIIyMadyeHHs. 3a IOPUANIHOIO CUJIOI PO3PI3HSIOTHCS aKTH
odiriitHOTrO Ta HEODIITiiHOTO TITyMadeHHs. AKTaMu O(IIIIHHOTO TIYMadeHHsI € yKa3H, TIOCTaHOBH,
pO3’SICHEHHS JIepyKaBHUX OPTaHiB, SKi € 000B’I3KOBUMH IS Peai3allil BiAMOBIAHUX HOPM.

AkTamMu HeoQiliHHOrO TIyMaueHHs € Pi3HOMAaHITHI KOMeHTapi, MOHOrpadii, HayKoBi
CTATTi Ta IHIN aKTH JOKTPUHAJIBHOTO TIyMadyeHHs. Yci BUAU HEO(ILIHHOTO TIyMadeHHsS He
MaloTh FOPMAMYHOI CHIM. IXHE TpaKTHYHE 3HAYECHHS BU3HAYACTHCS ABTOPUTETOM AaBTOPA,
BaroMiCTIO apryMeHTaIlii TOMIO.

Pi3HOBH/IOM IIPaBOBUX aKTIB € MPaBOBi 10roBopu. [IpaBoBHil JOroBip — e ABOCTOPOHHS
ab0 6araToCTOPOHHS Yroja 3 IPUBOIY HMPUNHATTS, 3MiHM a00 BiIMiHM HOpMH (HOpM) IpaBa,
a00 3 IPUBOTY peatizallii Cy0’ eKTUBHHUX MPaB Ta IOPUAMYHUX 000B’SI3KiB.

YciM MpaBoBHM JOTOBOpaM IPUTaMaHHI NEBHI 3arajibHi BIACTHBOCTI, II€ CTOCYETHCS SIK
ctepu MKHApOJHOTO, TAK 1 HAI[IOHAIIBHOTO MpaBa, SIK MyOJIiYHOro, Tak 1 MPUBATHOTO MpaBa.
Jo Hux, 30KpemMa, HalexaTb cB00Oa i PIBHICTh CTOPiH, TOOPOBUILHUI 1 Y3TO/PKESHUH XapakTep,
B3aEMHa OOOB’SI3KOBICTh 1 320€3IMEUEHICTh 3aKOHOM. BogHOYac KOKHOMY IPaBOBOMY JIOTOBOPY
BJIACTHBI CHEI(DIUHI PUCH, CIIOPITHEHICTD SKUX JIa€ 3MOTy 00’ €THATH 1X y BIMOBITHI yrpyITyBaHHS
(BuaM) Ha MiACTaBi CIUIBHUX KPUTEPIiiB (MAcIiTad MPaBOBOTO PEryJIIOBAHHSA, Chepr MPAaBOBOTO
pETyIIOBaHHs), a 3 IHIIOTO OOKYy — BiIOKPEMHUTH OIWH BHJ JOTOBOPIB Bij iHmmoro. Tak,
PO3TIIAAAI0TE HOPMATHBHO-TIPABOBUI Ta IHANBIAYaIHO-TIPABOBUIA JOTOBOPH.

HopMaTHBHO-TIpaBOBUM JIOTOBOpPAaM BJIACTHBI 3arajibHi pPHUCH TIPaBOBUX JIOTOBOPIB
3arajioM, aje BOJHOYAC BOHM XapaKTEPU3YIOThCS ¥ CTIeIU(pIYHUMHU BIACTHBOCTSIMHU, 30KpeMa
BOHM MAlOTh MyOJIIYHO-BIAJHUNA XapakTep, TOMy IO Xo4a O OfHa i3 CTOpiH MOBHMHHA OyTH
HaJlJIeHa BJIAJHUMH T[OBHOBXCHHSIMH Ta OyTH Cy0’€KTOM MpaBOTBOpYOCTi. KpiMm ToTO,
HOPMaTHBHO-TIPABOB1 JIOTOBOPH, Ha BIJAMIHY BiJl 1HAMBIIyaJbHO-TIPABOBUX, fAKI € aKTaMH
peamizamii HOPM TIpaBa, BCTaHOBIIOKOTH ((OPMYITIOIOTH) MpaBWJIa TMOBEMIHKH 3arajbHOTO
xapakTepy (HOpMy mpaBa), ske € 000B’SI3KOBUM IS BCiX Cy0’ €KTiB, SIKi BCTYNalOTh y MPaBOBi
BITHOCHHU, JJIsI PETyMIOBaHHA SKUX 1 OyB yKimaaeHwWid med nororip. OTke, HOPMATHBHO-
MPaBOBUH JIOTOBIp — II¢ aKT CIIJIBHOTO BOJICBHSABICHHS JBOX abo Ouiblie Ccy0’eKTiB
MIPaBOTBOPYOCTI, 1[0 BCTAHOBIIIOE, 3MiHIOE a00 BiIMiHs€ HOPMY (HOpPMH) IIpaBa Ta yKJIaJeHHUH
JUTSL TIPABOBOT'O VITOPSIKYBaHHsI (PETYIIOBAHHS) BITHOCUH UMK cy0’extamu. HopMaTHBHO-
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MPaBOBi JJOTOBOPH BHKOPUCTOBYIOThCS Y BHIIAKaX, KOJIHU MOTPIOHO CKOOPIAMHYBATH IIPABOBI
Mmo3uIlii ABoX abo Oinmbmie cy0’eKTiB, ki He mepeOyBamTh Y BIIHOCHHAX CyOopamHAIil
(BIau-MiIOpsIKyBaHHs), TOOTO Cy0’€KTIB HAAUICHUX MPABOM CAMOCTIMHO BU3HAYATH TIOPSIOK
peryioBaHHS BiTHOCHMH MK HHMMH. HopmaTuBHO-TipaBOBi moroBopu mommpeHi y cdepi
MDKHapOIHOTO TIpaBa Ta B Pl ramy3eil HallloHaIbHOTO MpaBa, 30KpeMa B KOHCTUTYLIIHHOMY
Ta TPYIOBOMY.

MiKHapOJHUM JIOTOBOPOM € yroja, ykjaleHa MiX Jep)kKaBaMH B NMUCHMOBIiH (opmi it
yperyapoBaHa MIKHAPOJHHM IIPaBOM, HE3aJEKHO BiJ TOTO, UM BHKIAJEHA TaKa yroma B
OJTHOMY JTOKYMEHTI, IBOX YM KUIbKOX, 3B’S3aHUX MDK COOOI0 JOKYMEHTaxX, a TAKOX HE3aICKHO
Bifl 1l KOHKPETHOTO HallMEHyBaHHsS — KOHBEHIIiSl, TAKT, YTOJa, IPOTOKOJ TOLO. 3roja YKpaiHu
Ha O0OB’SA3KOBICTh IJIS HEi MIKHAPOIHOTO JOTOBOPY MIiATBEPKYETHCS depe3 MiJIMHCaHHs,
partrdiKallito, 3aTBEpIKEHHS, IIPUHHSATTS I0T0BOPY, IIPUEAHAHHS 10 goroBopy [13, c. 118-119].

Y KOHCTHTYLIHHOMY TIpaBi HOPMATUBHO-IIPABOBHUI JOTOBIp NEPEBAKHO XapaKTEPHUH IS
JepxaB 13 (peepaTUBHUM YCTPOEM, Jie¢ MependadaeThess MOXKIMBICTE 3a HOTO JOIOMOIOHO
MIPOBECTH PO3MEXKYBaHHS TIOBHOBKEHBb (peliepabHUX OpraHiB Jep)KaBHOI BIaJW Ta OpPTaHiB
JIepKaBHOT BJIaIU cy0’€ekTiB (eneparii. B YkpaiHi sk nmpHKIiial HOpPMATHBHO-TIPABOBOTO JIOTOBOPY
MoxkHa HaBecTH KoHcTuTyLiitHMHA norosip Mixk BepxoBHoto Panoro Ykpainu ta IlpesuneHrom
YkpaiHu Ipo OCHOBHI 3acaj iy OpraHizauii Ta QyHKI[IOHYBaHHs JEpXaBHOI BJIAAU 1 MICIIEBOTO
caMOBpSAyBaHHS B YKpaiHi Ha MepioJ Mo NpUHHATTS HOBOiI KoHcTHuTymii YKpaiHu Bin
8 uepBHs 1995 poky.

HaiinmomupeHinmM Ha CbOroHI HOPMAaTUBHUM JIOTOBOPOM y IPaBOBil cucTeMi YKpaiHu
€ KOJISKTUBHHI JIOTOBIp, SIKMH YKJIAIA€ThCs B Taly3l TPYJIOBOTO IIpaBa MK poOOTOJaBLEM i
TPYIOBUM KOJIEKTUBOM 3 METOIO PETyIIOBAaHHS BHUPOOHUYMX, TPYHOBHUX Ta COIiaJbHO-
E€KOHOMIYHHX BimHOCHH [14, c. 159].

InauBinyanbHO-TIPaBOBUH JIOTOBIp — II€ JIOMOBJICHICTh ABOX a0o0 Oimbie cy0’€KTiB 3
JIOTOBOPH, Ha BIIMIHY BiJi HOPMAaTHBHUX, HE CTBOPIOIOTH (3MIHIOIOTh, MPUITHHAIOTE) HOPMY
MpaBa SK 3arajJbHOO0O0B’SI3KOBE TMPABUIIO MOBEAIHKH, BOHU CIPSIMOBaHI Ha peai3ailiio BxKe
HasiBHUX HOPM IIpaBa 3 METOI BHKOPUCTAHHs Cy0 €KTHBHHUX IpaB a00 BUKOHAHHS FOPHIMYHUX
000B’s13KiB cy0’ekTaMu aorosopy. KpiM Toro, 3a3HadeHi JOrOBOPH MAlOTh iHAMBITYyaJIbHHMH,
MPUBATHO-TIPABOBUH (HEmyOiuHMI), TiepcoHipiKoBaHUI (CTOCYEThCS BHU3HAYCHOTO KoJja
cy0’€KTiB), pa3oBUid (CTOCYEThCS KOHKPETHHUX MPABOBIIHOCHH) xapaktep. Ha BiaMiHy Bin
HOPMATHBHO-IIPABOBHUX JIOTOBOPIB, Cy0’€KTaMM SIKUX MOXYTb OyTH JHIIe 0coOu, HaaiieHi
[IPaBOTBOPYMMH [TOBHOBAXXEHHSIMH, CY0’ €KTaMH 1HMBITyaJIbHO-TIPAaBOBUX JOTOBOPIB € 0COOH
HaJIJICHI O3HaKaMH MPaBOCYO’€KTHOCTI y BIAMOBIAHIN Tamy3i (NMpaBO3JaTHICTIO, MI€3ATHICTIO,
YTOJ03JIaTHICTIO Ta JENIKTO3aTHICTIO). [IpUKIaIoM iHAWBIAyaIbHO-TIPABOBUX JOTOBOPIB €
JOTOBIp KyMiBIi-IIpOaXxy, JOTOBip HaiiMy, JOTOBip OPEHIH TOILIO B rajy3i IUBIIFHOTO MpaBa
(BOHH BB@KAIOTHCS PI3HOBHUIOM TMPABOYHHIB), TPYJOBHH JOTOBIp i TPYMOBUI KOHTPAKT Y
ramysi TpyJOBOTO IIpaBa, NUTIOOHUI JOTOBIp (KOHTPAKT) y rairy3i CIMEHHOTO TpaBa Ta iH.

Bapto 3a3HaunTH, MO 1O MPABOBUX aKTiB, KPIM aKTiB-JOKYMEHTIB, HaJeKaTh TaKOX 1
aKTU-isIHHA (B IMBUILHOMY TpaBi — MPAaBOUMHM). [XHE TIOEIHAHHS CTBOPIOE HAJICKHI YMOBH
JUIsL peamizailii cy0’€KTHBHHUX TIpaB Ta FOPUIANYHUX OOOB’S3KIB, 3a0e3MeueHHs iHTEepeciB
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YUYaCHUKIB CYCHIJIbHUX BiHOCHH. B3aeMosis BCbOro pi3HOMAHITTSI MPAaBOBUX aKTiB POOUTH
MO>KJIMBHM JIOCSTHEHHS CITUTBHOTO Pe3yJbTaTy, a came (hopMyBaHHS Ta 3a0e3reueHHs CTablTbHOTO
MIPABOMOPSAKY B MacmTabax CyCIiIbCTBA 3arallOM.

Taxuit miaxig 10 po3yMiHHS IPAaBOBUX AKTIiB J1a€ 3MOT'Y OXapaKTEPU3yBaTH iX SIK LiTiCHUI
KOMIIEKC, CIIPSMOBAHHMN Ha JIOCATHEHHS BiAIOBIAHOI METH, HE aOCONIIOTH3YBaTH IMPaBOTBOPYI,
MPaBO3aCTOCOBHI Y IPABOIHTEPIIPETAIlIHI aKTH ¥ aKIIEHTYIOUM YBary Ha akTax 0e3rmocepeHbOl
peaiizanii mpaBa, 33711 HAJIEXKHOT peajtizallii SKUX 1 CTBOPIOIOTHCSA TPU IMOIEepeaHi. Yce e
HiIKpecoe X MPaKTHYHY 3HAYMMICTh — CTBOPEHHS YMOB ISl HAJIEXHOI peasizauii mpasa,
3a0e3MeueH s iHTepeciB YJaCHUKIB CYCITIIBHOTO XKHTTS. IXHE CTBOPEHHS HE € CaMOIJLIIO,
crocoO0OM 3aJIOBOJICHHS JIMINE BY3bKOIPYIIOBHUX IHTEpeCiB. BOHHM CTBOPIOIOTH YMOBH JUIS
3a0e3MeUYeHHs IHTepEeCiB YYaCHUKIB CYCHUIBHOTO XUTTS. A 1€, SIK BiJOMO, € NEpeayMOBOIO
(hyHKIIOHYBaHHS Ta PO3BUTKY OYyAb-SKOTO CYCHiJbCTBA [5, ¢. 16].

BucnoBku. OTxe, BApTO 3a3HAYUTH, IO PO3TIIIHYTI MPABOBI aKTH CYTTEBO BiIPI3HAIOTHCS
OJIMH BiJI O/THOTO, Biflirpar0Th Y MeXaHi3Mi PAaBOBOT'O PETYIIOBAaHHS HEOJHAKOBY POJIb: BOHU
ab0 CTBOPIOIOTH OCHOBY BCHOT'O MEXaHi3My NPAaBOBOIO PEryJIOBAaHHs (IPaBOBI HOPMH), ab0
BiJTOOPaXKarOTh 1HIUBIAYaIbHO-IIPABOBY IPAaBO3aCTOCOBHY MisTIbHICTH KOMITETCHTHUX OpPTaHiB
a0o mocaoBux 0cib, a00 MICTATh odililiHYy iHTeprnpeTamio (po3’ICHeHHs, KOHKPETH3AIIIIO,
JIeTalizalin) PUIUYHUX HOPM, YUM OE€3yMOBHO CHPHUSIOTH OJHOMAHITHOCTI FOPUAUYHOL
MPaKTUKH, TOOTO POOJISATH Pe3yabTaTH IPOLIECY IPABOBOTO PETYIIOBAHHS MPOTHO30BAHUMHE 1
niepe0adyBaHUMH, TIBHUIIYIOYH THM CaMHUM €(DEKTHBHICTh MEXaHi3My IPABOBOTO PETyJIFOBAHHSI
CYCIIJIbHUX BiJIHOCHH.

Boanouac, He3BaXxarouu Ha Pi3HOMAHITTS IPaBOBUX aKTiB, yCi BOHU MAaIOTh NEBHI CIIUIBHI
p¥ICH, SIK 30BHIITHI FOPHINYHI (hOPMH, CIIPSIMOBAHI Ha BUPIIICHHS CIIUTBHOTO (€IMHOTO) 3aBIaHH,
a came (¢GopMyBaHHS Ta 3a0e3NEUCHHS TNPABOMOPSNKY, IO Ja€ MiACTaBH W MOMKIHBICT
CBIYUTH MPO TAKY IOPUIUYHY KOHCTPYKIIIO, SIK IIPABOBUIT aKT» 3arajoM.

Po3rysin mpaBoBHX aKTiB SIK KOMILICKCHOT MPABOBOT KATEropii 3p00WTh MOMIIUBAM BHUOYTYBaTH
€IUHI KpuTepil ix kmacudikarii, raubie JOCTITUTH X OPUAUYHY CHIY, YTOYHUTH
CIIBBiHOIIEHHS! HOPMATHBHOCTI Ta IHAMBIAYaJbHOCTi, IEPEOCMUCIUTH MICIE 1 POJIb AKTiB
TIIyMaueHHsl Ta 3aCTOCYBaHHS HOPM IpaBa, 3’sCYBaTH 3HAUCHHS 1HIMBIAyaJbHO-TIPABOBHX
aKTiB (30KpeMa, MPaBOYHHIB) y TIPOIIECi TPABOBOT'O PETYJIFOBAHHSI.

3anpoBa/pKEHHS HABYAIBHOI AUCIIMILTIHK «Teopist MpaBOBUX aKTiB» CHPUSTHME (POPMYBAHHIO
CHCTEMHOTr0 0aueHHs y 3700yBauiB BUIIO] MTPABHUYO] OCBITH, HABYATHUME aHAJI3y OyIb-KOTO
MPABOBOr0 aKTa 3a €IMHOIO JIOTIKOIO (CTPYKTYypa, KOMIIETEHIIIs, poIieypa, IOpUINIHA CHa
Ta TPaBOBi HACIIIKN), PO3BUBATHME HABHYKH FOPUANIHOI TeXHIKH. [JI1 CydacHOTO IpaBHHUKA
JOCUTh B)XJIMBO OPIEHTYBATHCS y CKJIQJAHOMY MAcCHBI HOPMAaTHBHO-IIPABOBHMX AaKTIB, CKJIAJIATH
IpolecyanbHi TOKYMEHTH, aHaIi3yBaTH CyIOBi pimeHHs. Came po3yMiHHsI IPaBOBOT'O aKTa SIK
VHIBEpCaTbHOI (hPOpMHU FOPUIMYHOL AIUIEHOCTI € KITFOUeM UTs (POPMYBAHHS TAKUX MPOQeciifHIX
HaBUYOK.
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V. S. Shilinhov. A LEGAL ACT AS A COMPREHENSIVE LEGAL CATEGORY

The article is devoted to the study of the problem of legal acts, which acquires particular
relevance in the context of legal reform in Ukraine. Despite the considerable amount of
scientific research in specific types and branches of law, the problem of legal acts as an
integral legal category remains insufficiently developed. Existing approaches in modern
jurisprudence are largely characterized by methodological fragmentation and a primary
focus on individual types of acts, necessitating a comprehensive interdisciplinary study. The
proposed article is an attempt to formulate a universal approach to the understanding and
analysis of legal acts.
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The article substantiates the consideration of the legal act as a complex legal category
encompassing normative, individual, and interpretative forms of legal activity. This enables
the comprehension of the phenomenon as a form of exercising authoritative powers, an
instrument of communication between the state and society, and a structural element of the
mechanism of legal regulation — that is, as a universal form of legal activity. It is argued that
legal acts constitute a complex and multifaceted system in which each type performs its own
role: some form the foundation of the mechanism of legal regulation, others reflect the individual
legal activity of competent authorities, and still others provide official interpretation of legal
norms. Thus, they contribute to the unity of legal practice, make the results of legal regulation
predictable, and enhance the effectiveness of the rule of law. Despite their diversity, all legal
acts share common features as external legal forms aimed at achieving a single goal —
ensuring legal order.

The article proposes a model for the use of the category "legal act” in legal education.
For a modern lawyer, it is crucial to navigate the complex array of normative legal acts, draft
procedural documents, and analyse court decisions. Understanding the legal act as a
universal form of legal activity is the key to developing such professional skills.

Keywords: legal act, normative legal act, law enforcement act, interpretative legal act,
legal contract.
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3AXUCT ITPABA BJIACHOCTI
HA MAHHO, 1110 3AJINIITNJIOCS
HA OKYIIOBAHUX TEPUTOPIAX

36potina acpecia npomu Yxpainu ma mumuacosa oxKynayia yacmuHu ii mepumopii
3YMOBUNU MACUIMAOHT NOPYUIEHHS. NPABA NPUBAMHOL, KOMYHALHOL A OEPHCABHOT GIACHOCHIL.
Maiino epomadsn i 0pududHUX OCIO, WO 3ANUWUIOCA HA OKYHOBAHUX MEPUMOpIsX, 3a3HA€E
PUBUKY HE3AKOHHO20 GiOUYICEHHS, ZHUWEHHS, NOWKOONCEHH ab0 GUKOPUCMAHHA 6e3 3200U
enacHuKie. B ymoeax obmesicenozo oocnmiyny 00 maxkux mepumopii yCKIAOHIOEMbCsl 30IUCHEHH s,
npagomMouHocmell 80N00IHHS, KOPUCHYBANHS MA PO3NOPSONCEHHS MAUHOM, A MAKOIC peanizayis
epexmueHUx Mexanizmie cy008020 3axXucmy U 6UKOHAHHS CYOO8UX piuteHb. JJooamrosumu
BUKTIUKAMU € GIOCYMHICMb NOBHOI iKcayii wKoou, npodiemu 00KaA3Y8aHH s, KONl 0pUCOUKYill
ma nompeba y iouKo0y8aHHi 30UMKi6 3a PAXYHOK 0epiHcasu-azpecopd.

Memoio cmammi € KOMAIIEKCHUL AHAI3 HAYIOHATLHUX [ MINCHAPOOHO-NPABOBUX MEXAHIZMIG
3axucmy npasa e1AcHOCMI HA MAHO, WO 3ATUMUIOCA HA MUMYACOB0 OKYHOBAHUX MEPUMOPIAX,
BUBHAYEHHS HASIGHUX NPOLATUH Y NPABOBOMY Pe2yNio8aHHI ma hopmymo8ants NpaKmuyHux
pexomeHoayitl w000 800CKOHANEHHS 3AKOHOOA8CMEA Ui NPABO3ACHOCOBHOT NPAKMUKUL.

YV npoyeci 0ocrioscenna suxopucmaro Oianekmuynutl, GopmMarbHO-IOPUOUYHUL, CUCTEMHO-
CMPYKMYPHULL | NOPIBHSILHO-NPABOsUL Memoou. byno 30iticheno ananiz nonosicenv Koncmumyyii
Yxpainu, Hopm yueinbHo2o 3aKOHO0ABCMEA, CREYIANbHUX 3AKOHIE W0O0 NPABOBO2O PENHCUMY
MUMHYACOB0 OKYNOBAHUX MEPUMOPIU, d MAKONC NPAKMUKU HAYIOHATILHUX CYOI8 [ MINCHAPOOHUX
incmumyyi. Oxpemy yeazy npuoiieHo V3a2aibHEeHHIO CYO080i NPAKMUKU U000 BIOUKOOYEAHHS.
WKOOU, 3a80aHOI BHACAIOOK 30POUHOI agpecii.
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ITi0 uac OocniOdcenHs 6CMAHOBNEHO, WO YUHHE 3AKOHO0ABCMEo Ykpainu gopmanbo
2apanmye HenopyuiHicms npasa 6iACHOCMI HABIMb 8 YMO8aX OKynayii, 0OHAK MexaHizmu
11020 peanizayii 3anumiaromscs Hedocmamuobo eghexkmugrumu. Taxodre 6yno useieHo npodoremu 3
ioenmudpixayiero 0bcsazy 3a80anoi wKoou, 360pom 00Kazie i 00Cmynom 00 npagocyoos Ois
0Cib, AKI eMpamunyu KOHMpOIb HAO MAUHOM, NPOAHANI308AHO MOMCIUBOCHI KOMNEHcayii
WKOOU Yepe3 HAYIOHAbHI CYOU, MINCHAPOOHI Y008I THCMAHYIL ma CneyianbHi KOMNEeHCayiliHi
mexarnizmu. Kpim moeo, 6yno obrpyHmosano nompedy 6 cmeopeHHi €OUH020 0epIICcasHO20
PeeEcmpy ROUWKOONCEHO20 MA 8MPAYEH020 MAliHA, YOOCKOHANEHHI npoyedyp OUCManyitino2o
OOKA3YBAHHSA, A MAKOMC AKMUBI3AYI] MINCHAPOOHO-NPABOSUX [THCMPYMEHMIE NPUMACHEHHS
depoicasu-azpecopa 00 8i0n06i0aIbHOCHIL.

Mooicha 3pobumu UCHOBOK, WO eheKMUBHULL 3aXUCM NPABA 61ACHOCHI HA MAUHO, sKe
3AIUWUNOCS HA OKYROBAHUX MEPUmMopIsX, nompebdye KOMNIEKCHO20 Ni0X00y, w0 HOEOHYE
HayioHAanbHi 1l MidCHApoOHi mexaHnizmu. OCHOBHI NpoOno3uyii noafearmos y momy, uwoo
3AKOH00ABY0 3aKpINUmMu Cnpoujeny npoyedypy @ixcayii paxmy empamu ab60 NOUIKOONCEHHS
MQUHA, POUWUPUMU MOICTUBOCHE EJIeKMPOHHO20 NPABOCYO0sL Ol NOCMPANCOAIUX OCio,
3abesneyumu iHmezpayilo HAYIOHANbHUX DPeECmpis 13 MINCHAPOOHUMU KOMNEHCAYIuHUMU
mexanizmamu. Takoxc ModCHaA po3pooumu 0epiHcasHy npoepamy nonepeoHbo20 GIOUIKOOYEaHHs.
WKOOU 3 NOOANLUUM pPecpecHUM CMASHEHHAM i3 0epacasu-azpecopd, yO0O0CKOHANUMU
IHGOPMAYitIHO-NPABO8Y NIOMPUMKY SPOMAOSIH U000 CROCODI8 3aXUCmy IXHIX MAUHOBUX
npas. Peanizayis 3a3uauenux 3axo0i8 cnpusmume 3MIYHEHHIO 2apaHmill npasa 61ACHOCMI ma
BIOHOBIEHHIO NOPYULEHUX NPAB OCi0, KT NOCMPAXCOANU BHACTIOOK OKYNAyii.

Knrwuogi cnosa: npaso enacnocmi, mumiacogo oKynogami mepumopii, 3axucm mauHogux
npas, 6iOUIKOOYSarH s WKOOU, 30POliHA acpecis, KOMNEeHCAYIHI MEXaHizmu, CyO008ull 3aXucm,
O00KA3Y8aHHS, 0EPICABHUL PEECMP MAUHA, MIJCHAPOOHO-NPABO8A BIONOGIOANLHICID.

IlocranoBka npo0seMu. Y KOHTEKCTi 30poiHOI arpecii Ta TMMYacOBOI OKyHaIlii YacTUHU
TEPUTOPI YKpaiHH MPaBO BJIACHOCTI ONMMHUIIOCS MM CepHO3HOI0 3arpo30r0. BracHuku maiina —
K (I3UYHI 0COOM, TaK 1 FOPUIUYHI CY0’€KTH — BTPAYalOTh MOXIIMBICTh 3AIMCHIOBATH TpaBa
BOJIOJIIHHA, KOPUCTYBAHHS Ta PO3MOPAIPKEHHS CBOIM MaifHOM uepe3 OOMEXEHHUIl TOCTyn Ha
TepuTOpii, e TpUBatOTh OOHOBI Aii a00 BCTAHOBJICHO OKYMAIIHHY anMiHicTpartio. Lle mpu3BoauTh
0 HECAaHKI[IOHOBAaHOTO BUKOPHCTAHHS, 3HUIICHHS YM IOIIKOUKECHHS MaiHa, BiTIy>KEHHS
aKTHBIB 0€3 HaJeXHOI MPaBOBOi OCHOBH, & TaKOX YCKJIAJIHIOE MOXJIMBOCTI JOCTYIY IO
MPaBOCYJ/II T4 BCTAHOBIIEHHS 0OCATY IIKOAM. Taki 0OCTaBUHU CTaBIAThH 3aBJaHHS MOIIYKY
Ii€BUX MEXaHI3MIB IPABOBOTO 3aXMCTYy, [0 MOXYTh €(PeKTHUBHO (YHKI[IOHYBATH K Ha
HaI[lOHAJIBHOMY, TaK 1 Ha MDKHApPOJAHOMY PiBHI, 3 YpaxyBaHHSAM peatii 30pOHHOr0 KOH(ITIKTY
Ta 0OMEXXEHOTO KOHTPOJTIO JICP)KaBH HaJl OKPEMUMH TEPHTOPISIMHU.

AHaJi3 ocTaHHiX gocaixxkeHb i myoaikauiid. HaykoBa nitepatypa, mpucBsdeHa MpaBOBOMY
3axXHCTy MalfHOBHX IIPaB B YMOBaX TUMYACOBOi OKyMallii, aKTHBHO PO3BUBAETHCSI, OCOOINBO
miciiss mMoBHOMacIITaOHOro BTOpruHeHHs Pociiicbkoi ®enepanii B Ykpainy 2022 poky. Y
BITYM3HSHUX MPABOBUX JOCIIDKCHHSIX (30KpeMa, Y Tpalsix 3 IHUBUIBHOTO Ta MIXXHAPOIHOTO
IpaBa) yBara 30cepemkeHa Ha aHaiizi HopMm Koncrurynii Ykpainu ta L{uBineHOrO Komexcy
YkpaiHu o0 rapaHTii MpaBa BIACHOCTi, a TAKOX Ha CHEIiaJbHUX MOJOKCHHAX 3aKOHY
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VYkpainu «l[Ipo mpaBoBUii peKUM THMUYACOBO OKYMOBaHUX TepuTopiit» [4; 11]. HocmigHuku
TaKOX PO3TILNAIOTH MPOOJIEMH TOKAa3yBaHHS IIKOAW, BUKIMKAaHI OOMEKEHUM JOCTYIIOM JI0
OKYITOBaHWX TEPUTOPiH, 1 COCOOM JOKYMEHTYBaHHS TAKMX MOPYIICHb 13 BHKOPHCTAHHIM
JUCTaHIIHHUX Ta MU(POBUX TEXHOJOTIH.

Y MiDXHapOAHIHN JiTepaTypi MOPYIIEHO MUTaHHS BiANOBIJAIBHOCTI Aep:kaBH-arpecopa 3a
MOPYIICHHS MAaiHOBUX IPaB MUPHUX JKUTEIIB, 30KpeMa B KOHTEKCTi PIillIeHb MIKHApPOIHUX
CYJIOBHX OPTaHIB 1 MDKHAPOJHUX MEXaHi3MiB BimIIKoAyBaHHs, sK-0T €CIIJI ta MikHapoaHi
TpuOyHaIU. ABTOPHU IMIAKPECIIOOTh BAXKIWUBICTh NMOETHAHHS HAI[IOHAJBHUX MPaBOBHUX
IHCTPYMEHTIB 13 MDKHAPOJHO-TIPABOBUMH JUIS 3a0€3MEUEHHS PEalbHOTO JOCTYILY 0 IPaBOCYAMs
Ta KOMIICHCAIlil 30UTKiB.

ITonepenni myOiikamii TakoX BHOKPEMIIIOIOTH MOTpe0y TapMOHI3alii HamioOHAJILHOTO
3aKOHOJIABCTBA 3 MDKHAPOIHUMH CTAHIAPTAMH, PO3BUTKY TIPOLIEITYP OLiHKH IIIKOAN Ta CTBOPSHHS
LEHTPaNTi30BaHUX PEECTPIB MAHHOBUX BTpaT, IO MAa€ CIPHUATH MiATOTOBII TOKa30BOi 0a3u
JUT MaOYTHIX MO30BIB MPOTH JepiKaBU-arpecopa. He3pakaroun Ha HasBHI HaIpaIfOBaHHS,
OUTBIIICTD JOCHIKEHb HATrOJIOMYIOTh Ha HEJOCTATHOCTI MPAKTHYHUX MEXaHI3MIB peaizarii
HasBHUX MIPABOBUX TapaHTIH y TOBHICTIO e()eKTUBHUH CI10CiO.

Merto10 cTarTi € BcebiuHe BUBUCHHS MPABOBUX MEXaHI3MIB 3aXHCTYy IIpaBa BIACHOCTI Ha
MaHO, IO 3ATUIIIOCS HA THMYACOBO OKYTIOBAHUX TEPUTOPLSIX YKpaiHH, 3 BUSBICHHSIM ICHYFOUMX
TIPOTATHH Y 3aKOHOJIABCTBI Ta TIPAKTHIII X 3aCTOCYBaHHS, a TAKOXK (DOPMYITFOBAHHSIM PEKOMCH/IAITIH
II0JI0 YIOCKOHAJICHHsI HAIlIOHAJILHUX MPABOBHUX IHCTPYMEHTIB 1 iMIUIEMEHTAIlii MIXKHAPOIHO-
MPaBOBHUX MEXaHI3MIB JUIs e()CKTHUBHOTO BiTHOBIICHHS ¥ 3aXMCTy MAWHOBHX INPaB IPOMAJISH
Ta IOPUIUYHUX OCi0.

Buxusian ocHoBHOro Marepiaiy. [IpaBo BiacHocTi B YKpaiHi rapanTyeTbcss KOHCTUTYIIIEO
VYkpainu Ta UBUTFHAM 3aKOHOIABCTBOM 1 € OJJHUM i3 (PYHIaMEHTAIBHIX TpaB Jroauau [2; 3]. B
yMOBaxX THMYacoOBOI OKyMalii 4acTHHM TepuTopii YKpaiHH OCOOJMBOrO 3HAYCHHS HaOyBae
MUTaHHsI 3a0€3MCUeHHsT PEATbHOT0, a HE JCKIApaTUBHOIO XapaKTepy NuX rapaHriid. Brpara
(haKTHYHOTO KOHTPOJIIO HajJ MaifHOM HeE TIPUNMHSE MpaBa BIACHOCTI, OHAK ICTOTHO YCKIIAIHIOE
peaizaiito IpaBOMOYHOCTEH BOJIOIHHS, KOPHCTYBaHHS Ta po3nopspkenss [10, ¢. 37-52].

HopMaTuBHY OCHOBY 3axHCTy MpaBa BJIACHOCTI CTAHOBIIATH MOJOXeHHS KoHCTUTyii
VYxpainu, LuBinsHOrO KOJIekCy YKpaiHH, a TaKoXK CIellialibHI 3aKOHHU, 30KpeMa 3aKOH YKpaiHu
«IIpo 3abe3mnedeHHs paB i CB0OO TPOMAJISIH Ta TPABOBHMIA PEKUM Ha THMYACOBO OKYITOBaHIH
TepuTopii Ykpainm» Ta 3akoH Ykpainum «[Ipo 3abe3medeHHs mpaB i ¢BOOOJ BHYTPIITHBO
nepemimieHux ocio» [5; 6]. BxazaHi akTu 3aKpilUTIOIOTh NPUHIMI HEBU3HAHHA OYAb-SKHX
aKTiB OKyMaliiHOI BIaaM, L0 MOPYIIYIOTH MalfHOBI IpaBa TPOMaisH YKpaiHHU, a TaKOX
TapaHTYIOTh 30€pEKCHHS MPaBa BIACHOCTI 32 3aKOHHAMH BIIACHUKAMH.

BomHouyac mpaBo3acTocoBHA MPAaKTHKA AEMOHCTpYE psn mpobiem. Tlo-mepime, yckiagHeHO
(ikcamito ¢paxTy MOMKOMKEHHS ab0 3HUIICHHS MaliHa Ha OKYIOBAaHHMX TEPUTOPISAX uepes
00OMeKEeHUH JOCTYI 10 00’€KTIB HEPYXOMOCTI Ta HEMOXIJIMBICTh MPOBEACHHS TPaJHIiHHUX
eKCHEePTHUX OIIIAAiB. Y 3B’A3Ky 3 IUM aKTyalli3yeThCs BUKOPUCTAHHS abTEPHATHBHUX
cnoco0iB JJoka3yBaHHA — (POTO- 1 Bieodikcarlii, CymyTHUKOBHUX 3HIMKIB, CBiTYCHb OYEBH/IIIIB,
EJIEKTPOHHUX JTOKYMEHTIB Tomio [1, ¢. 67-76].

binoyc T. U., Mocvnax C. J]. 3axucm npasa énacnocmi na Maiino,
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IMo-gpyre, moctae MUTaHHS BU3HAYCHHS HAJEXKHOTO BINIOBilada y CIpaBax Ipo
BIAIIKOAYBAaHHS INKOAW. Y HAIlIOHANBHIN CymoBii mpakTumi chopMyBaBCs MiIAXiJ IIOIO
MOJKJIMBOCTI TIOJJAaHHS ITO30BIB JI0 JepKaBH-arpecopa B oco0i ii opraniB Binamu [8]. BogHouac
BUKOHAHHS TaKHUX pillleHb 3aIUIIAEThCS MPOOIEMATUYHUM 1 MOTpeOye CTBOPEHHS CHELialbHUX
KOMIICHCAIIITHIX MEXaHi3MIB, 30KpeMa 3a paXyHOK KOH(pICKOBAHUX aKTUBIB JIepiKaBU-arpecopa.

[To-Tpere, icHye mpobiemMa MOABIHHOT FOPUCAMKINI Ta MPAaBOBOi HEBU3HAYCHOCTI IIOJIO
[IPAaBOYMHIB, YKIQJCHUX HAa OKYNMOBAaHHX TEPHUTOPIAX. YKpalHCHKE 3aKOHOJABCTBO BH3HAE
HIKYEeMHHUMH aKTH OKYIAIIHHOI aaMiHICTpaIllii, OJHAK y MPAKTHYHIN TUIOIIHHI 1Ie CTBOPIOE
CKJIATHOMII TS TPOMAJISIH, SIKi BUMYIIEHO BCTYIAIX Yy MPaBOBIAHOCHHU IS 30€peKECHHS
CBOT'O MaliHa.

BaxsmerM HarpsiMoM € popMyBaHHS 1 (DyHKITIOHYBAHHS JICPYKABHUX PEECTPIB MOIIKOKEHOTO
Ta 3HUIIEHOTO MaiiHa, IO Ja€ 3MOTY aKyMYJIOBAaTH iHGOpMAIlio Tpo 3aBAaHy IIKOIYy Ta
CTBOPIOE MIATPYHTS Juisi MailOyTHiX kommeHcauiit [7]. Ludposizanis npoueciB ¢ikcamii
30MTKIB 1 MOJAaHHA 3asB 3HAYHO CIPOLIYE JOCTYI IO MEXaHI3MiB 3aXUCTY, OCOOJIMBO UL
BHYTPIIIHBO TiepeMmimenux ocib [9, ¢. 280-293].

Ha wmixkHapomHOMY piBHI 3aXHCT IpaBa BJIACHOCTI IOB’A3aHUU 13 MeXaHI3MaMH
BI/IMOBIAaNbHOCTI JIep)KaBU 3a IMOPYIICHHS HOPM MDKHAPOJHOIO T'yMaHITapHOTO IpaBa Ta
MDKHApOIHOTO TIpaBa MpaB JIOMUHM. [IpakTHKa MDKHApOIHHX CYIOBHX YCTaHOB CBIIYUTH
PO MOXKJIMBICTH CTSATHEHHS KOMIIEHCALIi 32 TMOPYIICHHS MAifHOBHX IIPaB y pa3i JOBEACHHS
(hakTy e(heKTUBHOTO KOHTPOJIO JCpKaBH HaJl BIAMOBIIHOK TEPUTOPIEI0. Y OMY KOHTEKCTI
B)XJIMBUM € HAJIOKHE JOKYMEHTYBAHHS IIKOIU Ta KOOPAWHAILS HAIlIOHAILHUX OpPTaHiB i3
MDKHApOJHUMU iHCTUTYLISIMH.

Tak, eeKTUBHHIA 3aXHCT TMpaBa BJIACHOCTI B YMOBax OKyMaIlil IOBHHEH IMOEIHYBATH:
YIOCKOHAJICHHS HAIlIOHATBHUX mpoueayp ¢ikcamii Ta J0Ka3yBaHHS INKOAM, PO3IIUPEHHS
€JIEKTPOHHUX CEPBICIB MOJAHHS 3asB 1 JOCTYIy A0 MPaBOCYAMs; (HOPMYBAaHHS CIELIAIEHOTO
KOMIIEHCAIiliHOro ()OHY Ta aKTUBHE BHUKOPUCTAHHS MIXHAapOJHO-NIPAaBOBUX MEXaHI3MiB
MPUTATHEHHS Jep>KaBH-arpecopa J0 BiAMOBIAaILHOCTI.

BucHoBku. TrMuacoBa OKynarliss YaCTHHA TEPUTOpii YKpaiH! CTBOpWIIA CHCTEMHI BHKIIHKA
JUTSL pealtizailii Ta 3axucTy IpaBa BJIACHOCTI, 30KpeMa uepe3 BTpaTy (HaKTUYHOTO KOHTPOJIIIO
HaJ MalHOM, CKJIAIHICTh JIOKAa3yBaHHS IIKOIU Ta NMPOOJEeMU BHUKOHAHHS CYIOBHX PIillICHb.
UnHHE 3aKOHOJABCTBO YKpaiHM 3aKpIIlIFOE TapaHTii HEMOPYIIHOCTI MpaBa BIACHOCTI, OJTHAK
noTpeOye MoAaIbIIOro BJIOCKOHAJICHHS B YacTHHI mporeayp (ikcamii 30MTKiB, OI[IHFOBAHHS
IIKOJM Ta peatizallii KOMIICHCAIiHHUX MeXaHi3MiB. HallioHaibHI MeXaHi3MH 3aXUCTy NOBHHHI
OyTH IOTOBHEHI €()eKTHBHUMH MIKHAPOTHO-IIPABOBUMHU 1IHCTPYMEHTAMH, CIIPSIMOBAHUMH Ha
TIPUTSATHEHHS JIepKaBH-arpecopa J0 BiIMOBITATEHOCTI Ta 3a0e3MeUeHHS PEaTbHOTO BIIIIKOYBaHHS
30UTKIB.

JlOIIBHIM € 3aKOHOJAaBYe 3aKPIIUICHHS CIPOLICHOTO MOPSIKY BCTAaHOBICHHSA (akTy
BTpaTH ab0 MOIIKOKEHHS MaifHa Ha OKYIIOBaHMX TEPUTOPISNX i3 BUKOPUCTAHHIM IH(PPOBUX
JOKa3iB 1 Mpe3yMIIIil Ha KOPHUCTh mocTpaxaanmux ocib. [ToTpiOHO 3a0e3meunTy iHTErpariro
HAITIOHATBHUX PEECTPIB MOIIKOHKEHOTO MaifHa 3 MDKHAPOJHUMHU KOMITCHCAIIIHHIMH MeXaHi3MaMu
Ta CTBOPHUTHU ACPIKABHY HNpOorpaMy HONEepeaAHbOIoO Bi}IIHKOllyBaHHH MKOAW 3 ITOJaJIbIINM
perpecHuM CTATHEHHSM 13 JiepKaBU-arpecopa.

binoyc T. U., Moconax C. /. 3axucm npasa énacnocmi Ha Maiino,
WO 3aNUUUNOCS HA OKYNOBAHUX MEPUMOPISX
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OTxe, KOMIUISKCHUH IiAXiJ, IO MOETHY€E HaliOHAJIBHI MPaBOBI IHCTPYMEHTH, HU(POBI
TEXHOJIOTI1 Ta MDKHAPOHY TIPABOBY CITIBIIPAILIIO, € KITFOYOBOKO YMOBOIO 3a0€31eueHHS e)eKTHBHOTO
3aXMCTY IpaBa BJIACHOCTI HA MAHHO, 1[0 3aJHUIIIIOCS Ha TUMYACOBO OKYIIOBAaHUX TEPUTOPLSIX
VYkpainn.
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T. Y. Bilous, S. D. Mospak. PROTECTION OF PROPERTY RIGHTS TO ASSETS
REMAINING IN OCCUPIED TERRITORIES

The armed aggression against Ukraine and the temporary occupation of part of its
territories have led to large-scale violations of private, communal, and state property rights.
Property belonging to citizens and legal entities that has remained in the occupied territories
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faces the risk of unlawful expropriation, destruction, damage, or use without the owners’
consent. Due to restricted access to such territories, the exercise of the rights of possession,
use, and disposal of property is significantly impeded, as is the implementation of effective
judicial protection mechanisms and the enforcement of court decisions. Additional challenges
include the absence of comprehensive damage documentation, evidentiary difficulties,
jurisdictional conflicts, and the need to recover damages from the aggressor state.

The purpose of this article is to provide a comprehensive analysis of national and
international legal mechanisms for the protection of property rights to assets remaining in
temporarily occupied territories, to identify existing gaps in legal regulation, and to formulate
practical recommendations for improving legislation and law enforcement practice.

The study employs dialectical, formal-legal, systemic-structural, and comparative-legal
research methods. It includes an analysis of the provisions of the Constitution of Ukraine,
civil legislation, special laws regulating the legal regime of temporarily occupied territories,
as well as the practice of national courts and international institutions. Particular attention is
paid to the generalization of judicial practice concerning compensation for damage caused by
armed aggression.

The research findings indicate that current Ukrainian legislation formally guarantees the
inviolability of property rights even under conditions of occupation; however, the mechanisms
for their implementation remain insufficiently effective. Problems were identified in
determining the scope of damage, collecting evidence, and ensuring access to justice for
persons who have lost control over their property. The possibilities for compensation through
national courts, international judicial institutions, and special compensation mechanisms
were analyzed. Furthermore, the necessity of establishing a unified state register of damaged
and lost property, improving remote evidence procedures, and enhancing the use of
international legal instruments to hold the aggressor state accountable was substantiated.

It can be concluded that effective protection of property rights to assets remaining in
occupied territories requires a comprehensive approach combining national and
international mechanisms. The main proposals include legislatively establishing a simplified
procedure for documenting the loss or damage of property, expanding access to electronic
justice mechanisms for affected persons, and ensuring the integration of national registers
with international compensation mechanisms. It is also proposed to develop a state program
for advance compensation of damages with subsequent recourse claims against the aggressor
state, and to improve informational and legal support for citizens regarding the protection of
their property rights. The implementation of these measures will contribute to strengthening
property rights guarantees and restoring the violated rights of persons affected by occupation.

Keywords: property rights, temporarily occupied territories, protection of property rights,
compensation for damages, armed aggression, compensation mechanisms, judicial protection,
evidence and proof, state property register, international legal responsibility.
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CHHAJKOBI IPABOBIITHOCHUHHA
B YMOBAX BOEHHOTI'O CTAHY:
TEOPISA TA CYAOBA ITPAKTUKA

Y emammi 30ilicneno Oocniodcennsn ocobaugocmeii 3aCmMocy8ants NPAGOGUX HOPM, SKI
pezyniorons cnadKosi NpagosiOHOCUHY, Y CYOOBIll NPAKMUYI 8 YMOBAX 80EHHO20 CIAHY.

Cmammsa 6a3yemovcs HA NONOJICEHHAX HOPMAMUSBHO-NPABOBUX AKMIG, Mamepianax
HAYKOBUX 8UOAHb, Pe3yIbmamax npago3acmoco8hoi disnvHocmi. ¥ npoyeci 00cniodiceHHs
BUKOPUCMOBYBANUCS HAYKOBL MEMOOU AHANI3Y Ul CUHME3Y, NOPIGHAHHS MA Y3a2AlbHEeHHSL.

Busnaueno, wo 6 ymosax onosnenns yusiibHo2o 3aK0H00a8CmMea ma Oii NPago6oco PedlcUMy
B0EHHO20 CMAHY OCOONUBO BANCIUBUM € BPESYNIOBANHS HOBUX NPOABIE CMANUX NPABOGUX AGUUY
¥y cghepi cnadkosux npasoioOHOCUH, 36AXCarOYU HA 30ANAHCOBAHICMb NYONIUHO-NPABOGUX A
NPUBAMHONPABOBUX [HMeEPeCi8 I GUPOONEHHS MeXAHIZMY 3aXUCIY 3AKOHHUX NpA8 YYACHUKIG
CNAOKOBUX NPABOGIOHOCUH HA OCHOBI NOECOHAHMS NOJLONCEHb YUHHO20 3AKOHO0A8CMed md
pe3yIbmamis npaso3acmoco8Hol OisIbHOCHII.

Busnarouu cmabinenicmes 6a306ux incmumymis cnadkosozo npasa 6 nepioo 0ii npaso8o2o
DPedICUMY BOEHHO2O CMAHY, 800HOYAC 8CHAHOBIEHO BHECEHHS 3MIH 00 3AKOHO0ABCMEdA, sIKe
pegyioe ChaoKosi nPasogiOHOCUHU, WOOO0 MICYsL BIOKPUMMSL CRAOWUHUY, CIPOKIE OJisl NPULHSIMNSL
chaowunu, ocobaugocmell NPUUHAMMA CNAOWUHU OKPEMUMU KAMe20piAMU CHAOKOEMYIS,
CNAaOKy8aHHs NPAsA HA 3eMeNbHy OLIAHKY, CHAOKYB8AHH NPAsa HA BIOWKOOYEAHHS 30UMKIE,
MOPANLHOT WKOOU, CHAAMU HEeYCIMOUKU Ma OMPUMAHHSL KOMREHCayii, 6i0yMepaocmi cnaowunu,
oopmaenHs npasa Ha CNAOUUHY.

Poskpumo snauenns cyooeoi npaxmuxu AK inouxamopa o6 ’€KmugHocmi ma NnogHOMuU
HONOJICEHb YUHHO20 3aKOHOO0ABCMBA, SIKe PeSlaMeHmye CHAo0Kosi npagosionowenns. Josedero
BAANCTUBICIL V3A2ATbHEHb PE3YIbIMAmie cy0060i NpaKmuky Osi CMEOPEHHsl YMO8 y GUpiuenHi
RUMAHb, SIKE NOMpedYIoNb 6CMAHOBLEHHS NPABOBOI UHAYEHOCMI 0TIl EOUHO20 PO3YMIHHI MA
00HAKO0B020 3ACMOCYBAHHS NPABOBUX HOPM Y NPABO3ACOCOBHII OiNbHOCTI.

Pe3stomosano, wo cnadxkosi npagogioHOCUHU Maomsv cneyuqpiuni, xapaxmephi auwe 01s
HUX, 0cobausocmi, a came: CHAOKOGe NPAGO AK MNIO2ANY3b YUBLILHOZO NpABA NOPOOJICYE
BIOHOCUHU MAUHOB020 XAPAKMEPY MINC YUACHUKAMU CNAOKOBUX NPABOBIOHOCUH, NIOCMABOIO
BUHUKHEHHS. CNAOK08020 NPABOGIOHOUIEHHS € CYKYRHICMb HOPUOUYHUX (DAKmie, a He O0OUH
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OpUOUdHULL haxm, cyd ’€Kmom cnaodKkosux 8iOHOCUH € CNAOKOEMeYb (CNAOKOEMYT) 3 MOMEHMY
BIOKpUMMSL CRAOWUHU, 3MICI CNAOKOBUX 8IOHOCUH NOEOHYE Npasa ma 0008 SI3KU YUACHUKIB
yux GIOHOCUH, NPABOBY OCHOBY Pe2yN08aAHHsL CHAOKOBUX Npagosionocut gopmyiome Koncmumyyis
Ak ocHosHutl 3axon Ykpainu, LIK Ykpainu ma axmu, SKi ck1aoaioms YugiibHe 3aKOHOOABCME0
(3axonu, axmu IIpesudenma Yxpainu, nocmanosu Kabinemy Minicmpie Ykpainu) ma axi He
noguHui npomupiuumu nonodcennsam LK Vkpainu.

Axyenmosano ysacy Ha momy, wo nio yac Oii B0OEHHO20 CMAHY 00 3aKOHOOABCMEA, sKe
peyrroe cnaokosi BIOHOCUHU, OYIU 6HECEHT NeGHI 3MIHU 3 Memoio adanmayii npasoeux HoOpm
00 HOBUX YMOB8 — NPABOBO2O PENHCUMY BOEHHO20 CMAHY, AKUL 8600UMbCA 8 YMOBAX 30POUHOT
aepecii, Hebe3nexu Oepaicastill HezanexcHocmi YKpainu ma ii mepumopianvuill YinicHOCmi.
Bemanoesneno, wjo emecenmss akmyanvHux 3MiH 00 YUHHO20 3AKOHOOABCMBA 00YMOBIEHO
3ACMOCYBAHHAM Y3A2ANbHEeHb CYO080I NPAKMUKU SIK Pe3yabmam MmicHoi 63aeM00ii npasHuKis-
HAYKOBYI8, NPABHUKIG-NPAKMUKIE Ma CY0 €KMi6 npasomeopyoi OisibHOCHI.

Knwuosi cnosa: cnaokosi npagogioHOCUHU, 80EHHULL CMAH, NPABOe Pe2YTO8aHH, CNAOK08e
npaeo, YusiibHi GIOHOCUHU, YUBLIbHE NPABO, CYCHIIbHI 8IOHOCUHU, CYO08A NPAKMUKA,
3aKOHO0ABCME0, NPABA, NPABO3ACNOCOBHA OISILHICID.

IMocTranoBka npodaemu. [IpoGnemMaTrka NpaBOBOTO PEeryiIOBaHHS CIAIKOBHX BiJTHOCHH
3aBKau Oyna Ta e HaJOBTO 3aUIIATUMETHCS aKTyalbHOIO IS CycIiIbcTBa. CrpaBeuinBa i
BHUB&KCHA PEIJIaMEHTAIlisl TIMTaHb TpaBa BJIACHOCTI BH3HAYAE MPABOBY, EKOHOMIUHY, €MOIIHHY
CTaOUIBHICTh He JuIe Cy0’€KTiB, a M YCiX YYaCHHUKIB CNAJKOBUX NPaBOBITHOCHH. KoHCTHTYIIS
VYkpainu nependavae, o «HIXTO He MOXKe OyTH IIPOTHIPABHO 1030aBIICHHH IpaBa BIACHOCTI», a
TapaHTii MpaB 0COON «BH3HAYAFOTH 3MICT 1 CIIPSIMOBAHICTH IsUTHHOCTI JiepkaBm» (cT. 41, 5) [5].

AHa3yYH TEHJCHINT PO3BUTKY CIAJKOBOTO MpaBa, MOTPIOHO BU3HATH, IO MOJIi,
OB’ s13aH1 3 ToYaTkoM 30poiiHoi arpecii 2014 poky Ta mojaneiie moBHOMacITabHe 30poiiHe
BTOPTHEHHS Ha CyBEpPEHHY TepHUTOpito Ykpainu 22 motoro 2022 poky Pociiicekoi @enepariii,
BBEICHHS B KpaiHi IPaBOBOrO PEKMMY BOEHHOTO CTaHy MajH 3HAYHHN BIUTUB Ha PO3BHUTOK
CHaJIKOBUX MpaBoBiqHOCHH [15; 12]. 'ocTpo mocTtayio NMUTaHHS 3a0e3MeYeHHS JIEePIKaBOO
peaizanii mpaBa ocodu Ha craakyBaHHsA. [loTpeda y BUpilIeHH]I MUTaHHS MicLis BiAKPUTTS Ta
CTPOKIB TPUIHATTS CHAAIIMHN B HOBHUX pealisiX, HPoIeAypH ohOpMIICHHS MpaBa Ha CIaIIHHY
3 ypaxyBaHHSM IHTEPECIB CITAJKOEMIIIB — BHYTPIIIHBO MEPEMIIIEHHX OCI0 Ta 3aXHCTy INpaB
CHAJIKOEMITIB BIHCHKOBOCTYXKOOBIIIB TIepei0auyae OCMUCIICHHSI 3MiH MPaBHUKAMH Ta ITOTATBIIOTO
MPaBOBOT'O PETYIIIOBaHHS.

B YMOBax OHOBJICHHSA HI/IBiJ]I)HOFO 3aKOHOJaBCTBa OCOGHI/IBO BAXJIMBUM € BPCTYJIFOBAHHS
HOBHX IPOSBIB CTAJIUX MPABOBHX SBHII y c(epi CIIAJKOBUX MPABOBITHOCHH, 3BXXAIOYH Ha
30aJIaHCOBAHICTh MyOJIIYHO-TTPABOBUX 1 IPUBATHOIPABOBHX IHTEPECIB Ta BUPOOJICHHS MEXaHI3My
3aXHCTY 3aKOHHUX TPaB YYACHUKIB CHAJKOBUX IMPABOBIIHOCHH HA OCHOBI MOETHAHHS TOJIOKEHb
3aKOHOJIABCTBA Ta PE3yJIbTATiB MPaBO3aCTOCOBHOI JisUTBHOCTI. JIOCTIIDKEHHS BKa3aHUX MHUTaHb
BU3HAYAE aKTYAIBHICT I1i€i HAyKOBOI PO3BiIKH.

AHaJii3 ocTaHHIX JoCcaiukeHb i myoaikanii. [Tpo6nemaTrka criagKoBHX MPaBOBITHOCHH
3aBXAHM KOPHCTyBajacs 3HAYHOIO YBaror INPaBO3HABIIB-IIMBLIICTIB, a B YMOBaX BOE€HHOTO
CTaHy MOCWJINJIACA aKTUBHICTh HAYKOBIIIB y JOCIIIPKEHHI CKIIQJIOBUX CHAIKOBOTO MPaBa.

Topnunuy JI. 1. Cnadkosi npagosionocunu
6 YMOBAX BOCHHO20 CIANY: MEOPisi Ma cy008d NPAKMUKA
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BuBYeHHIO MUTaHb CHAJAKOBHX MPABOBIMHOCHH, BKIFOYHO B YMOBaX BOEHHOTO CTaHY,
MPUCBSYCHO Tparli mpaBHUKIB, cepen skux: F0. O. 3aika [3], JI. B. Koznoscbka, M. b. Kpapuuk,
0. €. Kyxapes [6], P. A. Maiinanuk, I1. [leuenwnii [7], 3. B. Pomoscrka [19], €. O. Psa6okoHb,
I. B. Cnacu6o-®ateesa [20], C. 5. @ypca [21] Ta iH.

MerTo10 cTaTTi € BCTAHOBIICHHSI OCOOJIMBOCTEM 3aCTOCYBAaHHS MPABOBHX HOPM, SIKi PETYJIFOIOTH
CIAJIKOBI MTPABOBITHOCHHY, Y CYAOBIH MPAKTHII B YMOBaX BOEHHOTO CTaHy Ha OCHOBI aHAJIi3y
HOPMAaTHUBHO-IIPABOBHX AKTiB, HAYKOBUX JKEPEN, Pe3yNIbTAaTiB IPABO3aCTOCOBHOI IPAKTHKH.

Bukian ocHoBHoro marepiaay. CriajkoBi NpaBOBIIHOCHHU, OYAy4YHd OIHHM i3 BHUJIIB
IMBUIGHUX BITHOCHH, HAIAIOTh XapaKTEPHUCTUKY Cy0’ €KTaM, 00’€KTaM Ta 3MICTOBUM OCOOJIMBOCTSIM
CMAJIKOBOTO IMpaBa SIK MiArany3i MUBLUIGHOTO MpaBa. 3arajJbHONPUIAHATAM € PO3IJI CHaIKOBHX
BIJTHOCHH SIK BITHOCHUH MIX Cy0’€KTaMH, BPETyJLOBAaHUMH IIPABOBUMH HOPMaMH CIaJIKOBOTO
npaBa. YnHHE Taly3eBe 3aKOHOJABCTBO HE MICTHTh BU3HAYEHHS BKa3aHOTO MOHATTA. JIMCKycil
IUBUIICTIB O[O0 TIyMadeHHs KaTeropii 0a3yloThCs MeperyciM Ha IMOJIOKEHHSX TEOPETHKIB
mpaBa, SKi, 30KpeMa, BU3HAYalOTh, IO MPaBOBi BIIHOCHHHU «SK CYCIHiJIbHI BiIHOCHHH, € iX
IOPUIMYHAM BHPa30M, B SIKAX OHA CTOPOHA, HAIJICHA IIPaBaMu Ta 000B’I3KaMH, BUMArae Bif
IHIIIOT CTOPOHH, SIKa Ma€ TaKOXK MpaBa Ta 00OB’A3KH, BUKOHAHHS ITEBHUX JiH Y¥ YTPUMAaHHS Bij
HUX BIJIMOBIIHO 0 YHHHOTO 3aKOHOZABCTBa» [2, ¢. 355]. 3a3Buyaii mpaBo3HaBILII BU3HAIOTH,
IO /ISl BCTAHOBJICHHS ()aKTy BUHUKHEHHS CMAJAKOBUX BiJHOCHH JOCTATHHO HASBHOCTI TAKUX
IOpUINYHUX (DAKTIB: KOHCTATallli CMEPTi CITaJKOJaBIs a00 OTOJOIICHHS HOTO MOMEpPIIUM;
HAsSBHOCTI CHIAANIUHH, TECTAMEHTO3IaTHOCTI CIaAKOEMI (craakoeMitiB) [3, c. 11]. Okpemi
(baxiBui-Haykosui, Hanpukian C. 5. @ypca, BBaXaroTh, 1110, KPiM 3a3HAYEHUX YMOB, MOTPIOHO
TaKOXK BUSBIICHHS BiIOBITHUX MPABOBUX HOPM, SIKi PETYJIIOIOTh BiTHOCHHH, 10 BUHUKAIOTH,
Ta HAJEKHOTO HOTApiallbHOTO CYMPOBOAY 3 METOI0 3aXHCTy 3aKOHHHX NPaB YIaCHUKIB
CNaJIKOBUX MPaBOBiTHOCHH [21].

BinpuricTe MpaBHUKIB, SIKi CHELIANI3YyIOTBCS Ha JAOCTIIKEHHI akKTyaJbHHX HpoOsieM
UUBLUTICTUKH, TOB’SI3y€ PO3TIISAA CHAaJKOBUX BiHOCHH 3 MOHSTTAM IPAaBOHACTYMHHUIITBA. SIK
BusHae O. I1. [leyennii, criaKoBi BiTHOCHHH BHHHUKAIOTH Y MPOIIEC] MEPEXOY «IIpaB i 000B’SI3KIB
roMeptol Pi3UaHOT 0CcOOM (CIaAKOIABI) J0 THIHMX OCIO (CHAJKOEMITIB) Y TIOPSIKY TOCMEPTHOTO
YHIBEpCaIbHOTO (CMAJKOBOT0) MpaBOHACTYMHUIITBAY [7]. [IpaBOHACTYMHHIITBO € TIEPEX00M
mpaB 1 000B’sI3KiB Bill 0IHOTO cy0’€KTa Mpasa M0 iHIOoro. J{oCHiPKeHHs CIaJKOBUX BiJHOCHH
Jla€ 3MOTy BCcTaHOBUTH, BKazye O. €. Kyxapes, 1o caMe crajkoBe NpaBOHACTYIHULTBO, SKe
BHHHUKAE B PE3yJIbTATI B3a€EMO3B’A3KIB MIXK ITPABOHACTYITHHKOM 1 MOTIEPETHUKOM, € OJTHIEIO 3
neprmux (GopM TaKOTO MPaBOBOTO SBUINA, SK MPAaBOHACTYMHHUITBO [6]. Ha Hamie mepexoHaHHS,
HAYKOBIII BJajJ0 BHU3HAIOTh MPABOHACTYIHHITBO MpPaB HAa MaWHO MOMEPJIOTO IPAaBOBUM
MEXaHI3MOM CIHaJKOBHX IPABOBIIHOCHH, SKi BHHHKAIOTh caMe B MpoOIleci peajizaiii
MIPaBOHACTYITHUIITBA. BigTak MOHATTS «CHAAKOBI BITHOCHHI Ta «CIAIKOBE MPABOHACTYITHHIITBOY
TICHO TIOB’s13aHi, aje He TOTOXHi ABHIIA. TakoX BapTO 3ayBaKUTH, IO B POOOTI MOHATTS
«CTIaIKOBI BITHOCHHMY, «CTAJIKOBI MPAaBOBIJHOCHHU» Ta «CIAaIKOBI MPAaBOBITHOIICHHS
BUKOPHUCTOBYIOTBCS SIK CHHOHIMH.

Omxe, BueHI-()axiBI[i HAJAOTh PI3HOMAHITHI BH3HAUYCHHS CITAJKOBUX IPABOBIIHOCHH
3QJIE)KHO BiJl KPUTEPilO, 3a SIKUM XapaKTepU3YHIOTh MOHATTA. Y JOCTIPKEHHI BU3HAEMO
CMAJIKOBI TIPaBOBIHOCHHHM SIK BUJ IIUBUIBHUX BiTHOCHH, SIKi BUHUKAIOTh Y MOMEHT CMEpTI

Topnunuy JI. 1. Cnadkosi npasogionocunu
6 YMOBAX BOCHHO20 CIANY: MEOPIsi MA cy008d NPAKMUKA
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CMAJIKOJABIIA YU OTOJIOLIEHHS HOro MOMEpIIor 0co000, 3a HAsIBHOCTI CHAJIIMHU Ta 3JaTHOCTI
0co0u OYTH CIIaJKOEMIIEM, 1 PETYITIOIOTHCS HOPMaMH CIIaIKOBOTO TIPaBa.

Po3mismaroun criafkoBi MPaBOBITHOCHHH B yMOBaX BOEHHOTO CTaHy, JOLUIBHO 3ayBaKUTH
o 30epEeKEHHsT CTATOr0 HAYKOBOT'O Ta MPABOBOIO MMIIXOY IO BU3HAYEHHS Cy0 €KTIB, 00 €KTIB i
3MICTY BKa3aHMX BIJHOCHH, 10 MiATBEPKYIOTh HonoxxeHHs LIK Ykpainu.

CrpyKTypa CIaIKoBOTO MPaBOBIIHOINICHHS € TPAJIUIIIHHOI0, X0Ya HAYKOBHUH 1HTEPEC 3aBXKIH
BH3MBAB MUTAHHA Cy0’€KTa UX BiIHOCHH. [linTpuMy€eMO TIO3HIIIO TIPABHUKIB, SIKi BU3HAIOTH
Cy0’€KTOM CIaJIKOBUX TPABOBIIHOCHH JIMIIIE CIIAJIKOEMITS (CIIaKOEMITIB). TaKkoK MpUETHYEMOCS
1o HaykoBoi nymku JI. B. Ko3/moBcbkol po BH3HAHHS CHAIKOMABI Cy0’€KTOM CIIaAKOBOTO
NPaBOHACTYITHUIITBA, a He Cy0’€KTOM CIIaJKOBUX MPaBOBiAHOCHH [4]. BinoBinHo, CiaaKkoaaBelb
1 cCIaikoeMeb (CITaIKOEMIT) € Cy0’€KTaMH CITaJJKOBOTO TIPAaBOHACTYITHHUIITBA.

Bigmoigao mo c1. 1222 11K Ykpainu ciagkoeMIsIMHy 3a 3aIIOBITOM 1 32 3aKOHOM MOXYTh
OyTu ¢i3uuHi 0ocolu, SKi € KUBUMHU Ha 9ac BIIKPUTTS CHAALIMHU, Ta 0COOH, sIKi Oysu 3auati
3a KUTTS CTIAJAKOJIABLIS i HApOIHKEH1 YKUBUMHU MTICIIS BIAKPUTTSI CIIAAIIMHY. TaKoX CrIaIKOEMIIAMHU
3a 3aloBITOM MOXYTh OYTH FOPUIWYHI OCOOM Ta iHINI YYaCHUKH IHMBIIBHUX BiJHOCHH,
nepenbadveni cr. 2 11K Vkpainm — nmepxkaBa Ykpaina, ABroHomHa PecmyOiika Kpum,
TEPUTOPiaIbHI TPOMAJIH, iIHO3EMHI JepKaBu Ta iHIII Cy0’ekTH MybmigHOro npasa [22].

OO6’€KTOM CIaJKOBOTO IPABOBIIHOIIEHHS € CHAAIIMHA, A0 CKIaxy SIKoi BXOISTH YCi
mpaBa Ta OOOB’S3KH, 1[0 HAJECKAIM CHAIKOAABIIEBI HA MOMEHT BIIKPUTTS CHAAIIVMHH 1 HE
MPHITMHWINACSA BHAcHiIok Horo cmepti (ct. 1218 LK Vkpainm). 3. B. PoMoBchka 3a3Hauae
03HAaKy CHAAUIMHU SK 00’€KTa CIaJKOBUX MPaBOBIIHOCHH — 0OMEXKEHICTh y 4aci, 60 icHye 3
MOMEHTY BIIKPUTTS i 3aKIHYYETHCSI MOMEHTOM JIEP)KaBHOI peecTpallii CaJKoeEMIIEM MpaB Ha
crammuny [19].

OCoOJMBICTh CIAANIMHK SK SBUINA TIOJISATAE Y BUII3EPKAJICHHI HOBHX CYCILIEHO-TIPABOBUX
SBHIL, 110 MOTPeOYIOTh MOJANBIIOTO IMPAaBOBOTO PETYNIOBaHHS (IpaBO Ha IiHHI ManepH,
MPaBO Ha HEPYXOMICTh, MPABO HA YACTKY yYaCHHMKA MiAMPUEMHUIILKOTO TOBApUCTBA, MPABO
Ha 00’ €KTH TpaBa IHTEJICKTYaIbHOT BIIACHOCTI TOIIIO).

3MICT CIIaIKOBOTO TPABOBITHOIICHHS B YMOBAaX BOEHHOTO CTaHy 0a3yeThCsl Ha TIOJOKEHHIX
LK Ykpainu, 3akoHiB YKpaiHH, HOpPMaTHBHO-TIPABOBUX aKTIB, AKi OyIu yxBasieHi Ta HaOyiIu
YUHHOCTI B TEpiof Jii MpaBOBOrO PEXXMMY BOEHHOTO CTaHy B YkpaiHi. [lutaHHs ocoOmuBocTeit
MPaBOBOTO PETYIIOBAHHS CIaJKOBHUX BiIHOCHH B YMOBaX BOEHHOTO CTaHy OYyJIHM PO3TIITHYTI B
MOTIEPEeIHIX AOCIIMKEHHAX aBTopa [1].

Busnaroun cTabinbpHICTE 0230BUX 1HCTHTYTIB CIAJKOBOTO MpaBa B Mepioj i MpaBOBOTO
PEKUMY BOEHHOTO CTaHY, BOJAHOYAC MOTPiOHO KOHCTATyBaTH BHECEHHS 3MiH JIO CIaJKOBOTO
3aKOHOJABCTBA IIONO MICIS BIIKPHUTTS CHANIINHH, CTPOKIB UL TPUAHATTS CIHAAINHH,
0c00JIMBOCTEH TPUHHATTA CIAANIMHA OKPEMHMH KaTETOPISIMHA CIAJKOEMINB, CIIaJAKyBaHHS
IpaBa Ha 3eMENbHY IUISHKY, CHaAKyBaHHS IpaBa Ha BiAIIKOXyBaHHS 30WTKiB, MOpPaJIBHOI
IIKOJIM, CIUIATH HEYCTOMKH Ta OTPUMAaHHs KOMIICHCAIlll, BIIyMEpPIIOCTi CIaiiuHN, 0(hOpMITCHHS
npaBa Ha CIAAIINHY.

SIK yke 3a3Havanocsi, BBEACHHS BOEHHOTO CTaHY B KpaiHi aKTyami3yBajo MUTAHHS 3aXHCTY
MpaBa BJIACHOCTI, 30KpeMa MpaB CIaJAKOEMIIIB, Ta MPUUHSTTS BiJNOBITHUX HOPMAaTHBHO-
MPaBOBHUX aKTIB OpraHaMU BIAAW JJIs BUPINICHHS BKa3zaHUX NuTaHb. OIHAK pe3ylIbTaTH
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MPaBO3aCTOCOBHOI, & TaKOX CYIOBOI JisTIBHOCTI BUSBIIIM NPOTATMHU B HOPMax CIHaJKOBOTO
npaBa Ta TEBHI MpoOJeMH B 3aCTOCYBaHHI IMOJOXKEHb IHMBUILHOTO IMpaBa. Y IMOJATBIIOMY
Oynu yxBasieHi 3akoHU Ykpainu Bif 8 muctonana 2023 poky «lIpo BHECEHHS 3MiH 0 JESKUX
3aKoHIB YKpaiHH 110710 BAOCKOHAJICHHS TOPSAKY BIAKPUTTS Ta ohopMiteHHs craamusm» [13]
ta Bix 8 ymmcromana 2023 poky «I[Ipo BHeceHHs 3MiH J0 [{MBiTbHOTO KOJEKCY YKpaiHU 111010
BIOCKOHAJICHHS MOPSIKY BiIKPUTTS Ta 0OpMIICHHS caamuHmy [14], sKi Ha 3aK0HOJaBIOMY
PiBHI pEryITFOBAIM BAXKIIUBI IS CYCHIILCTBA MUTAHHS CIIaJJKOBUX MIPABOBIAHOCHH, BU3HAYAIN
nepIioueprose npaso 3actocyBaHHd LIK YkpaiHu y BUpillICHHI IUTaHb CIaJKyBaHHS.

CyzioBa IpaKTHKa € IHAUKaTOpOM 00’ €KTUBHOCTI i TIOBHOTH TTOJIOKEHb YHHHOTO 3aKOHOIABCTBA.
VY3aranbHEHHST Pe3yNIbTATiB CYAOBOI MPAKTUKU CTBOPIOE YMOBH IUIS BHPINICHHS IHTAaHb, SKi
NOTpeOyIOTh BCTAHOBJICHHS NMPaBOBOi BU3HAUEHOCTI AJISI € AMHOTO PO3YMIHHS Ta OJJHAKOBOTO
3aCTOCYBaHHS IMPABOBHX HOPM Yy MTPABOBIH isUTLHOCTI.

30kpeMa, cynoBa NPAaKTUKA y cClpaBax MpO CHaJAKyBaHHS BaXKJIMBa AJIs BCTAHOBJICHHS
0COOJIMBOCTEH YMOB BIIKPUTTS CHAANIMHH. Tak, OJHIEI0 3 YMOB BIIKPUTTS CIAIIINHH €
BCTAHOBJICHHSI CMEPTI CHAJKOAABII a00 OroJIOIIeHHs Horo momepiuM. ITicTaBu OroyomeHHs
¢iznyHOi 0coOu momepior BcTaHOBIEHI B cT. 46 LK Ykpainu. BignosizHo mo 3axoHy
VYpainu Bin 12 mamas 2018 poky «I1po mpaBoBuii cTatyc oci0, 3HUKIMX 0E€3BICTH 32 OCOOJIMBUX
00CTaBUH» B YMOBax THMYacOBOI OKyIaLlii OKpeMHX TepuTopii Ykpainu 3 19 mortoro 2014 poky
Pociiicekoro denepariero go LK Ykpainu Oynau BHECSHI 3MiHM, BIIMOBIIHO 10 SKUX (Pi3HdHA
ocoba, sKa Iporaja B 3B 3Ky 31 30pOWHUM KOH(IIIKTOM, MOXe OYTH OTOJIONICHA CYIOM
MIOMEPJIOI0 MiCHs CIUIMBY JBOX POKIB MicJs 3aKiHYEHHS BOEHHHUX Mil, a 3 ypaxyBaHHIM
KOHKPETHHUX OOCTaBHH CyJl Ma€ MpaBO BU3HATH OCOOy IMOMEPIIOI0 1 paHille, ajie He paHimie
CIUTUBY IIECTH MicAIIB. Y Iepiof Aii MPaBOBOrO PeXXUMY BOEHHOI'O CTaHy B YKpaiHi BKa3aHe
MUTaHHS Ha0YJI0 OCOOJMBOI BAaXJIMBOCTI. Y pe3yibTaTi 3 MHTaHHS CIUIMBY CTPOKY JUIS
oroJjomeHHs (Gi3nuHoi ocodu nomepnoro Benuka Ilanara Bepxoaoro Cyny B OCTaHOBI Bix
11 rpymns 2024 poky y crupasi Ne 755/11021/22 BuzHana, mo «3 ypaxyBaHHSIM KOHKPETHHX
00CTaBUH CIIPaBH CyIl MOXE PO3MOYaTH BIUTIK INECTUMICSYHOTO CTPOKY JJISI OTOJIOMICHHS
0co0u TIOMEepIIOIO BiJI AHS HACTaHHS MOJII, AKa CIpUYMHUIIA 3arubesns ¢izndHoi ocodbu, y pasi
SKIIO I MO BiIOysacs 3a MeXaMH TEPUTOPii BEICHHS aKTUBHUX OOHOBHX Jii, MPOTE €
HACTiIKOM BO€HHUX Aii» [8]. 3HaueHHS LBOTO pIlICHHS MHOJSTae y BU3HAHHI BiAJTiKY
IIECTUMICSYHOTO CTPOKY BiJl HACTaHHS IMOJil, B Pe3yJbTaTi HACTAHHA SIKOi 0co0a 3aruHyna, a
HE BiJ JHS 3aKiHYCHHS BOEHHHX JIid B KOHTEKCTI IMHPOKOMACIITaOHOT 30pOitHOI arpecii mpoTu
YkpaiHu, BCTaHOBIIEHOTO BiIMiHOKO ab0 3aKiHUEHHSM MPABOBOIO PEXKHUMY BOEHHOTO CTaHY.
Takuit miaxix 0 BUPIMICHHS CXOKUX CYJOBUX CIIPAB CIPHUSE 3aXUCTY MPAB CIIAIKOEMIIIB.

BaxsmuBuM U1 TIpaBO3aCcTOCOBHOI JISUTBHOCTI B YMOBAaX BOEHHOTO CTaHy € BH3HAHHS
IPUCIYHUM CTPOKY AJSI NPUIHATTS CHAIIIMHM, TOOTO 3aKiHYCHHS CTPOKY B INICTh MIiCAILIB
JUTSI IPUAHSITTS CHaJIIVMHA, SKAH TTOYMHAETHCS 3 JHS BIAKpUTTS crammuau (4. 1 cr. 1270 11K
VYkpainu) i npununse npaBo Ha npuidHATTS cnaamuHu. [TocranoBa KIIC BC Bix 21 depBHs
2023 poky y crupasi Ne 175/1404/19 (mpo 3aimydeHHs IO CIpaBH MPO PO3MOALT CIIaIKOBOTO
MaifHa MpaBOHACTYITHUKA MTO3UBAYKK) B MOTHBYBAJIBHIA YaCTHHI MICTUTh MOJIOXXEHHS IIPO Te,
mo «(pakT BIOKPHUTTS CIAIKOBOI CIPaBH HOTAPiyCOM HE MOXE CBITUUTH NPO HMPUNHHATTA
MIPaBOHACTYITHUKOM CIAJIIMHKA, OCKUIBKM ITOBHOBAXXEHHS IIOJO IOHOBJIEHHS CTPOKY Ha
TPHUAHSTTS CTIAIIMHA HaJaHi BUKJIFOYHO CYy BiImoBiaHO 10 4. 3 ct. 1272 IIK Vkpainn» [11].
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Takox nocranoBa BIT BC Bix 26 uepsHs 2024 poky y cupasi Ne 686/5757/23 nanana
PO3’SICHEHHS TIOBAYXHOCTI MPUYHH MIPOIYCKY CTPOKY I MPUUHATTS criammuau. 11K Ykpaian
BU3HAE NPABO CHAAKOEMILI: TOIATH 3asiBy HOTAPiyCy MPO HPHHAHATTS CHAIIIMHH 33 MHCHMOBOI
3rOJIM CMAJAKOEMIIIB, SIKi IPUHHSIINA CHANIINHY, 32 MICIIEM BiIKPHUTTS CHaIIIUHK; 3BEPHYTHCS
3 I030BOM JIO CYJy JJIsl BCTAHOBJICHHS JJOJAaTKOBOTO CTPOKY, JOCTATHHOTO LIS IOAAHHS 3asBU
PO MPUUHATTS CHAAINAHA B pa3i MPOITYCKY CTPOKY B IIICTh MICSIB 3 TIOBAXHHUX MPHYUH
(gu. 2, 3 cr. 1272 LK VYkpaiuu). BIT BC, po3risHyBIIM B HOPSIKY MACEMOBOTO IPOBAIKESHHS
nuBUIbHY crpaBy 3a mo3oBoM OCOBA 1 mo OCOBA 2 mnpo BU3HaYCHHS J0aTKOBOTO
CTPOKY JJIS TOAAHHS 3asBH MPO MPUAHATTSA CHAANMHH, YCTAHOBWIA, IO «HEOOI3HAHICTh
CIAIKOEMIIS ITPO HASBHICTH 3aMOBITY € TOBAKHOI MPUYHUHOIO MPOITYCKY CTPOKY JJIS TOIaHHS
3asBH TIPO NMPUHHATTS CIIAAIINHY, 10 BUILTUBAE 3 MPHUHIIMITY CBOOOAN 3aIOBITY, IIPOTE TaKy
HeOoOI3HAHICTh HE MOXXHA OTOTOXKHIOBATH 3 HE3HAHHSAM CITaJIKOEMIIEM IIpO HOTro TMpaBo Ha
CIHaIKyBaHHs 3arajioM». BiAMOBIIHO 10 pO3MIISHYTOI CIIPABH MOMJIUBICTH MTPOIOBKUTH CTPOK
PO NPUHHATTS CHAINIMHU € B TUX OCIO, AKi HE € CHaaKOEMIIMU 3a 3akoHOM. KpiM Toro,
MOBKHIMH TPHYIUHAMH TIPOITYIIEHHS CTPOKY IUISl IPHIAHSTTS CIIAMIINHY € Ti, SKi € iCTOTHAMH,
HerepeOOPHUME Ta 00’ €EKTMBHUMM IS CIIAAKOEMIIS, 100 BYMHHUTH il moxo crammuau [9].
Cepell MOBOXHUX MPUYHH JJIS TOAOBKEHHs CTpoKy i mpuiiastts cnaqmuan KIC BC y
noctanoBi Bix 16 cepnus 2023 poxy y copasi Ne 758/13293/18 Bu3BaB TSKKHN CTPECOBHIMA
CTaH BICIMHAALATHPIYHOTO CIIAAKOEMIII, CIPUYMHEHHH BTpaToto Martepi [10].

OTxe, cyoBa MpaKTUKa CIpHse 3a0€3[IeUeHHI0 OHAKOBOTO 3aCTOCYBaHHSI HOPM IpaBa
i/l Yac BUPINICHHs CIpaB 3 MUTAHb CIAJKYBaHHS, y3aralbHCHHIO MPAKTUKU 3aCTOCYBAHHS
MaTepiaJbHUX Ta MPOIECyalbHUX HOPM CTOCOBHO CIIaJKOBHMX IMPaBOBIMHOCHH. BepxoBHMIA
Cyn «3a pe3yiabTaTaMd aHai3y CyJOBOI CTATHCTHUKH Ta y3araJlbHEHHS CyJOBOI MPaKTHKH
HaJae po3’sICHEHHS PEKOMEHIAIIMHOTO XapaKTepy 3 MUTaHb 3aCTOCYBaHHS 3aKOHOJABCTBA
IIpU BUPILIEHHI CYJOBUX CIIPaB», 30KpeMa B IPOLeCi BUPIMICHHS CYJOBHX CIpaB 3 NMUTaHb
CrajKoBHX BigHocuH [18].

BucnoBku. Ilin gac mochijpkeHHs Oy BCTaHOBJICHI OCOOJWBOCTI 3aCTOCYBaHHS
MIPaBOBUX HOPM, SKi PETYIIOIOTH CIAJKOBI MPABOBIMHOCHHY, Y CYIOBIM MpaKTHUIl B yMOBax
BOEHHOI'O CTaHy Ha OCHOBI aHaji3y HOPMAaTHBHO-IIPABOBMX AaKTiB, HAYKOBHUX JDKepen i
pe3yabTaTiB MPaBO3aCTOCOBHOI JisUIBHOCTI.

CriagkoBi BiJHOCHHM — II€ OJMH 13 BUIIB IIUBUIBHUX MPABOBIIHOCHH, SKi BPETyJIbOBaHI
HOpMaMH CITaJKoBOTo NpaBa. CriaJIkoBi IPaBOBITHOCHHY MaIOTh SIK 3arajibHi PUCH ITUBUTBHUAX
MPaBOBUX BITHOCHH, TaK i crenudiuHi, XapakTepHi JMIIE IS HUX, 0COONMBOCTI, a came:
1) cagkoBe MpaBo SK MiAraty3b MUBUILHOTO MpaBa MOPOIKYE BITHOCHHHM MailHOBOTO XapaKTepy
MIX yYaCHHKAaMH CITaJKOBUX IMPAaBOBITHOCHH; 2) MiJCTAaBOIO JJII BHHUKHEHHS CIHAJKOBOTO
TIPABOBITHOIICHHS € CYKYITHICTh FOPHUINYHKX (DAKTIB, a HE OAWH FOpuIndHUi (akT; 3) cyd’ekTOM
CIIA/IKOBUX BITHOCHH € CTAJKOEMEIb (CIIaJKOEMII) 3 MOMEHTY BIIKPUTTS CHAIIINHK; 4) 3MICT
CIIAJKOBUX BiTHOCHH NO€IHYE MpaBa Ta 000B’S3KM YYAaCHUKIB IIUX BiAHOCHH; 5) MPaBOBY
OCHOBY PETYIIOBAHHS CIIaJKOBUX MPaBOBITHOCHH (GopmyroTh KOHCTUTYIIS SIK OCHOBHUI
3akon Ykpainu, [IK Ykpainu ta akTH, sKi CKIagar0Th IMBUIBHE 3aKOHOAABCTBO (3aKOHH,
aktu IIpesunenra Ykpainu, nmocranoBu KaGinery MinicTpiB YKpaiHu) Ta sKi HE MOBUHHI
npotupiunty nosoxkeHusM LUK Ykpainu.
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ITix yac aiil BOEHHOTO CTaHy A0 3aKOHOJABCTBA, SIKE PETyIIIO€ CIaIKOB1 BiTHOCHHH, OyIn
BHECEHI IEBHI 3MIHHM 3 METOI0 aJanTaiii MpaBOBUX HOPM JIO HOBHX yYMOB — IIPaBOBOTO
pPEeXXUMY BOEHHOTO CTaHY, SIKHH BBOAMTHCSA B yMOBaX 30pOiHOI arpecii, HeOe3MeKH nepKaBHii
He3aleXXHOCTI YKpaiHu Ta ii TepuTopianbHiil uimicHocTi [16]. DakTHYHO CHCTEMOYTBOPIOBANIBHI
HOPMHU CINIAJKOBOTO IpaBa MPOJOBXKYIOTh YUHHICTh Y HOBHUX CYCHUIBHMX pealisx. 3MiHH B
y3arajgbHeHil (POpMi CTOCYIOTBCS TUTAHb MICIIS Ta CTPOKIB BIIKPUTTS CHAANIMHH, TPOLIECTYPH
CIIAIKyBaHHS OKPEMHX 00’ €KTIB CHAIIIMHA I 0pOpMIICHHS ClIaJKyBaHHs. BHECEHHS aKTyanbHHIX
3MiH IO YMHHOTO CIIaIKOBOTO 3aKOHOJABCTBA OOYMOBIICHO 3aCTOCYBAHHSIM Y3aralbHEHb CyIOBOL
NPaKTUKH K PE3yJabTaT TICHOI B3a€MOJil NMPaBHUKIB-HAYKOBIIB, MPAaBHUKIB-IPAKTUKIB Ta
Cy0’€KTiB MPaBOTBOPYOI AisUTLHOCTI.
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L. I. Horpynych. HEREDITARY LEGAL RELATIONS IN CONDITIONS OF
MARTIAL LAW: THEORY AND JUDICIAL PRACTICE

The article examines the specifics of applying legal norms governing hereditary legal
relations in judicial practice under conditions of martial law.

The study is based on provisions of hormative legal acts, materials from scientific publications,
and the results of law enforcement practice. Scientific methods such as analysis and synthesis,
comparison, and generalization were used in the course of the research.

It has been established that, in the context of the ongoing updating of civil legislation and
the operation of the legal regime of martial law, special attention must be paid to regulating
new manifestations of established legal phenomena in the sphere of inheritance relations.
This involves balancing public and private law interests and developing mechanisms to
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protect the legitimate rights of participants in hereditary legal relations, based on the
combination of existing legislation and practical law enforcement results.

While acknowledging the stability of the core institutions of inheritance law during
martial law, the study also identifies amendments to legislation regulating hereditary relations.
These amendments concern the place of opening an inheritance, deadlines for accepting
inheritance, specific procedures for certain categories of heirs, inheritance of land rights,
inheritance of claims for damages, moral harm, penalties and compensation, rules regarding
escheat, and formalizing inheritance rights.

The article highlights the importance of judicial practice as an indicator of the objectivity
and completeness of current legislation regulating inheritance relations. It demonstrates the
significance of generalizing judicial practice results to create conditions for resolving issues
requiring legal certainty, ensuring uniform understanding and consistent application of legal
norms in law enforcement activities.

The study concludes that hereditary legal relations possess specific characteristics unique
to them, namely: inheritance law, as a branch of civil law, generates property relations among
participants; the basis for the emergence of an inheritance relationship is a set of legal facts
rather than a single fact; the subject of inheritance relations is the heir(s) from the moment
the inheritance is opened; the content of inheritance relations combines the rights and
obligations of the participants; the legal framework for regulating inheritance relations is
formed by the Constitution of Ukraine as the fundamental law, the Civil Code of Ukraine, and
acts constituting civil legislation (laws, presidential acts, resolutions of the Cabinet of
Ministers of Ukraine), which must not contradict the Civil Code.

Attention is drawn to the fact that, during martial law, certain amendments were introduced to
inheritance legislation to adapt legal norms to the new conditions—the legal regime of
martial law, which is implemented under armed aggression, threats to the independence of
Ukraine, and its territorial integrity. It has been established that the introduction of relevant
amendments to current legislation is determined by the use of generalizations of judicial
practice as a result of close cooperation among legal scholars, practitioners, and law-making
bodies.

Keywords: hereditary legal relations, martial law, legal regulation, inheritance law, civil
relations, civil law, social relations, judicial practice, legislation, rights, law enforcement practice.
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BIAYMEPJIA CHAJIIIUHA HA TUMYACOBO
OKYIIOBAHUX TEPUTOPIAX YKPAIHMU:
INPOBJIEMATUKA BUSHAHHSA

Yuacnioox ooszompusanozo nognomacuimabno2o emopenenus pociticokux 6ilicbk ma
OKynayii 3Hauynoi yacmuHu mepumopii YKpainu na yux mepumopisx GUHUKAE Npatosa
HeQU3HAUEHICMb w000 001 MAliHa, AKe He 0Y10 NPUUHAMO CHAOKOEMYAMU abo WOoO0 AK020
MaKi cnaokoemyi 8iOCymui. 3a MUpHUX 06Ccmasur OieBUM THCIPYMEHMOM 86€0€HHS. BIONOBIOHO20
MatiHa 00 20cno0apcbko2o 060pomy ma 3axucmy RYONIYHUX HmMepeci8 cay2ye IHCmumym
gioymepaocmi matina. Ilpome yunne 3axonooagcmeo Yrpainu He Micmums cneyianbHUX HOpM
w000 3aCMOCYBAHHA Yb020 IHCMUMYMY 8 YMOBAX MUMYACOB0I OKYNAyii, Wo nopoodicye
cucmemui NPAgoBi NPOAIUHY MA NPAKMUYHI MPYOHOWT, NOOOJAHHS AKUX € GANCTUBUM
3A60AHHAM SIK O] 3AKOHO0ABYSL, MAK | /i NPAB060I HAYKU.

ITio uac 0ocniddicenHss UKOPUCMOBYBANUCH 3A2ATIBHOHAYKOB] MA CNeYianbHO-I0PUOUYHT
Memoou, 30kpema: OiareKmudHuL Memoo, CUCMEMHO -CIMPYKIMYPHULL Memoo, opMaibHO-
IOPUOUUHULL MEeMOO, NOPIGHAILHO-NPABOBULL MEMOO.

Bemanosneno, wo incmumymy ioymeprocmi cnadwjunHu ApumamanHa CKIAAOHICMb
npaso3acmocy8ants 1l i0CYmHicms YHIQIKOBaAHUX Ni0X00i8 W0d0 U020 BUIHAUEHHS, BUAGIEHO,
Wo npoyec npasoHaAcMyRHUYMBA W00 GI0YMEPIOi CHAOWUHU XAPAKMEPU3YEMbCS 0COOTUBOCHAMU,
SKI He € munosumu 015l CNAOKYBAHHS 34 3AKOHOM 4l 30 3aN08Iimom: 0008 s13k08icmb HaOymmsl
BUKTIIOUHO 8 CYO0BOMY NOPSOKY; 0COOMUBULL CYO EKMHULL CKIAO, HEMONCIUBICb GIOMOBU 8I0
CNAOWUHY 3 BOKY MEPUMOPIATLHOI 2POMAOU, 30TUCHEHO aHAI3 MONCIUBOCEN OPeaH) MICYEe8020
Ccamospsa0dy8aHHs w000 GopmyeaHHs O0KA3060i Oasu 048 NOOAHHA 3AA6U NPO BUSHAHHA
BIOYMEPION CHAOWUHU, WO MICIMUMbCS HA MUMYACO80 OKYNOBAHI MEPUMOPIL 34 Kame2opisimu.
yac i micye GIOKpUmMms CnaowjuHu, GUAGLEHHs MAUHA MA HANENHCHICMb 1020 NOMepomY,
BIOCYMHICb CNAOKOEMYTB.

Busnanusa cnadwunu Ha OKYNOBAHUX MEPUMOPIAX i0yMeprol0 € He auule NpaKmuiHo
HEeMOJICIUBUM Yepe3 8IOCYMHICNG HANeHCHOT 00KA30601 6a3u, a i Modce 6ymu nepeoyacHuM.
Bioymepricmo cnadwunu mooce Oymu 3acmocosana He paniwie Hidc CNaoKoemMeyb Ompumae
Peanvhy MONCIUBICMb Peanizy8amu Cc80€ npago, mobmo nicis Oeokynayii. Bionogiowo,
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NPONOHYEMBCA BCIMAHOBUMU, WO CIMPOK NOOAHHS OP2AHOM MICYEB020 CAMOBPAOYEAHHS 3A56U
Npo BUBHAHHA CNAOWUHU GIOYMEPTIOI0 NOYUHAE nepebie yepe3 wicmv Micayie nicis 0eoKynayii
8I0N06I0OHOI mepumopii.

Knwuosi crosa: cnaowuma, 6ioymepicms CRAOWUHY, MUMYACOB0 OKYNOBAHA MEPUMOPIs,
CNAOKYBAHHS, NPABOHACTYNHUYMEBO, OP2aH MICYEe8020 CAMOBPAOYEAHHSL.

IMocTanoBka nmpodaemu. BropraeHHs pociiichkoi denepaiii Ha TepuTopito YKpainu, 1o
po3novanocs 20 motoro 2014 poky, BHepIie MOCTaBWIO IMEPe] BITUU3HSIHOK IPABOBOIO
CHUCTEMOIO PsiJl BUKIIHUKIB, SIKi HEe OynM BHpillIeHi O LBOTO 4acy, a JUIIe MOTIHOMInCS 3
MIOBHOMACIITaOHUM BTOprHeHHSAM 24 motoro 2022 poky. Cepel HUX — NUTaHHS IPaBOBOTO
pETyNIOBaHHS MaiHOBHX BiTHOCHH Ha THMYACOBO OKYIOBAHWX TEPUTOPIAX. 3a TaHUMU
DeepStateMAP (mmapTHepoM I1bOT0 MPOEKTY € MiHICTepcTBO 000pOHH YKpaiHH), TOUNHAIOYN
3 2014 poky, TUM4YacoBO okynoBaHuMH € 19,3 % Tepuropii Ykpainu, To0to 116,564 Tuc. kM
3i cBoro 60Ky, 3a iH(hopMalier YKpaiHCHKOI'O aHATITUYHOTO IEHTpY «I poMaasHChKa Mepexa
OIIOPAy, 172 tepuTopiaibHi TPOMaaH MOBHICTIO a00 YaCTKOBO IepeOyBArOTh I OKYIIAIIIENO.
Ha mux TepuTOpisX MPOKUBAIU COTHI THCSY JIIOJCH, YacTHHA 3 SKUX 3arWHyNa, 3HUAKIA
Ge3BICTH UM MOMepJIa B OKYyNallii. IXHe MaifHO: KHUTIOB1 OyIMHKY, KBAPTHPH, 3eMENbHI IUISHKH,
HEXUTIIOBI MIPUMIIIEHHS TOLIO — 3aJMIIMIIOCS Ha OKYIIOBaHiN TepUTOpii 6€3 BIaCHUKA Ta IIiJ
3arpo3010 pyHHYBaHHS Y HE3aKOHHOTO 3aXOILICHHSL.

VY Takux yMoBaxX OCOOJHMBOI aKTyalbHOCTI Ha0yBa€ 1HCTUTYT BIAYMEPIOCTI CITAIIINHU —
IIPaBOBOTO MEXaHI3My, IO 332 MHUPHHUX OOCTaBHH CIIYT'y€e AI€BUM iHCTPYMEHTOM BBEICHHS
BiJIIOBITHOTO MaifHa JI0 TOCIOAAPCHKOTO 000POTY Ta 3aXMCTy MyOmiyHUX iHTepeciB. OmHaK
YHHHE 3aKOHOAABCTBO YKpaiHW HE MICTHTH CIEHiaTbHUX HOPM IIOAO 3aCTOCYBAaHHS ITHOTO
IHCTUTYTY B YMOBaX THMYaCOBOi OKYIIaIlii, IO IMOPOJKYE CUCTEMHI NMPABOBI MPOTAIHHU Ta
MPaKTUYHI TPYAHOI, MOJOJAHHS SIKUX € BAXJIMBUM 3aBJAHHSM SIK JUIS 3aKOHOAABIIS, TaK 1
JUIsl TIPaBOBO1 HAYKH.

AHaJi3 ocTaHHIX Hocaigkenp i mybJaikaniii. OcoOMHBOCTI IPAaBOBOTO PETYIIOBAaHHS
BIIHOCHH IIIOJ0 BU3HAHHS CHAIIMHH BilyMEpJIOIO OYJIU MPEIMETOM IOCIHIKEHb TaKUX
BiTUM3HAHUX BueHHX, sk B. Kpoiitopa, O. Kyxapesa, H. bonmapenko-3emiHCBKOI,
M. Bopucnascekoi, O. Tpau, €. Psa6okons, K. HeuaeBa, K. 'ymentoka, A. KoukanamsH.
BomHovac npobieMarrka CriaIkyBaHHS MaifHa Ha OKYTOBAaHHUX TEPUTOPISX ICHYBaJIa PEIMETOM
HayKOBHX po3BiJiok A. 'onuaporoi, B. Uyiikosoi, I1. Manomyx, B. ITapacrok, B. Mynpuk Ta
inmi. Tak, aHani3 HaAyKOBOI JIITEpaTypH Ja€ 3MOT'Y KOHCTAaTyBAaTH, IO HAIPSAMH JOCIiIKCHb
3a3HaYCHUX aBTOPIB MPAKTHYHO HE MEPETHHAIOTHCS: JOCIHIIKEHHS 1HCTUTYTY B1IyMEpJIOCTi
CHIIIMHA 30CEPE/PKEHI Ha YMOBaxX MHPHOTO 4Yacy Ta HeE aJalToBaHi JI0 peallid oKymarlii; a
JOCIIDKEHHS CIIaIKyBaHH MaifHa Ha OKYITOBAaHUX TEPUTOPISX HE TOPKAIOTHCS 0COOINBOCTEH
BU3HAHHS CIIAALINHH BixyMmepioio. BunsatkoMm e gucepraniitae gocnimkenns K. I1. ['ymenioka
Ha TeMy «lHCTHUTYT BilyMepJOoCTi CHAALUIMHYU B IUBIIFHOMY IpaBi Ykpainu» (TepHomins,
2018 p.), ogHak e AOCTIIHKEHHS OyJI0 BUKOHAHO JIO MOBHOMACIITAOHOTO BTOPTHEHHS 1,
BIJIIIOBITHO, HE OXOILTIOE Hi MacmrTady mpoOiieMH, Hi CyKYHMHOCTI IMPABOBUX MPOTAIUH, IO
BUSIBUIIUCS y 3B SI3KY 3 LIUM.

Minescoka A. O. Bioymepna cnadwuna na mumyacoso
OKynosanux mepumopisx Ykpainu: npobnemamuxa 6usHanHs
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MeTo10 cTATTi € JOCHIXKEHHs NPAaBOBUX 3acaj IHCTUTYTY BIAYMEpJIOCTI CHAaALIUHH,
aHaJIi3 TPaBOBUX MPOOIIEM, OB’ I3aHUX 13 BU3HAHHIM BIIYMEPJIOO CHAJIIAHA Ha THMYAcOBO
OKYIOBaHHX TEPUTOPIAX YKpaiHH, BUSBICHHS MPOTAINH y CHCTEMiI YMHHOTO 3aKOHOJIABCTBA
Ta po3poOKa MPOIO3UIIIH II0J0 IXHBOTO YCYHEHHS.

Metoau nmocaigxkenHs. Ilin gac mociikeHHS BUKOPUCTOBYBAJIUCH 3arajbHOHAYKOBI 1
CIICIIATFHO-FOPHANYHI METOJTH, 30KpeMa: TIaJIeKTHIHUIA METOJ] — IS aHAJTi3yBaHHS CYIIepEeUHOCTEN
MK YUHHAM IPABOBHM PETYJIIOBaHHSM 1HCTUTYTY BIJyMEpJIOCTI CIaIIIMHU Ta peallbHUMHU
CYCIIJIbHAMH BiJHOCMHAMH, IO BUHHUKAIOTH Y TPOIECi peaiiailii BU3HAHHS CHAAIIMHA Ha
OKYIIOBaHHX TEPUTOPIAX BiIyMEPIIOI; CHCTEMHO-CTPYKTYPHHA METOJ — aHalli3 iHCTHTYTY
BiJyMepJIol CHaIIMHA B CHCTEMi CIAIKOBOTO IMpaBa Ta BUSABJICHHS HOro B3a€MO3B’SI3KiB 3
IHIIUMY TPAaBOBUMH IHCTUTYTaMHu; (GOPMaTbHO-IOPUIMYHUN METO — I TIyMadueHHS HOPM
YHHHOTO 3aKOHOJABCTBA Ta BHSBJICHHS MPOTAINH y IPAaBOBOMY PETYIIOBAaHHI; MTOPiBHAIBHO-
NpaBOBUH — aHasi3 3akoHoxaBcTBa ['py3il Ta Kinpy mono MaifHOBUX BiJHOCHH Ha OKYIOBaHHX
TEPUTOPIfX.

Bukian ocHoBHOro marepiajiy. [HCTUTYT BigyMepiiocTi CHAJIIUMHM, IO 3aKPIIUICHAN
crartero 1277 HusinmsHOro Komekcy Ykpaiau (mami — 1K Ykpainu), € oqHuM 13 HaWCKIJITHIIIIX
Ta HEOTHO3HAYHHUX Y MiIX0/1aX HAYKOBIIB /10 IHCTUTYTIB CIIAJKOBOTO MpaBa. Sk CripaBeIuBO
3a3Hauae B. A. Kpoiitop, npoOieMHICTh I[bOr0 IPaBOBOrO ()eHOMEHY 3yMOBJICHA BiJCYTHICTIO
HOro 3aKOHOJIABUOTO BH3HAUYCHHS, CITIPHICTIO IIIOJI0 MPABOBOI MPHPOAN BITHOCHH BiIyMEpPIIOCTI
cnaaniuaH [6, c. 182]. 3i cBoro 6oky O. €. Kyxapes, yHipiKyHOUH TiIX0IH 1010 BU3HAYCHHS
BOTO 1HCTUTYTY, 3a3HAYa€ Taki Teopii MpaBoBOi MPUPOAM BiAYMEPIIOCTI, AK: 1) Teopis mono
BH3HAHHS BiAyMepiol CHAIIIWHK CIaJKOBUM MpaBoM (TepeXill CIaalliHi y BIIACHICTH
TEPUTOPIaTBEHOT TPOMAIH € CHAAKyBaHHSIM); 2) TEOpis MO0 HEBU3HAHHS BiIyMepiol CIiaIiHI
CIAJKOBUM IIPaBOM 3alepedye Mepexil MaliHa MOMEpIIOro BIIACHHUKA JO TEPUTOPialbHOT
TPOMaJIN y IOPAJKY CHaJKOBOTO MPABOHACTYMHUITBA [7]. Takox moTpiOHO HABECTH MO3MIIII0
Bepxosnoro Cyny y cnpasi Ne 320/10856/18, inTepec TepuTOpialbHOI FPOMaaN B OTPUMAHHI
CITaJIKOBOT0 MaiiHa y BJIACHICTh I'POMAaJd B Pa3i BIICYTHOCTI CHAJKOEMIIIB € HACIIIKOM
HEOTPUMAHHS CIIa IIIMHU OyIIb-KUM 31 CIIaJIKOEMIIIB 00 HACIIIKOM X BiJICYTHOCTI B3araji. 3a
TakUX 00CTaBHH Tpeba MIWTH BUCHOBKY, 1[0 TaKi MPABOBITHOCHHHU € CXOXKUMH JIO CIIAJKOBUX,
X04 JI0 HUX 3arajoM He Hauexath [9].

OTxe, CKIIaIHICT TPABO3aCTOCYBAHHS [IFOTO IHCTUTYTY CHAIKOBOTO IIPaBa IMiATBEPIKYETHCS
W BIJICYTHICTIO YHI()IKOBaHUX MIAXOJIB MO0 HOro BH3HAYCHHS. BIAMOBIIHE MOSCHIOETHCS
THUM, 10 IHCTUTYTY Bigymepiocti ciaammuu B [IK Ykpainu npucBsueHO JHIIE OTHY HOPMY —
ctarTio 1277, Mo He MICTUTh BHU3HAUCHHS NPABOBOIO CTATYCy TEPUTOPiaIbHOI IpoMaau y
CTIAJKOBUX TIPABOBIIHOCHHAX, MPOTE Ja€ 3MOT'y TIWTH BECHOBKY, IO TIPOLIEC MPABOHACTYITHHIITBA
IOI0 BiXyMepJIoi CHAIIIUHA XapaKTePH3YETHCS OCOOMMBOCTSAMH, SIKi HE € THIIOBUMH IUIS
CMa/IKyBaHHS 32 3aKOHOM YM 32 3alOBITOM: 00OB’S3KOBICTh HAOYTTS BUKIFOYHO B CYJJOBOMY
MOPAAKY; OCOONMBUN CyO €KTHHH CKIIaJ, HEMOXJIMBICTh BiIMOBH BiJ CIaJIIUHU 3 OOKY
TEPUTOPIaTBHOI TPOMAJIH.

Bignoeigno 10 4. 1 crarri 1277 LK Ykpainu B pa3i BiICyTHOCTI CIIaIKOEMIIIB 3a 3aMOBITOM i
3a 3aKOHOM, YCYHCHHS 1X Bijl TpaBa Ha CMaAKyBaHHS, HSIPUHUHSITTS HUMH CIIaIIIIHHH, 3 TAKOXK
BiIMOBH Bin ii HMPUHAHATTS OpraH MiCIEBOTO CAMOBPSIYBaHHS 3a MICIIE3HAXOIKCHHIM

Minescvra A. O. Bioymepra cnadwuna na mumiacoso
OKYNOBAHUX Mepumopinx Yxpainu: npobiemamuxa 6USHaAHHA



100 ISSN 2617-4154 IpnincbKuii IOPHAMYHMIA Yaconuc: HayKoBHii sxkypuas. 2026. Bum. 1 (22)

HEPYXOMOT'0 MaifHa, a 3a BIACYTHOCTI HEpYXOMOTO MaifHa — MICI€3HaXOJKEHHAM OCHOBHOI
YaCTHHH PyXOMOTO MaifHa 3000B’s13aHAN MTOATH 0 CYAY 3asBY PO BU3HAHHA CIIAJIIHHN
Bimymepioro [12]. AHani3 BiAMOBITHOT YaCTHHM CTATTi BKa3ye Ha MOTpeOy y BCTAHOBIICHHI
(hakTy BIJICYTHOCTI CIIaJKOEMIIIB, SIKIi O MajM MpaBO Ha If0 CHAJIIMHY — iXHs MPaKTHYHA
BIJICYTHICTh a00 YCYHEHHS BiJ CIaiKyBaHHs, a00 BiJIMOBa BiJ MPUHHSATTSA crnaammHau. Kpim
TOTO, BI/INOBITHOIO HOPMOIO IependadeHo 1 3000B’s3aHHS OpraHy MICLIEBOTO CaMOBPSTyBaHHS
1010 TOJAHHSA 3asiBU O CYOy IIcIs CIUIMBY OJHOTO POKY 3 4acy BiIKPUTTS CIIaJIIHHH.
[IponecyanbHuil TOPSIIOK BH3HAHHS CHAANIMHU BiTyMEPIIOI) BHU3HAYAETHCS IMOJIOKCHHIMHU
mraBu 7 po3ainy 1V IluBimeHOTO mporecyaibHOTro Kojekcy Ykpainu (mani — LITIK Ykpainwu),
MPOTe 31 peaiizallii MoJAaHHs Takol 3asBU OpPraH MICIICBOTO CaMOBPSAYBaHHS, Ha SKOMY
JIGKUTh TATAp JOKA3yBAaHHS, Ma€ BUMHUTH PAA Aii, ski 6 Oyiu crpsIMOBaHI Ha MiATBEPKCHHS
0o0cTaBWH, SIKi € BIIMOBIAHAMU: BHSBICHHS TAKOTO MaiHa, MiATBEPIKEHHS HOT0 HAJISKHOCTI
JI0 CKJIaZy CHAIIIMHU, MATBEPIXKEHHS (PAaKTy BIAKPUTTS CHAIIIMHHU, MiATBEpIXEeHHA (akTy
BificyTHOCTI cragkoemiiB. A. I'. KoukamgaMsH y cCBOeMy OUCEpTAIiHHOMY JOCITIDKCHHI Ha
TeMy «BH3HaHHS CHAJIIMHU BigyMEpIOI B IMOPSAKY LUBUIBHOTO CYIOYHHCTBA» IO
HANTIOIIUPEHIIINX JO0KA3iB, sIKi MOXKYTh OyTH BUKOPHCTAHI y CIpaBax Mpo BH3HAHHS CIIA IIHHI
BiJlyMepJIOI0, BiIHOCHTE:

CBIIOITBO PO HAPOKECHHS CIIAIKOIABIIS;

CBIZIOITBO IIPO CMEPTH CHAIKOIABIIS;

JOKYMEHTH, IO MiATBEPIKYIOTh MiCIle TPOKUBAHHS CIIaIKOAABIIS;

MEINYHI TOBIIKH, IO CBiYaTh PO CTaH 370POB’s CIAKOIABIS IIepe]] 3SHUKHEHHSIM;

CBIYEHHS OYEBHILIB, AKI OaUMIIN CITaIKOIaBIT BOCTAHHE;

JIucTyBaHH, (oTorpadii, iHIII MaTepiany, MO0 MiATBEPAXKYIOTh 3B’SI3KU CHAIKOJABI 3
IHIIMMH 0co0aMu;

pe3yabTaTH ONEPATUBHO-PO3IIYKOBHUX 3aXO0/1iB; BACHOBKHM €KCIIEPTiB (HANpHKIIa/l, MEANIHHX,
reHeTuuHux) [5].

ITpore 3a paxyHOK NOJTaHHSI 3a3HAYCHHX JIOKA31B BIICYTHE ITiITBEP/KEHHS TAKUX 000B’ I3KOBUX
o0cTaBUH, SIK BIICYTHICTh CHAJAKOEMIIB Ta MiJTBEP/PKEHHS MaifHa, 110 BXOJUTH O CKJIaLy
CHaIINHA, HAJECKHICTh 3a3HAYEHOTO MalfHa TOMEPIIOMY.

Jyis BU3HAYCHHST MOXKJIMBOCTEH OpraHy MICIIEBOTO CAMOBPSAYBaHHS 100 (OPMYBaHHS
JIOKa30BOi 0a3u JUIsl MOAaHHS 3as8BU PO BU3HAHHSI BIIyMEPJIOO CIaJIIIMHY, 110 epedyBac Ha
TUMYaCOBO OKYITOBaHIH TepUTOpIl, IOTPIOHO MpOaHATI3yBaTH KOXKEH 3 000B’SI3KOBUX €JICMCHTIB
3MICTY 3asBH.

Yac i micye siokpumms cnadwunu. BigmosigHo no ctatti 1220 IIK Ykpainu gacom
BIJIKPUTTS CHIAJIIMHU € IeHb CMEPTi 0co0u abo JIeHb, 3 SIKOTO BOHA OTOJIONIYETHCS TTIOMEPIIO0
[12]. Yac BiAKpHUTTS CHAAIIMHU Ma€ MiATBEPAXKYBAaTHCS CBIJOLTBOM IPO CMEPTh (Pi3uMdIHOT
ocoOu abo pileHHSIM Cyny MPO BHU3HAHHA (i3WdHOI ocoOu momepioro. IIpoTe mpakTHUHO
HEMOJKJIMBUM JIsI OPTaHy MiCIIEBOI'O CAMOBPSIYyBaHHs € OTPUMAHHS IMiITBEPIK YBaIbHIX
JIOKYMEHTIB PO CMEPTh OCOOM, HaBITh THX, IO BUIAHI OKYMAalliHHOIO aAMIHICTpaIi€ero. 3a
HAsSBHOCTI ) TEBHOTO (POTO MiATBEP/DKEHHS MICIS MOXOBAaHHS, JIKAPCHKUAX CBIJIONTB TPO
CMEpTh TaKoi 0cOoOM Ta iHIIMX MaTepiayiB, OpraH MICIIEBOTO CaMOBPSIyBaHHS Ma€ MPaBo
MOJaTH 3asBYy MPO BCTAHOBICHHS (DakTy cMepTi (i3muHOi 0coOu BimmoBimHO 10 crarti 317
HIIK Ykpainu.

Minescoka A. O. Bioymepna cnadwuna na mumyacoso
OKynosanux mepumopisx Ykpainu: npobnemamuxa 6usHanHs
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3Bakaroun Ha BuMoru crarti 1277 LIK Ykpainu Ta crarti 334 LIIIK Vkpainu, BBOXIUBUM €
BU3HAUCHHS MICIIS BIIKPHUTTS CHIAAIINHY, aJpKe 3asBa PO BU3HAHHS CIAAIINHH BiTyMepIIo
y BHIaKax, BcraHoBieHux LIK Ykpainu, mogaeTscst 10 Cymy 3a MicleM BiIKPHUTTSI CHAIIIHHH
a00 3a MiCLIe3HAXOKEHHIM HEPYXOMOTo MaiHa, 1110 BXOAUTH A0 CKiaxy cnammuuu [12; 13].
Boanouac n. 21 IlepexinHux Ta NpHUKiHIEBUX MojokeHb ynHHOro LK Ykpainu BU3HAYaeThCH,
O B pasi, SIKIIO MICIEM BiIKPUTTS CIAJIIUHU € HACEIEHUH IyHKT, HAa TEPUTOPIi SKOTO
OpraHy Jep>KaBHOI BIIaJIM THMYAcOBO HE 3IIMCHIOITH a00 3MIHCHIOIOTh HE TIOBHUM OOCSTOM
CBOT TIOBHOB&XCHHS, TEPUTOPIs, HA SIKid BeAyThCsl akTHBHI OOHOBi aii, a00 THMYacoBO
OKYIIOBaHa POCIHCBHKOIO (hemepalicro TepUTOpis, 3asiBH NPO MPUHHATTS YK BIIMOBY BiX
TPUAHATTS CTIAIIMHY, 1HIII 3asIBU BiJ] CHIaJKOEMIIIB, BUKOHABIIIB 3aIOBITY, BiIKa300/IepPKyBadiB,
KPEJHUTOPIB TIOAAIOTHECS HOTApiyCy HE3IKHO BiJl MICIS BUIKPHTTS criaauwHy [12]. BinxnosinHo,
CHIBBIIHOIICHHS MICIIS BIIKPHUTTS CHAJIIIMHN Ta MICIS TIOAaHHS 3asBH MPO BU3HAHHS CITAIIMHU
BiyMepiior0 HopMaMu [lepexiqHUX MOJOXKeHb 3MIHEHO He O0yno. OueBUAHO, IO HACIIIKOM
TUMYacoBOi OKymnanii Teputopii YKpaiHu € i NpUNUHEHHS 3AiHCHEHHS AISNIBHOCTI CY[iB.
IIpore, BimmoBimgHO 10 cTarTi 7 3akoHy Ykpainu «IIpo cymoyctpiii i cratyc cyamiBy, y pasi
HEMOYJIMBOCTI 3MIMCHEHHSI TIPABOCYIISA CYJOM 3 00’ €KTUBHUX IPUYHH ITiJ] YaC BOEHHOTO a0
HAJA3BUYAHHOTO CTaHy, Y 3B 43Ky 31 CTUXIMHUM JIUXOM, BIICBKOBUMH JIiSIMH, 3aX0JaMHU I[OJI0
60poTEOM 3 TEepopHU3MOM abo0 IHIIMMU HaA3BHYAHHUMM O0OCTaBUHAMHM MOXKe OyTH 3MiHEHO
TEPUTOPIATBHY MIJICYTHICTh CYJIOBUX CIIPAB, IO PO3TIISIAIOTHCS B TAKOMY CY/Ii, 33 PIIIEHHAM
Bumoi pagu mpaBocymas, Mo yxBamroeThes 3a momanHsMm [onmoBu BepxoBnoro Cymy, 3a
paxyHoK ii nmepenadi 1o cyqy, sSIKHH HafOLIbII TepUTOPiaIbHO HAOIIDKEHUH 10 CyLy, KUl He
MOXe 3/iIICHIOBaTH IIpaBOCY/is, a00 1HIIIOro BU3HaveHoro cyxy [11].

Busenenna maiina ma tioco nanesxcnicmo nomepnomy. OCHOBOIIOIOKHHUM TIPHHIHIIOM
MPaBOBOTO PEKUMY MaliHa HA THMYACOBO OKYITOBAHUX TEPUTOPISX € IPHHITUM HEOPYITHOCTI
MpaBa BJIACHOCTI, 0 Bu3HauaeTbesa KoHctutyniero Ykpainu (crartsa 41). Crarrero 1 3akony
VYxpainu «IIpo 3abe3neueHHs mpaB i ¢cBOOO rpOMajsH Ta MPABOBUH PEeXUM Ha THMYACOBO
OKYITOBaHi¥ TepuTopii YKpainn» (mani — 3aKOH) BU3HAYAETHLCS, IO 33 JIEPKABOK YKpaiHa,
TEPUTOPIATBHIMHU TPOMaJIlaMH CiJI, CEJIMII, MICT, PO3TAIIOBAHMX HA TUMYACOBO OKYITOBaHIH
TEpUTOpii, OpraHaMu NEep>KaBHOI By, OpPraHaMU MICIIEBOTO CAMOBPSAYBaHHS Ta HIIUMHU
cy0’ekTaMu MyOJIiYHOTO MpaBa 30epiraeThCs MpaBoO BIACHOCTI, 1HII PEYOBi IIpaBa Ha MaiHoO,
30KpeMa Ha HEepyXoMe MaiHO, OXOIUTIOIOYH 3eMEITbHI JUISHKH, 1[0 PO3TAalllOBaHI Ha THMYACOBO
okynoBaHiii Tepuropii [10]. Bigrak Oyab-ski pimeHHs OKymaiidHOI agMiHicTparlii mpo
IIPUMYCOBE BiAUyKEHHSI MaifHa, HOro «HalioHami3alilo» € He3aKOHHUMH. Lle TBepmKeHHs
HiATBEPKYEThCA i1 HOPMAaMHU MIXHAPOAHOTO TpaBa. 30kpema, ctatta 46 IV KouBenuii npo
3aKOHHW 1 3BWYAi BIHM Ha CyXOJOJIi Ta J0AaTKy o Hei: [TojgoXeHHS Mpo 3aKOHW 1 3BHYai
BilfHU Ha cyxozoui (parudikoBana Ykpainow 1991 poky) 3a060poHsie KOH(ICKAIIIO TPHBATHOT
BIIACHOCTI Ha OKymMoBaHuWX Tepuropisx [1]; crarrs 54 JKeHeBChbKOi KOHBEHIIT MPO 3aXHUCT
[MBIIBHOTO HACENCHHs MM 4ac BiitHu (HaOpanus uwuHHOCTI s Ykpainm — 03.01.1955)
3a00pOHSIE 3HUIICHHS PYXOMOro ab0 HEPYXOMOTO MaifHa, IO € MPUBATHOIO BIACHICTIO, KPIM
BHIIAJIKiB, KOJH II¢ TMOTPIOHO JJIs MPOBEACHHS BIMCHKOBHX omepariiii [4]. BigmosigHo 0
crarti 11 3akoHy HaOyTTSI Ta MPUITHHEHHS IpaBa BIACHOCTI HA HEPYXOME MaiHO, SIKE PO3TAIlIOBAHEe
Ha THMYAcOBO OKYIIOBaHiH TepHUTOpii, 3MIHCHIOIOTHCS, 3TiAHO 13 3aKOHOJAaBCTBOM YKpaiHH, 32
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MeXaMU TUMYacoBO OKyrnoBaHoi TepuTopii [10]. Y mociOHuKY IUIsl TEpUTOpPiabHUX TPOMaL
«Opranizariist ypasJIiHHS MAHHOM TEPUTOPIATLHOT TPOMATH MPOTIOHYETHCS AITOPUTM OpTaHizaril
poOOTH OpraHy MICIIEBOTO CAaMOBPSAYBAaHHS 3 BIIYMEPIIOO CIAIIMHOO, JIe MO0 MPOIEAYPH
BUSBJICHHSI MaifHa 3aCTOCOBYIOTh TaKi KPOKH:

— TPUUHATTS JOKAIGHOTO HOPMATHBHO-TIPABOBOTO aKTa, KM BH3HAYATUME MOPSIIOK
BUSBIICHHSI, OOJIIKY Ta HA0YTTsI B KOMYHAJIbHY BJIACHICTH BilyMepJIoi CIIaIIHH;

— CTBOPEHHS TOCTIMHO Air0401 KOMicii 3 BUSBJICHHS, OOJIKY Ta HAOYTTS B KOMYyHAIbHY
BIIACHICTh MaiHa BiAyMepsIoi CIIa/IIIHH;

— BUABJICHHS MaifHa BiIyMepsIoil ClIaAIIHHY;

— 3pailicHeHHA oOcTexxeHHsA 00’€KTiB MaiiHa BilyMepioi CHaAIIMHU Ta CKJIaJdaHHA
BIIMOBIZHOTO aKTa;

— 3aIMT J0 OPTaHiB JAep>KaBHOI peecTpallii MpaB Ha HEpyXoMe MalHO Ta iX 00TsKEHB PO
3apeecTpoBaHe MPaBo BIACHOCTI HA HEPYXOMeE MaHO 3a W€ apecolo;

— 3anuT iH(opMalii IMpo TEXHIYHI XapaKTEpPUCTUKU 00’€KTa, a B pasi BiACYTHOCTI —
3aMOBIICHHSI BUTOTOBJICHHS TEXHIYHOTO MACIIOPTa HA 00’ €KT;

— 3ammt g0 Biaainy JJPALIC nipo naty cMepTi criagkoaaBis (CraaKoeMITiB);

— 3amut A0 CrnagkoBOro peecTpy 100 iHdopMalii mpo 3aBeleHy CIaJKOBY CIpPaBy Ta
BHUJIa4y CBIJOITBA MPO MPABO Ha CHAIIIHHY 100 [EOro 06’ exTa [8].

OmHaK po3TantyBaHHsI IIbOTO MaifHa Ha OKYIIOBAHIN TEpUTOPIl YHEMOMXIIMBITIOE i 31 CTOPOHH
OpraHy MiCIIEBOTO CaMOBPSIyBaHHS IIOIO BUSBIICHHS MaliHa, 3MIHCHEHHS HOTO 0OCTE:KEHHS
Ta CKJIaJJaHHS aKTa, 30KpeMa i 1moz0 (ikcaii gakTy Horo 3HueHHs. Sk 3a3Hayae B. A. Kpoiitop:
«YHaCNiJJOK TOTO, L0 Micisl 3HUILEHHs pid NPUIUHSIE BUKOHYBATH OCHOBHI (DYHKII1, BOHA 1
TIPUITHAHSIE CBOE ICHYBaHHSI SIK 00’ €KT MarepiajgbHoro cBiTy. 11100 00’€KTIB HEpYXOMOTO MaiiHa,
TO 3a TXHBOI 3HAYHOT PEKOHCTPYKIIii BiOYBAETHCSA BUHUKHEHHS HOBOTO 00’€KTa, IO BXKE HE
MOJ€e MaTH CTaTycy BiIyMepioro MaifHa. ToMy IJIKOM JIOT1YHO HpH BHUSIBJICHHI BiyMEpIIOro
MaifHa IPOBOJIUTH HOTO OOCTEKEHHS Ta BCTAHOBIIIOBATH (DAKT MOTO 3HUIIIEHHS 33 151 30epeyKeHHSI
cTabiIbHOCTI MAWHOBUX BIHOCHH y CYCIIILCTBI» [6, ¢. 185].

Biocymuicmo cnaokoemyis. Tlonoxenns yactuan 1 crarri 1277 UK Vkpaiau craButh y
IpSMY 3aJIEXKHICTh MOXKIMBICTh BU3HAHHS CIIAJIIMHU BiyMepJIOk0 Bif MiATBEPLKEHHS (pakTy
BIZICYTHOCTI CIIQIKOEMIIIB, iX YCYHEHHS UM BiIMOBH BiJ] IPUHHSATTS CIIQALIMHU.

Kpim Toro, SIKIIO 3asiBHUK CTBEPIDKYE, IO CIIAIKOEMIIIB 32 3aKOHOM 1 32 3aIOBITOM HEMAE, TO
JUTSI BU3HAHHS CTIQIIIUHY BiyMEpJIOI0 HOMY MOTPiOHO OBECTH, IO BiACYTHI (i3uuHI 0cOOH-
MOTEHIIHI CcraKoeMIT, siki Oylmu JKMBUMH Ha 4ac BIAKPUTTS chaalmuHu; (isuyHi 0coOu-
MOTEHIIHI CHaIKoeMIli, 0 OYyJIM 3a4ati 3a )KUTTS CHAAKOAABIIS 1 HAPOIKEH] )KUBUMH MIiCIA
BIJIKPUTTS CHAIIIUHK; IOPHIUYHI OCOOM UM 1HIN yYaCHWKH IUBUTBHUX MPABOBIIHOCHH, SKi
BKa3aHi B 3amOBiTI K craakoemi [2, c¢. 20]. lo cyay BapTo HaJaTH JIOKa3W TOTO, IO Hi 3a
3aKOHOM, Hi 3a 3aI0BITOM HIXTO 31 CIIaJAKOEMIIIB HE MPUIHAB CHaaIIMHy ab0 M0 CHaAKOEMIT
BiJICYTHIi B3araii. J[Js 1bOro MOXYTh TIOJJaBaTHCS JJOBIJIKU 3 MIiCIIEBUX paJl, aKTH OOCTESIKEHHS
JKUTIIA CTIAJKOABIISI, BHCHOBKH OPTaHIB OMIKHW 1 MIKIyBaHHA [5]. YHACHIIOK HEMOXIHMBOCTI
JIOCTYIY MPEICTaBHUKIB OpraHy MiCIEBOI'O CaMOBPSIyBaHHs 0E3IM0CEPEIHB0 IO OCTAHHBOTO
MicIs TPOXXHMBAaHHA (Pi3MYHOI OCOOM MPAKTHYHO HEMOXIIMBO IOBECTH (PaKT BiICYyTHOCTI
CHAJKOEMITIB, SKi MPOXKUBATIH CIUTLHO 31 CIIAJIKOJABIIEM Ta BBAXKAIOTHCSA TAKUMH, IO MTPUHAHSIH
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crnaamuHy. BinCyTHICTh JOCTYIy A0 HOTapiallbHUX MOCITYr Ha OKYIIOBAHHUX TEPHUTOPILX
YHEMOXKJIMBIIIOE U Halle)KHE 3M1MCHEHHS BiIMOBH BiJl HMPUUHATTSA CHAALIMHH IS TaKHX
cnagkoeMITiB. [IpaBoBU pexUM OKyMallii MOYKe BIUIMHYTH 1 Ha MOJJIMBICTH CIAJIKOEMIIIB
JU3HATUCS TIPO BIIKPHUTTS TAKOi CIAANIMHU Ta 3BEPHYTHCS O HOTapiyca I Il IPUIAHATTS.
BiamosinHo, BCTAHOBIICHHSI TAKOTO (PaKTy Ta HaIEKHE HOro MiATBEPIHKEHHS B 3asIBi € IPAKTHIHO
HEMOKJIMBUMH.

[TizcymoBytouUr BUKIAICHE, BAPTO 3a3HAYHUTH, IO, IOCIYTOBYIOUHCH MaTepialbHUMA Ta
[pOoIeCyaTbHUMH HOPMaMH IIOJI0 BHU3HAHHS CIIAJIIUHA BiXyMepJIO0, pe3ylibTaTaMi aHaJli3y
100 MOXKJIMBOCTEH TOKAa3yBaHHsS €JIEMCHTIB 3asBH MMPO BU3HAHHS CHAIIIHMHUA BiTyMEpJIOLO,
TaKUil MpoIeCc IIOJ0 OKYIMOBAHUX TEPUTOPId € HEMOXKIHBHM 10 MOMEHTY JICOKYIAIlii
BIJINIOBITHOT TEpPHUTOPIi TepuTOpiaibHOT rpoMaan. KpiMm Toro, HaBiTh SIKIIO O OpraH MicIIEBOTO
CaMOBpSAyBaHHS CIpoMircs cpopMyBaTH 3a paXyHOK JaHHX PEECTPIB UM IHIIOI iHpopMarii
JOCTaTHIO JIOKa30BY 0a3y Ta IOJAATH BiJIOBIIHY 3asBY 1O Cyay, II 3a0BOJIEHHS MOTJIO O
MOPYIINTH MaiHOBI IIpaBa CIIaJAKOEMIIIB, sIKi IepeOyBaroTh B OKYMAIlii Ta PO SIKUX HE BiIOMO.
Y 1pOMY KOHTEKCTi € BaKIMBHM BPaxXyBaHHS MPIOPUTETY CIIAIKOEMIIIB TIEpET IPABOM JIEpKaBH
Ha BiyMeplie MaifHO, 1[0 BHPAXKAEThCS HE JIUIIEC B BU3HAYCHIM YeProBOCTI CHaIKyBaHHS, a i
y MeXaHi3Mi BCTaHOBICHHS IIOJATKOBOTO CTPOKY JJIs MPUNHATTS CHAIIIUHHU. 30Kpema, 3
METOI0 3a0e3MeUeHHs MPaB CIAJAKOEMIIIB Peali3yBaTH MPAaBO HA MPUUHATTS CHAIIIAHH, 110
nepe0yBae Ha OKYIOBaHIN TEPHUTOPIi, IPOIMOHYEThCS JNOMOBHUTH [IpHKIiHIIEBI Ta mepexiaHi
nonoxenni 1[K Vkpainu myrkToM 211 Takoro 3micty: «Y pasi SKIIO MiCIEM BiIKpHUTTs
CH/IUIVHU € HACEICHUN MyHKT abo TepuTopii, 3a3HaveHi B ab3alli nepuomy myHKTy 21, momo
SKAX HE BU3HAUYCHO JIaTy 3aBeplIeHHs1 00MOBUX Jiii a00 TUMUYAcOBOi OKYyTaIllil, AaTy BiIHOBJIECHHS
371HCHEHHS OpraHaMH BJIaJld CBOiX NMOBHOBa)XCHb MOBHHUM 00CSATOM, Iepedir CTpOKY,
BCTAHOBJICHOTO YaCTHHOKO 2 CTaTTi 1277, MOYMHAETHCS Yepe3 IIICTh MICAIIB MICIs 3aBEepIICHHS
TUMYaCOBOi OKYMAIIii».

Y Mexax IOCipKEHHs MPOOIeMaTUKN BU3HAHHS CIIAIIIMHK BiyMEPJIOO HA OKYITOBAHUX
TEPUTOPISX 1 TOIIYKY MOXITUBOCTEH il BUPIIICHHS BOXJIMBUM € 3TIMCHEHHS aHAII3y TPaBOBOTO
pETYIIOBaHHS MUTAHHS BU3HAHHS CHANIIMHHU BiIyMEpJOK B JAEpKaBax, IO 3ITKHYIUCS 3
po0JIeMOI0 OKyTIALlil YaCTUHH TEPUTOPIi.

Hocsin I'py3ii momo okynoBanux A6xasii ta [liBnerHoi Ocetii MoXke BHIaBaTUCS HAHOLIbII
pENeBaHTHUM, 3 OTJIIAYy Ha CXOXKICTh 3 YKpaiHCBKUMH peamissMu. [Ipore muTaHHS mIOmO
BiZyMepJIOCTI CHAJIIMHA HE OTPUMAJIO CBOTO CIEIiaJbHOTO BPETYIIOBAHHS 1 Ma€ CXOXI J0
MOJIOKEHb 3akoHy Ykpainu «[Ipo 3abe3nedeHHs mpaB i cBOOO TpOMAJISH Ta PABOBUH PEKIM Ha
TUMYaCOBO OKYIOBaHil Tepuropii Ykpainm» Hopmu 3akoHy I'pysii «IIpo okymoBaHi TepuTopii»,
III0 BCTAHOBIIIOE HIKYEMHICTh OYyIb-IKHUX MPABOUMHIB LIOA0 HEPYXOMOTO MaifHa, YKIaJIeHHX
0e3 no3Bony ypsny ['pysii. 3i cBoro 6oky mocsin PecnyOumiku Kinp 11010 miBHIYHOT YaCTHHH
octpoBa, okynoBaHoi TypewuanHoro 3 1974 poky (tak 3BaHa Typerpka PecryOmika [liBHiYHOTO
Kinpy) € miHHIM 3 OTJISITY Ha TPHBAIICTH TAKOI OKyMaIlil. 30KpeMa, IOPUCANKIILS KIPCHKUX CY/IIB
MOIINPIOETECA Ha BCIO TEPUTOPII0 OCTPOBA, BKIIOYHO 3 OKYIOBAHOIO TEPHUTOPIEI0, IO A€
3MOT'Y YXBJIFOBATH PIlICHHS IIOAO MaifHa, sIKe pO3TaIllOBaHE i Ha OKymoBaHii Tepuropii. Kpim
toro, Ha Kimpi nie KoMmmencariiftHa KoMicis HEpyXoMOi BIACHOCTI, IO Oyiia CTBOpEHa depes
BBeJieHHsT 3akoHYy 67/2005, «3akoH JuIs KOMIIEHCallii, OOMiHy Ta PECTUTYIlii HEPYyXOMOTo
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MaifHa» y BiINOBigb Ha IHAWBIAYaJbHI CIpPaBU I'PELKUX KIMPIOTiB, AKi OyIu JOBEAEHI 10
€Bporrelicskoro cymy 3 npas moauau (xani — €ECIUIT) npotu Typeuunnu [3, c. 28].

Orxe, aHami3 JOCBiAY IPaBOBOro perymoBaHHs ['pysii Ta Kinpy cBigduTh Ipo BifCYTHICTh
CHenialbHUX HOPM IOJ0 BPETYIIIOBAaHHS MOPSIKY BCTAHOBIECHHS BiTyMEpJIOCTI CIIAIIIHN Ha
okynoBaHux Teputopisx. Jocrin Kinpy momo peanizamii MexaHi3My KOMIIEHCAITT Ta pECTUTYIIIT
MaifHa € MexaHI3MOM 3aXUCTy IpaBa BJIACHOCTI BiJl OKYNaliHHUX Ail, IpOTE HisIK HE BIUIUBAE
Ha MEXaHI3M BHU3HAHHS CIAANIMHU BiXyMEpJoOd UM OTPUMAaHHA KOMIICHCAIlill OpraHoM
MICLIEBOTO CaMOBPSIyBaHHS II0JJ0 HEPYXOMOT0 MaiiHa. BinmoBinHo, moTpiOHO KOHCTAaTYBaTH
BIJICYTHICTB pEJICBAHTHOTO TIO3UTHBHOTO JIOCBITY BPETYITFOBaHHSI TIUTAHHS BITyMEPIIOCTI CII/IIIMHI
1 B KpaiHax, 1[0 MarOTh OKYIAIlii YaCTHHH TEPUTOPIH.

BucnoBku. [IpoBenenuii aHasi3 OpAAKY BU3HAHHS CHAAIIMHA Ha OKYIOBAaHHUX TEPUTOPIIX
BiJlyMEepJIOO JIaB 3MOTY IIHTH TaKUX BUCHOBKIB:

— HOPMH YMHHOTO LMBIJBHOTO 3aKOHOJABCTBA HE MICTATH CHEliabHUX HOPM MLIOAO
MOPAZKY BU3HAHHS CIAJIIMHN Ha OKYIOBaHIA TepuTopii Ykpainu Bimymepior. [TomoxxeHHs
crarti 1277 LK VkpaiHu opieHTOBaHI Ha YMOBH MHpPHOI'O 4Yacy 1 He nepeadadaroTh
MEXaHi3MiB BUPILIEHHs CUTYalliid, KOJU J0 MaiiHa HEMOXIMBHUMA (i3WYHUNA IOCTYI, OpraHu
MICIIEBOTO CaMOBPSITyBaHHsI TI030aBJIeHI MOXUIMBOCTI ()aKTHYHO (DYHKIIIOHYBATH, & JOKYMEHTAITbHE
HiATBEp)KEHHSI 000B’A3KOBUX (PaKkTiB € HEMOXJIUBUM ab0 CyMHIBHMM. BincyTHicTh
IIEHTPATI30BaHOTO O0JIiKYy MaiHa, 1o TepedyBae B MekaX KOKHOT TEPUTOPialIbHOI TPOMaIH
Ta IUIKOM OYIKYBAaHO MOXXE CTaTH BiIyMEpJIOIO CIaIIIMHOI (HAIIPHKIIAA, MaltHO OJWHOKHX
0ci0 MOXWJIOro BiKy) TOJATKOBO HE CIpHUS€ MOXIMBOCTI peanisauii MOAaHHsS 3asBU IIPO
BHU3HAHHS CIIa IIIMHU BIIyMEpIIOI0, 30KpeMa 1 Ha OKYIIOBaHUX TEPHUTOPIAX;

— BU3HAHHS CIIAJIIMHN Ha OKYIOBAaHUX TEPUTOPISAX BiIyMEpIOI € He JIMIIE NMPAKTUIHO
HEMOXIMBHM Yepe3 BiJCYTHICTh HaJIe)KHOT JI0OKa30BOi 0a3u, a it Moxke OyTH INepeadacHHM.
IlepeOyBaHHs crIagKoOeMIsl Ha OKYIIOBaHIH TEpUTOPIi YHEMOXKIIMBIIIOE JIOCTYI O HOTapiaJbHUX
MOCIYT Ha MiAKOHTPOJIBHIA ypany YKpaiHM TepHTOpii, IO Micas JeoKymanii Moxe OyTH
BH3HAHO CYIOM SIK MTOBa)KHA NMPUYHHA MPOMYCKY CTPOKY IJIS MPUUHATTS crnammuuu. OTxe,
BIlyMepIiCTh CIAIINIMHNA MOXKke OyTH 3aCTOCOBaHA HE paHillle, HiXK CIaJKOEMELb OTPUMAE PeaTbHy
MOJJIMBICTh pealli3yBaTH CBO€ IpaBo, TOOTO Micis JeoKymarii. BilmoBiaHO, MPOMOHYEThCS
BCTaHOBHTH, 1110 CTPOK IOJIAHHS OPTaHOM MiCIIEBOTO CaMOBPSAYBaHHS 3asBH PO BH3HAHHS
CHIUIVHM BilyMEpJIOI0 TIOYMHAE TIepedir yepes IIicTh MICSIIB Micis AeoKymallii BinoBiaHOT
TEPHUTOPIi.

CIIUCOK BUKOPUCTAHUX T KEPEJI

1. IV KonBeHis mpo 3aKOHM 1 3BWYAl BiffHU Ha CyXO0J0Ji Ta JA0JATOK A0 Hei: [TonoxeHHs
Mpo 3aKOHM 1 3BMYAi BiliHM Ha cyxonoii (gata mignucanHs: 18.10.1907; nata HaOpaHHS
quHHOCTI st Ykpainm: 24.08.1991) // baza manux (BJl) «3akoHomaBcTBO YKpainm» /
Bepxosna Pana (BP) Ykpainu. URL : https://zakon.rada.gov.ua/laws/show/995_222#Text
(nara 3BepuenHs: 01.03.2026).

2. bonpapenxo-3eninceka H., Bopuciasceka M., Tpad O. IlporiecyanbHi aceKTH BH3HAHHS
CHIAIIIMHN BiTyMepiIoto. Yrisepcumemcwki nayxosi sanucku. 2022. Ne 3 (87). C. 14-34. DOI :
https://doi.org/10.37491/UNZ.87.2

Minescoka A. O. Bioymepna cnadwuna na mumyacoso
OKynosanux mepumopisx Ykpainu: npobnemamuxa 6usHanHs



ISSN 2617-4154 IpnincbKuii IOPHAMYHHIA Yaconuc: HaAyKoBHii sxypHas. 2026. Bum. 1 (22) 105

3. Topaierko B. B. BukopucranHs 3aKOpAZOHHOTO JOCBiy BiAIIKOAYBaHHS 30WTKIB
HACEJICHHIO B pE3yJbTaTi KOH(IKTIB Ta HAA3BUYAWHUX CHUTYalid. EXKOHOMIuHUL GiCHUK
Jlonbacy. 2018. Ne 3 (53). URL : https://nasplib.isofts.kiev.ua/server/api/core/bitstreams/
7d8ef3d0-8bc9-48ea-84ee-9e8425a4ce40/content

4. JKeHeBcbka KOHBEHIIIi PO 3aXMCT LUBLIHLHOTO HACENIEHHS MiJ yac BiliHM Bix 12 ceprHs
1949 // baza nanux (BJ]) / «3akonomaBcTBO Ykpainm» / BepxoBHa Pana (BP) Ykpainu. URL :
https://zakon.rada.gov.ua/laws/show/995 154#Text (nara 3sepuents: 01.03.2026).

5. Koukagamsa A. I'. BuU3HaHHS CHAaIIMHHA BiIyMEpJIOK B MOPSAJIKY IHUBUIBHOTO
CYAOYMHCTBA : AUC. ... n-pa ¢inoc. : cumeu. 081 — Ilpaso. K., 2025. 256 c. URL :
https://elar.navs.edu.ua/server/api/core/bitstreams/49c233b3-28a5-485f-8f2d-eb3a82b0d4c2/
content

6. Kpoiitop B. A. OcobmrBOCTI BU3HAHHS CIIAAIIMHK BilyMepJIO0 B JOKTPHHI IIUBLILHOTO
IpaBa Ta MPaKTHI]l IPaBO3aCTOCYBaHHS. AHANIMUUHO-NOPIGHAIbHE NPABOSHABCMEO  IEKTPOHHE
HaykoBe Bupanns. 2024. C. 182-187. DOI : https://doi.org/10.24144/2788-6018.2024.05.28

7. Kyxapes O. €. CyyacHi TeHCHIIIi pO3MIISIy CylaMH CIpaB PO BU3HAHHS CHIAAITAHH
Bimymepior. Cioso Hayionanwhoi wikoau cyoodie Yxpainu. 2023. Ne 2 (43). C. 127-140. DOI :
https://doi.org/10.37566/2707-6849-2023-2(43)

8. Opranizamis ynpaBiiHHA MailHOM TEpPUTOpialbHOI TpOMaiy : MOCIOHHK IS
teputopianbHuX Tpomay / bakynuwk 1., Kosina B., Hepera I'., Cepbina A., Crankyc T.,
Ienxynosa-T'onuapceka C. / USAID. 2024. Yactuna 1. URL : https://decentralization.gov.ua/
uploads/library/file/966/Posibnik_UMTG_P1_2024.pdf

9. TIlocranoBa BepxoBuoro Cymy Bim 01.03.2023 y copasi Ne 320/10856/18. URL :
https://iplex.com.ua/doc.php?regnum=109303063

10. IIpo 3abe3mneueHHs NpaB i CBOOOJ TPOMAISH Ta MPABOBUH PEKUM HA THMYACOBO
OKyHoBaHi Teputopii Ykpainu : 3akoH Yxkpainu Big 15.04.2014 // baza manux (BJ) /
«3akoHomaBcTBO YKpainu» / BepxosHa Pama (BP) Vkpaiau. URL : https://zakon.rada.gov.ua/
laws/show/1207-18#Text (nata 3Bepuenss: 02.03.2026).

11. TIlpo cymoyctpiii i craryc cyaniB : 3akoH Ykpainu Bix 02.06.2016 // baza nanux
(BIT) / «BakonomasctBo Ykpainm» / Bepxosua Paga (BP) Ykpaiuu. URL : https://zakon.rada.gov.ua/
laws/show/1402-19#Text (nara 3Bepuenns: 02.03.2026).

12. [wusinpHMiA konmekc Ykpainu : 3akoH Ykpainu Big 16.01.2003 Ne 435-1V // baza
mannx (BJl) / «3axonomaBctBo Ykpainm» / Bepxoua Pama (BP) Vkpaimm. URL : https://
https://zakon.rada.gov.ua/laws/show/435-15#Text (nata 3Bepuenns: 01.03.2026)

13. IluBinepHu#l mporecyaibHuil Kojekc Ykpainu Bix 18 Oepes. 2004 p. Ne 1618-IV
(pemaxuis Bin 17 mumast 2025 p.). URL : https://zakon.rada.gov.ua/laws/show/1618-15#Text

A. O. Milevska. ESCHEATED PROPERTY IN THE TEMPORARILY OCCUPIED
TERRITORIES OF UKRAINE: THE PROBLEM OF RECOGNITION

As a result of the long-term full-scale invasion of Russian armed forces and the
occupation of a significant part of the territory of Ukraine, legal uncertainty arises regarding
the legal status of property that has not been accepted by heirs or for which such heirs are
absent. In peaceful circumstances, the institution of escheat of property serves as an effective

Minescvra A. O. Bioymepra cnadwuna na mumiacoso
OKYNOBAHUX Mepumopinx Yxpainu: npobiemamuxa 6USHaAHHA



106 ISSN 2617-4154 IpnincbKuii IOPHAMYHMIA Yaconuc: HayKoBHii sxkypuas. 2026. Bum. 1 (22)

tool for bringing such property into civil circulation and protecting public interests. However,
the current legislation of Ukraine does not contain special norms regarding the application of
this institution in conditions of temporary occupation, which creates systemic legal gaps and
practical difficulties, the overcoming of which is an important task for both the legislator and
legal scholarship.

The purpose of the article is to study the legal foundations of the institution of escheat of
inheritance, analyze legal problems related to the recognition of inheritance as extinct in the
temporarily occupied territories of Ukraine, identify gaps in the current legislative framework
and develop proposals for their elimination.

During the study, general scientific and special legal methods were used, in particular:
dialectical method; systemic-structural method; formal-legal method; comparative legal
method.

Results: it was established that the institution of escheated inheritance is characterized by
the complexity of law enforcement and the absence of unified approaches to its definition; it
was revealed that the process of succession to escheated inheritance is characterized by
features that are not typical for inheritance by law or by will: the obligation to acquire
exclusively in court; a specific range of legal subjects, the the territorial community cannot
refuse such inheritance; an analysis of the capabilities of a local government body to form an
evidentiary basis for submitting an application for recognition of escheated inheritance located in
a temporarily occupied territory by categories: time and place of opening the inheritance,
identification of property and its belonging to the deceased, absence of heirs.

Conclusions: recognition of inheritance in the occupied territories as extinct is not
only practically impossible due to the lack of a proper evidentiary base, but may also be
premature. The extinction of inheritance can be applied no earlier than the heir receives
a real opportunity to exercise his right, that is, after deoccupation. Accordingly, it is proposed
to establish that the deadline for submitting an application by a local government body to
recognize the inheritance as extinct shall commence six months after the deoccupation of the
relevant territory.

Keywords: inheritance, escheated property, temporarily occupied territory, inheritance,
succession, local government body.
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EJEKTPOHHE CYAOUYUHCTBO
B IUBIVIBHOMY ITPOLECI:
IPOBJIEMHU JTOKA3YBAHHA
TA MIPOLIECYAJIBHOI PIBHOCTI

Cmamms npucesiuena amanizy OCHOGHUX MeHOeHyil yugposoi mpancgopmayii yusinbHozo
CYOOuUUHCMEA. Y Hill pO32ISAHYMO Npoyec YAPOBAOICEHHs YUDPOBUX MEXHONO02I Y cucmemy
YUBINLHO20 cyOoUUHCcmea YKpainu ma 00CniodHceno, K YMOBU 80EHHO20 CMAHY GNIUHYAU HA
PO38UMOK eNeKmMpPOHHO20 npasocyoos. Oxpemy yeazy npudileHo nepeeazam QyHKYioHy8aHHsl
€ounoi cyooeoi inghopmayitino-meneKoMyHIKAYiHOIL cucmemu, ceped AKUX eKOHOMIS Yacy ma
pecypcis, onepamusHuii 00CMyn 00 MAmepians Cnpasu, NOCULEHHs GIOKPUMOCHI CY008020
npoyecy ma MiHimizayis HeoOXiOHOCmi 0cobucmux 8isumie 00 cyoy.

Boonouac y cmammi oxpecneno xkmouo6i Hedoniku ma mpyOHOwi Cy4acHo2o eleKmpoHHO20
CYOOUUHCMEBA, 30KpeMa HeOOCHMAamHE (DIHAHCYB8ANHS, HeCcmayd MEeXHIYHO20 OCHAWeHHs Mmda
HecmabinvHicmo pobomu oxkpemux niocucmem €CITC. Taxoorc euznaiweno nepcnekmughi
HanNpamMu nooanbuio2o po3eUmKy cucmemu, ceped AKUX YOOCKOHANEHHS (DYHKYIOHYBAHHS
niocucmem «Enexmponuuii xkabinemy, «EnexmpouHuii cyo» ma 8i0eoKoHpepeny38 13Ky, a
MAKO4C CMBOPEHHSL HOBUX NIOCUCTEM.

3pobneno 6ucnosox, wo cyyacHuii eman po3eUmMKy npasocyoos 8 Ykpaiui oemoncmpye
aKmueHny yugpogy mpauncgopmayiio, wjo NPoAGIACMbCA Y 8NPOBAOICEHH] eNeKMPOHHO20
cyoouuncmea, €CITC, enexmponnux rxabinemie ma MONCAUBOCHI OUCMAHYIUHOL yyacmi 6
sacioannsx. Ile niosuwye egpexmuenicmo, nposopicme i 0ocmynHicmes cy0080i cucmemiu,
npome 800HOUAC BUABTAE NPOOIEMU 3 ABMEHMUUHICIIO eNeKMPOHHUX 00KA3I8, 8i0CYMHICMIO
VHIQIKOBAHUX NPoYeoyp IXHb02O NOOAHHS. MA HEPIBHUM DIGHEM MEXHIYHOI 20MOBHOCME CIMOPIH.
Jlna 3abesneuenns cnpagediusocmi npoyecy nompioHo 800CKOHANEHHS 3AKOHOOABCMEA,
8UPOOIEHHS CIaHOapmie pobomu 3 eleKmpPOHHUMY MAMEPIANamMy ma niosuujeHHs: yugposoi
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KOMNemeHmHOCHI Y4aCHUKI6. I pamomme BUKOPUCIMAHHA eNeKMPOHHUX THCIMPYMENMIE CHpUSmuUMe
SMIYHEHHIO 008IpU 00 CY0080i 81A0U MA 3a0e3NeUeHHIO PIBHO20 00CMYny 00 NPasocyoos 6
YMOBaAxX Yugpposoi enoxu.

Knrwouogi cnosa: yusinbHo-npagosi cnocobu 3axucmy npas, npaeo GIACHOCHI, YUBLIbHUL
npoyec, cyoosa cucmemd, eleKmpoHHe cyOOHUHCMEO, eNeKMpPOHHULL CY0, eleKmpPOHHUL Kabinem.

IlocranoBka npodJemu. [Tonpu 3Ha4YHI 3yCHILUIS IepkaBu y cdepi peopMyBaHHS CYIOBOT
cucteMy, B YKpaiHi I J0Cl 3aJIMIIAIOThCA aKTyaJbHUMU NpoOJIeMU 3a0e3ledeHHs PIBHOTO
JIOCTYIy [I0 mpaBocyans. Ha 1e CyTTeBO BIUTHMHYIM HACIIIKH MTOBHOMACIITAOHOTO BTOPTHEHHS
pocii: 3pyiiHOBaHa iH(pacTpyKTypa, THMYAacOBa OKyHaIlis YaCTHHU TEPHTOPiH, a TaKoxXK
HaJMipHE HaBaHTa)KeHHS Ha Cy[U Ta OPTaHU IPaBOIOPSIKY. Y CXOXKHX YMOBax rapaHTyBaTH
CYCIIJIBCTBY IMIBUAKUH, €DESKTUBHUM 1 3pyIHUN MeXaHI3M BHUPIIICHHS CIOPIB CTAE OCOOJIMBO
CKJIa/IHUM 3aBJIaHHSIM.

Bopmrouac cydacHi BUKIMKHA BUMAraroTh HE JIMIIC BiTHOBIEHHS CHCTEMH IIPaBOCYAIS, a i
il aganTarii 1o HOBUX peaiil, 30kpeMa BIPOBaPKEHHS IIU(PPOBUX TEXHOJIOTIH Ta I IBUIICHHS
MPO30POCTi MPOLECiB. Y 1bOMY KOHTEKCTiI Bce OUIbIIOi Baru HaOyBae OHIIAHH-BUPIIICHHS
CTIOpIB, SIKE B CBITI JEMOHCTPYE TIO3UTUBHI PE3YJbTATH B CIPOIICHHI JOCTYITY JO TPaBOCYIUIS.
Jis Ykpainu 1eil HanpsiM BiIKpUBAa€e MEPCIEKTHBY CTBOPEHHS OUIBII BIAKPUTOI Ta THYUKOI
MOJIEJTI TIPABOCYIAS, IO MOXKE CTaTH OJHWM i3 KIIFOYOBHX YMHHHKIB TOOYIOBH CIIPABEITUBOTO
CYCIJILCTBA B MAalOYTHEOMY.

AHaJi3 ocTaHHIX Jociimkens i myOaikauiid. [TutanHs BNpOBa/PKEHHS €IEKTPOHHOIO
MpaBoOCyIsl B YKpaiHi HEOTHOPA30BO PO3MIIAIATNACT B poOOTaX 0araThoX MPOBITHUX HAYKOBIIIB
1 mpaBHUKIB, 30kpema JI. boratuyk, H. ['omy6eBa, €. [Iyni6a, 0. Kapnenko, H. Camnapa,
B. Camonoga, €. Cooko, O. Ckouwmsc-Ilasnis, B. Tepemenpkuii, O. SIpema, M. fcuHok Ta
iH. BomHo4ac nu¢poBizamis CyI0uYMHCTBA PO3BUBAETHCS HAA3BUYAMHO IIBUKO, 10 BUMArae
MOCTIHOTO OHOBJICHHSI HayKOBUX JOCHI/PKEHb 1 3aCTOCYBaHHS Hale(heKTHBHIIIMX ITiIXO/IB
IUTS TapaHTYBaHHS IIpaBa Ha CIpaBeUIUBUI CyII.

MeTo10 10CTiAMKeHHsI € aHATI3 NEPCIEKTHB PO3BUTKY CJIEKTPOHHOIO CYJOYHHCTBA B
VYxpaiHi, 30kpemMa B acrieKTi 3a0e3rmedeHHs IPoIecyaabHOI PIBHOCTI CTOPIH Ta 0COONIUBOCTEH
JIoKa3yBaHHs B U poBoMy cepenoBulili. OCHOBHA yBara NpUALISETHCSA BUSBICHHIO MEepeBar i
PU3HKIB, IO CYIPOBOXKYIOTh 3alPOBAKCHHS OHNAMH-()OPM MPaBOCYAIS], @ TAKOXX OLIHIOBAHHS
TXHBOT'O BIUIMBY Ha JOTPUMAHHS MPHHITUIIB 3MaraJlbHOCTI Ta CIPABEJIMBOCTI B ITUBLILHOMY
MPOIIECi.

Bukian ocHoBHoro martepiaiy. 2017 pik cTaB KIIOYOBHUM €TarioM y peopMyBaHHI
cynoBoi cuctemu Ykpainu. Po3mouata B 1eit nepiox cynosa pedopma Oyna cipsiMoBaHa Ha
MiABUIIIEHHS €(eKTUBHOCTI 3aXHCTy MpaB IPOMAJSH, 3a0€3MEUECHHS IPOCTILIOr0 JOCTYILY 10
MpaBOCYI Ta CTBOPEHHS YMOB sl LU(POBOi Tpanchopmamii cymoBoi Biagu. OmHuM i3
OCHOBHHX HAmNpsMIB UX 3MiH CTaJIO BIPOBA/UKECHHS €JICKTPOHHOTO CYJOYMHCTBA, PO3BUTOK
SKOTO aKTUBi3yBaBCs IICII OHOBJIEHHS IPOIECYabHAX KOJEKCIB. 3arpoBaKeHHs U POBHUX
IHCTPYMEHTIB Yy IiSUTBHICTH CYZIB CTaJI0 BRXJIMBUM KPOKOM JO IMiJBHIICHHS ONEPAaTUBHOCTI,
BIZIKPUTOCTI Ta Pe3yIbTaTHBHOCTI MPABOCYMs, a TAKOX CIPISUIO MOJEpHi3alii MexaHi3MiB
JIep>KaBHOTO YIpaBiiHHA. EJIeKTpoHHe CyJOYMHCTBO /a0 3MOTY ONTHMI3yBaTH JOKYMEHTOOOIT,
CKOPOTHUTH CTPOKH PO3TIISIY CIIPaB i MOKPAIIUTH B3a€MOII0 MK yIaCHUKaMH IIPOLIECY.

Hosuyvka H. b., [{emuyx M. B. Enexmponte cy0o4uHcmeo 6 YusilibHOMY npoyeci:
npobremu 00Ka3y6aHHs ma npoyecyanvHoi pigHocmi
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[IpoGiiemaTka pO3BUTKY €IEKTPOHHOTO CYIOYMHCTBA HaOyiaa OCOOIMBOTO 3HAYECHHS Ha
nmoyatky 2020 poky, konu nangemis COVID-19 Ta 3ampoBajpkeHi KapaHTHHHI OOMEKEHHS
MMOCTABMIIM 3aBJIaHHS 3a0e3TeueHHs Oe3epepBHOTO 3A1MCHEHHS PaBOCYIIsA. Y BIAMOBIIL HA
IIi BUKJIMKH 3aKOHOJIaBeIlb MIBUIKO BHIC 3MiHM 10 LIMBIIBHOrO IpoIiecyanbHOTO KOJEKCY
VYkpaiHu, HaJaBIIM MOXJIMBICTE ITPOBOAUTH CYZIOBI 3acigaHHs y (hopMaTi BifieoKOH(pEepeHIii
13 3aCTOCYBaHHSM BIIACHHMX TEXHIYHHX 3ac00iB y4acHUKIB. lle pileHHs cTajo BU3HAYAILHUM
JUTsl 30€pex)eHHsI JOCTYITHOCTI CYZAOBOTO 3aXHCTy Ta MiATPUMaHHA Oe3MepepBHOCTI poOOTH
Cy[iB y TIEpiOJl KApaHTHHY.

Hactynaum kpoxom y uudposizanii cynoBoi Bimaau craB 3amyck 2021 poky €auHol
cyn0Boi iH(poOpMaliiHO-TenekoMyHikaliitHoi cuctemu (nam — €CITC), mo cTana KIF40BOO
1aTGOpMOI0 JUTsI BIIPOBAPKEHHS CYYaCHUX EJIEKTPOHHUX CepBiciB y cdepi mpaBocymus.
BaximBoro matoro B oMy Iporieci ctano 5 sxoBTHs 2021 poky. VY razeti «['onoc Ykpainu»
Big 04.09.2021 Ne 168 (7668) Buia paga mpaBocy[isi ONPHIIOJHUIA OTOJOMICHHS PO
noyatok pobotu Tpbox mincucreM €CITC — «EnexkrponHuil kabiner», «EnexkTpoHHUH cyn»
Ta MiJICHCTEMH BileokoH(epeHI3B’ a3Ky. Binrak 11i Moy odimiiHO movyanu (GyHKIIIOHYBaTH
came 3 5 xxoBTHs 2021 poky [1].

KoxeH i3 3a3HaueHUX MOJYJIB BiJirpa€ BaxJIMBY pojib y 3a0e3leueHHl 3py4HOCTi
KOPHCTYBaHHS Ta IPO30POCTI CYHOBHX Ipoueayp. EnekTpoHHUI kabiHeT ae MOXKIMBICTH
yJacHUKaM CYJOBHX TPOBAJKCHb OOMIHIOBATHCS JOKYMEHTaMH 31 CyllaMH Ta MK COOOI0 B
mdpoBoMy ¢opmari. Hepe3 HROro MOKHA IMOJ]aBaTH NPOIeCyalbHi JOKYMEHTH, 3asBH, JOKa3H,
TIOSICHEHHS1 Ta 3allepedeHHs B eJleKTpoHHOMY Burisiai. [lincucrema BineokoHdepeHI3B 13Ky
Jla€ 3MOTy OpaTH y4acTh y CYJIOBUX 3aCiIaHHAX JAUCTaHIIWHO, 110 HA0yBa€ 0COONMBOI Baru B
YMOBax Ha/JI3BHYAHHUX CHUTYyaIlill a0 IMijJ] Yac BOEHHOTO cTaHy. Monyib «ENeKTpoHHHN Cym»
3a0e3Mevye TeXHIYHY OCHOBY JUIS MEPEXOJy N0 MOBHICTIO MHU(POBOTO CYAOBOTO MPOIECY.
3arpoBa/PKeHHs LIMX KOMIIOHEHTIB 3HAYHO TOKPAIMIIO JOCTYI TPOMAJISH 10 CYIOBHX IMOCIYT,
CIPOCTHIIO JOKYMEHTOOOIr Ta MOCHINIO €(heKTHBHICTh KOMYHIKalii MK yciMa yJacHUKaMH
MPOIIECy.

21 mumas 2023 poxy HaOpaB YMHHOCTI 3aKoH YKpainu «[Ipo BHECEHHS 3MiH 0 ACSIKHUX
3aKOHOJABYMX aKTiB YKpPaiHH 11070 000B’SI3KOBOT peecTpallil Ta BUKOPUCTAHHS EIEKTPOHHUX
kaOiHeTiB B €auHil cynoBiit iHpopMaIliiiHO-TeneKOMyHIKalliiiHii cuctemi abo i oxpemii
migcucTeMi (Momyi), o 3abesmnedye oOMiH ToKymeHTamm» [2]. Limm 3akoHOM Oyi10 BCTaHOBICHO
000B’s30K JJIS BU3HAYCHOrO KoOJa Cy0’€KTIB 3apeecTpyBaTH CJICKTPOHHI KaOiHETH Ta
KOPUCTYBATHUCSI HUIMHU BiJIIOBIHO A0 BCTAHOBJICHUX BUMOT. HeBHKOHAHHS TaKOTro 00OB’SI3KY
MOXKE CHPHYMHHUTH MPOIIECYasIbHi HACTIAKHY, HABITh AKIIO 1IHTEPECH 0COOM MPECTABIISIE aABOKAT.
ToOTo 77151 OKpEeMHX KaTeropiil y4aCHUKIB CyJIOBOTO MPOLECY HASBHICTh €JIEKTPOHHOTO KaOiHETY
€ HE TIPaBOM, a 00O0B’SI3KOM.

3romom, 19 xoBTHs 2023 poky, OyB yXBaJCHUH IIle OJUH BAXKJIMBHU JOKYMEHT — 3aKOH
VYkpainn «[Ipo BHecCeHHS 3MiH JI0 JCSKHX 3aKOHOJABUMX aKTiB YKpaiHW MIOJI0 YTOYHEHHS
000B’s13KiB yUacHHKIB cyoBoi cpasm» [3]. 3 21 mrotoro 2024 poKy eleKTpOHHHH KabiHET y
€CITC crae 000B’SI3KOBHM IS BCiX IOPUAMYHUX OCiO mpuBaTHOi GOpMH BIACHOCTI, SKi
OepyTh y4yacTh y IMBINBHHX Ta aJAMiHICTPaTHBHHX CHpaBax. SIK 3a3Hadae mpecciayxoba
CyIOBOi BJIaaM, y pa3i MOJaHHS JOKYMEHTIB 0C000I0, III0 Majla 3apeecTPyBaTH CICKTPOHHHN

Hosuyvxa H. b., [{emyyx M. B. Enekmponne cy0o4uHCcmeo 8 YusilbHoMy npoyeci:
npobaemu 00Ka3y8ants ma npoyecyarbHoi pigHocmi
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kaOiHeT, aje He 3po0mia 1bOT0, TaKi JOKYMEHTH OyIyTh a00 3ajuIleHi O0e3 pyXy, a00 IOBEpHYTI
3asABHHUKY 3aJIC)KHO BiJf IXHHOTO BUAY.

Hocmigauk JI. MuxaiaoB Harojomye, mo HEBUKOHAHHS 000B’S3KY IOJO0 CTBOPEH HS
SJISKTPOHHOTO KaOiHeTy MOXe HPHU3BECTH JI0 TOTO, IO YYaCHHK IpoLecy He OTPUMYyBaTHME
JOKYMEHTH, MoJaHi MPOTH HbOTO, a HOTO BIACHI NpoIlecyanbHi JOKYMEHTH MOXYTh OyTH
MTOBEPHYTI, 3aJIMIICHI 0e3 po3Tisay ado He BpaxoBaHi cyaoM [4].

B oHOBIIEHOMY 3aKOHOJIABCTBI BH3HAYEHO TIEPENTIK OCI0, JUIS SKHX PEECTpaIlis eNeKTPOHHOTO
KaOiHeTy € 000B’s13K0BOK0. /[0 HUX HaJe)KaTh: aIBOKATH Ta HOTAPiyCH; Iep>KaBHI Ta IPUBATHI
BHUKOHABIIi; apOiTpaXkHI Kepyroui Ta CyJOB1 €KCIEpTH; OpPraHU Jep>KaBHOI BIaIU Ta iHIII
JIep>KaBHI OpraHH, 3apeecTPOBaHi K IOPUIUYHI 0COOM; OpraHH MICIIEBOTO CaAMOBPSLYBaHHS;
IOpUAMYHI 0COOM, 3aCHOBaHI BIIIOBIIHO 10 3aKOHOAaBCcTBa YKpainu [3]. BoxHodac iHmIi
KaTeropii ocid MOXKyTh PEECTPYBATH €JIEKTPOHHI KaOiHETH TOOPOBIIHHO.

BianoBigHo no noctanoBu BepxoBHoro Cyny B ckiazi kojerii cyaaiB TpeTboi cyaoBoi
nanatu Kacauifinoro nusineHoro cyay Bix 11 rpyamss 2024 poky B cmpasi Ne 401/2277/23,
aneJAiiHy ckapry OyJio 3ailuIIeHo 0e3 pyxy 3 HiJcTaB TMOAAHHA 1i, 30KpeMa, alBOKaToOM,
SKUH He 3apeeCTPyBaB CIEKTPOHHMK KabiHeT BinnoBigHo 10 BuUMor ctarti 14 HIIK Vkpainy;
HEJIOJIKK ameJIiiiHOI CKapru yCcyHyTo He Oyllo, peecTpaiis aJBoKara B eJeKTPOHHOMY
kaOiHeTi BiicyTHA. OCKUTBKY YYacCHHUK CIIpaBH Oepe y4acTh Y HUBUIBHOMY IMPOIECi, 30KpeMa,
gepe3 CBOTO NpEACTaBHUKA aJBOKATa, SIKUH He BHKOHAB BUMOTH YacTHHH 6 ctarTi 14 LIIK
VYkpaiHu Ta He 3apeecTpyBaB CJICKTPOHHWI KaOiHeT, amessAliiiHa ckapra He BiAIoBimae
nyHKTY 2 yacTunu 2 crarti 356 LIIK Ykpainu [5].

EnexkTpoHHE CyJIOYMHCTBO CYTTEBO IMIJICUITIOE BIAKPUTICTh POOOTH CYIIIB, OCKIIBKU 3a0e31euye
MOXITHBICTh CTEXHUTH 32 TIEPeOIroM po3IIISy CIIpaB y pexiMi oHakH. Takuii piBeHb po30poCTi
CIIpHsi€ 3pOCTAHHIO MOBIPH IPOMAISIH O MPABOBOi CUCTEMH Ta (HOPMYE MEPEIYMOBH IS
PO3BUTKY OUIBII JEMOKPAaTUYHOTO Ta MiJ3BITHOTO CylOYMHCTBA. BOJHOYAC BHKOPUCTAHHS
IU(PPOBUX IHCTPYMEHTIB CKOpOUye OOCIT OIOPOKPATHUHHX IMPOLETYDP, MPHUCKOPIOE PO3IIISA
CIIpaB 1 CTBOPIOE OCHOBY UTSI OHOBJICHHS Ta MOJICpHi3allii mpaBoBOi cucteMu nep:kasu. [Ipote
CJICKTPOHHE TIPABOCYAA Ma€ 1 TeBHI HEJOMIKU: OOMEXEHY KOMYHIKAIIF0 MK CTOPOHAMH,
PH3HKH MOPYIIEHHS KibepOe3neKH, MOXKIINBICTh BUTOKY IMEPCOHATBHUX JaHUX Ta TPYIHOIII 3
MEPEeBiPKOI0 TOCTOBIPHOCTI enekTpoHHUX AokasiB. Jocmimuuusg H. 1O. ['omyGeBa Haromomrye
1 Ha TICUXOJIOTTYHHX Oap’epax — MOOOKOBaHHI JIFOJICH Mepe]] HOBUMH ITU(POBHIMH THCTPYMEHTaAMHU
a00 HebakaHHI 1X omaHoByBaTH. KpiMm Toro, oHnaiH-opMaT He 3aBXIu e(DEKTHBHUN IS
CKJIAJHUX CIPaB UM CIOPIB, 10 MOTPEOYIOTh HETPOIIOBUX 3aC00iB 3axHcTy [6, c. 8].

OTxe, eNeKTPOHHE CYJJOUMHCTBO CTAa€ HEOOX1THUM €JIEMEHTOM Cy4acHOI CUCTEMH TIPABOCYIS,
KAl 3a0e3neuye i1 OUIbITY e(heKTHBHICTD, BIIKPHUTICTD 1 JIOCTYIHICT. BOHO opMye miarpyHTs
JUTsI THHOBAIIHHOTO, THYYKOT'O ¥ OpPIEHTOBAHOTO Ha MOTPEOM JIIOJUHM MEXaHi3My CYZOBOTO
po3risny, mo Bignosigae BUKIUKaM XXI cTOmiTTA. Y mepCreKTHBI PO3BUTOK E€IEKTPOHHHUX
CepBICIB y Cy/OBi cpepi MpoIOBKyBaTHME ITOCUITIOBATUCS, 3MIITHFOFOUHM BEPXOBEHCTBO IpaBa Ta
JIOBipy CYCITUTBCTBA JIO CY/IOBOI BIIaju.

HepxaBHa cymoBa amMiHicTpalis Ykpainu po3poOmia mpoekT Konmemrii po3BUTKY
€uHoi cynoBoi iH(popMalliiiHO-TeneKoMyHIKaIliiiHOT cuctemu. Lleit nokyMeHT copMoBaHO
SK y3aralbHCHHS KIJIIOYOBHX HANpsSMIB aBTOMAaTH3allii MpOIEciB y cynax, 3abe3medeHHs

Hosuyvka H. b., [{emuyx M. B. Enexmponte cy0o4uHcmeo 6 YusilibHOMY npoyeci:
npobremu 00Ka3y6aHHs ma npoyecyanvHoi pigHocmi



ISSN 2617-4154 IpniHcLbKMii IOPUANIHHIA Yaconuc: HAYKoBHIl sKypHaJ. 2026, Bun. 1 (22) 111

HaJI)KHOTO JIOCTYILy TPOMaJsH 10 MpPaBOCY[As, PAlliOHANBHOTO BUKOPUCTAHHS OIOKETHUX
pecypciB Ta 3aCTOCYBaHHsI CYYaCHUX CTaHIAPTIB 3axucTy iHpopmariii. HoBa Konmeniis BpaxoBye
aKTyallbHI TeHJCHIIT y cdepi iHPOpMAIHHUX TEXHOJIOTIH Ta cy4acHi BHKIUKH. [1poekT,
HiTOTOBJICHUH 13 BUKOPUCTAHHSIM MIXHAPOIHOIO IOCBILY Ta PEKOMEH/ALlil mapTHEpiB YKpaiHH,
CIPSMOBAHMI Ha CTBOPEHHS KOMIUICKCHOI, CTIHKOI Ta epekTUBHOI Momeni 1udpoBizamii
cynoBoi cuctemu. Y 2023-2024 pokax y pe3yibTarTi CIiIbHOI podoTH Buioi paau nmpaBocy s,
HepxaBHoi cymoBoi aaminicTpalii, MinicrepcTBa mudpoBoi Tpanchopmamii Ykpainu Ta
3a miarpuMku npoekty €C «lIpaBo-Justice» i mporpamu USAID «CrnpaBeuBicTh 1Jis
BCiX» OyNO IpOBEIEeHO KOMIUIEKCHI TexHiuHuil i ¢pynkuionanpuuil aymutu €CITC. 3a
iXHIMH BHCHOBKAMHU BCTaHOBJIEHO, III0 YMHHA CHUCTEMa € TEXHOJIOTIYHO 3acCTapiiolo, Mae
0OMeXeHI apXiTeKTYpHI MOJIMBOCTI Ta HEIOCTATHIO (YHKIIOHANBHICTE. KpiM ToTO, Oyim
HaIaHI peKOMEHIAITIT 11010 HeoOX1THOCTI pO3pOo0IIeHHS HOBOT cucTemH [7, . 8].

KitouoBum enementom MaitOytHpoi €CIKC Bu3HadeHo miacuctemy «EiexTpoHHMI
JOKYMEHTOOOIT cyay», IKa Ma€e MICTUTH 0a30Bi (h)yHKI[IOHAJIBHI MOAYJI Ta BiANOBiAHI 0a3u
JaHuX. [HII MigcKCcTeMU TOBHHHI BHKOPHCTOBYBATH I1i KOMIIOHEGHTH Ta 3BEpTaTHCS 10 0a3
IAHUX EJIEKTPOHHOTO NOKyMeHToo0iry. CaMe TOMy CTBOpEHHsS TimcucTeMu «EIeKTpoHHMIA
JIOKYMEHTOO0OIT cyay» € hyHInaMmeHTanpHUM eTanoM y nooynosi €CIKC i BU3Hauae mopsiok
Ta MPIOPUTETHICTH PO3POOJICHHS IHIINX MOAYJiB. BpaxoByloun 3a3HaueHe, 3allpOIOHOBaHA
Konmernist BU3HaYae TpUPIYHUA ITaH PO3BUTKY CUCTEMHU, SIKUH Tependadae BIOCKOHAICHHS
JIOZIATKOBOI Ta eKCriepuMeHTaIbHOI (yHKIoHAbHOCTI €CIKC, 30KpemMa Ha OCHOBI TEXHOJIOTIH
BEJIMKUX JaHUX 1 IITYYHOro iHTeNneKkTy. [locTymoBe BIpPOBAaKEHHS HOBHUX IHCTPYMEHTIB
JIaCTh 3MOT'Y CBOEYACHO BUSBJISITA HEAONIKH, YCYBaTH TEXHI4HI MPOOJIEMHU Ha paHHIX eTamax i
MIOKpAIyBaTH SKICTh IMOJANBIINX KOMITOHEHTiB. Oco0irBa yBara HMPHIUISETHCS PO3POOIICHHIO
migcucremn «EIEKTpOHHHUI TOKYMEHTOOOIr CyAy», IO OXOIUTIOE: CTBOPEHHS KOMITOHEHTa
«loBinHuku Ta knacudikaTopu»; po3pobiaeHHs «MoOITEHOTO 3aCTOCYHKYY; BIPOBAIKEHHS
(yHKIIT aBTOMaTUYHOI HEPEBIpKM TEXHIYHMX MOMHJIOK y JOKYMEHTax Ha 0a3i IITy4HOro
IHTENIEKTY; YAOCKOHAJICHHS 1HCTPYMCHTIB OIIIHIOBAaHHS 3a CTPOKaMH Ta pe3yiabTaTaMu i3
BUKOPHCTAaHHSM IITYYHOTO IHTENEKTY; aBTOMATHYHE (DOPMYBAHHS KOPOTKOTO BHUKIIATY 3MICTy
JOKyMeHTa 3a pomomororo IIII; reHeparlisi MpoekTiB NOKyMeHTiB Ha 0a3i amroputmis I
Tomo [7, c. 45].

CrpiMka udpoBizallis CyCclijbcTBAa 3yMOBHIIA TOTPEOY OHOBICHHS MPAaBOBOI CHCTEMHA Ta
Mepexoqy CYAOBOi BIagll OO €IEKTPOHHUX (opMaTiB poOOTH. Y IHUX yMOBax €JICKTPOHHE
CYJOYMHCTBO CTAJO KIIOUOBUM IHCTPYMEHTOM CYYacCHOTO MIPABOCYASL, OCKUIBKU AaJ0 3MOTY
BUKOPHCTOBYBATHU €JIEKTPOHHI MaTepiajiy sK MOBHOILIHHI JOKAa3H, MPUPIBHSIHI 32 IOPHINYHOIO
CWJIOIO JI0 TPAJMIIMHUAX JTOKYMEHTIB. BilIMOBIIHI MMOJOKEHHS 3aKPIIUICHO B MPOIECyaTbHHX
Kozmekcax Ykpainu, 3okpema B crarti 100 LIIIK Vkpainwm, sika BU3Ha4a€e MOPSIOK ITOJAHHS
TaKUX JOKa3iB, 30KpeMa B €JIEKTPOHHiH (opMi, 3acBimUeHill KBami(hiKOBAaHUM ECIEKTPOHHUM
migmcom [8].

Cremmgika eneKTPOHHUX OKa3iB MOJraE B TOMY, IO IXHBOIO OCHOBOIO € I(pOBi JaHi —
iHpopMmaris, 3adikcoBana y (opMi MaOIMHHOTO KOAY (IBIHKOBOTO YW IHIIOTO (opMaTy).
Uepes cBOIO MpHUPOJY Taki JaHi HE MOXKHA MOBHICTIO BITHECTH JIO JKOJHOTO 13 TPaIUIiHHIX
BUIIB H0Ka3iB. [{udposa iHpOpMAITis iCHYE SIK CAMOCTIiHA CYTHICTh, HE3AJICXKHO BiJ] KOHKPETHOTO
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€JISKTPOHHOTO HOCIsA, 1 caMe BOHa Ma€ JI0Ka30Be 3HaueHHS. BaxwimBo, mo Taki gaHi MOXHa
KOIIIOBATH, TOOTO IMEPEHOCUTH 3 OJJHOT'O HOCIS Ha iHIIWH, 1 BOJHOYAC iXHIHM 3MICT HE 3a3HAE
icroTHUX 3MiH [9, c¢. 39]. EnekTpoHHi OKa3u MaloTh OCOOJMBY MPABOBY MPUPOLY, IO CYTTEBO
BiJIpi3HSE TX BiJ TpaAMIIHHUX 3aC00IB TOKA3yBaHHS. Im MpUTaMaHHI crienugidHi pUCH, cepell
SIKMX: BIJICYTHICTh MaTepialibHOT opmu; moTpeda B CreIialbHOMY MPOrPAMHOMY Ta TEXHIYHOMY
3a0e3NedeHHi I IXHbOro Meperisiny; iCHyBaHHA iH(popMallii Ha IEBHOMY TEXHIUHOMY HOCIT;
cnierdika Mporecy CTBOpEHHS i 30epiraHHs JaHUX; a TaKOX HasBHICTh METaJaHHX, TOOTO
3aKOJIOBaHUX BIIOMOCTEH Mmpo cam 00’ekT. Came 1i OCOOJMBOCTI CTajlu MiACTaBOKO IS
BHOKPEMJICHHS EJIEKTPOHHUX JOKAa3iB SIK CAMOCTIMHOTO BUY JIOKa30BUX 3aCO0IB.

BucHoOBKH. Y3araabHIOIOUH HaBEACHE, MOYKHA CTBEPKYBATH, IO HUHIIIHIA €Tarr pO3BUTKY
npaBocynla B YKpaiHi XapakTepU3YeThCA aKTHBHOKW LHQpoBi3alicrd Ta GopMyBaHHAM
SJIEKTPOHHOTO CYZOYMHCTBA SK BAKIMBOTO €IEMEHTY CynoBoi pedopmu. Buxopuctanus
cydacHux IT-pimieHp y HMBINTBHOMY IpoIieci MiABUINY€e e(eKTUBHICTH 1 MPO30PICTh CYIOBOI
JUSUTHHOCTI Ta CIPOIIYE JIOCTYI TPOMaJIsH JI0 mpaBocy . 3anposamkeHHs €CITC, enekTpoHHNX
KaOiHEeTIB 1 MOXKIIMBOCTI JTUCTAHIIIHHOT ydacTi B 3acCiTaHHAX CTAJI0 CYTTEBHM KPOKOM 10
udposoi Tpanchopmanii cynoBoi Bragu. BogHouac nugposizaiis BUsBUIA W psaa npobieM,
OB’ SI3aHUX 3 TIEPEBIPKOI0 aBTEHTHYHOCTI €JICKTPOHHUX J0KAa3iB, BIJICYTHICTIO YHi(piKOBaHHUX
MpOLEAYp IXHBOTO MOJAaHHS Ta PI3HUM PiBHEM TE€XHIYHOI TOTOBHOCTI yYaCHHKIB MPOILIECY.

CrtagHoIn 3 eJeKTPOHHUM JOKa3yBaHHSAM 1 TEXHIYHA HEPIBHICTh CTOPIH CTBOPIOIOTH
PYIBMKH JJIsI 3a0€3MeUeHHsT 3MarajibHOCTI Ta CIPABEIMBOCTI PO3IJIMy crpaB. ToMy momanbiie
BIOCKOHAJICHHS 3aKOHOJIABCTBA, BUPOOJICHHs CTAHIAPTIB pOOOTH 3 ENEKTPOHHUMH MaTepiaaamMu
Ta MiIBUNICHHS H()POBOi KOMIIETEHTHOCTI BCIX YYaCHHKIB MPOIECY € BAKIUBUMH yMOBaMHU
MIOBHOLIIHHOTO (DYHKIIIOHYBaHHS €JIEKTPOHHOTO CYJOYHHCTBA.

Y Mail0yTHbOMY PO3BHTOK EIIEKTPOHHOTO MPABOCYIIS CIIPUATHME 3MIITHEHHIO JOBIpH 10
CY/IOBOi CHCTEMH Ta 3a0e3MeUYeHHI0 PIBHOTO JIOCTYIY JI0 TipaBocyaas. JJOCTiIHUKY TiKPECTIOIOTh,
0 e(eKTUBHE BHUKOPUCTAHHS EJIEKTPOHHHUX CEPBICIB MOTpedye SIK SKICHOTO HOPMAaTHBHOTO
3a0e3MeUeHHs], TaK 1 HaJIeKHOT MIrOTOBKK KOpHCTyBadiB. Ha Hairy JyMKy, ydacHHKaM CyJIOBOTO
MpoLeCy AOIUIBHO: TPYHTOBHO O3HAMOMHUTHCS 3 HOPMATHBHHMHU aKTaMH, IO PEryIOITh
MOJJAHHS CNEKTPOHHUX JOKYMEHTIB Ta BUKOPHUCTAHHS €IEKTPOHHOTO MIAIUCY; IMOA0ATH TIPO
TEXHIYHYy FOTOBHICTh — CTa0IIbHUI iHTEpHET, BiJIIOBiAHE IporpaMHe 3a0e3MedeHHs i 3ac00H
3aXHUCTy AAHUX; MOCTIHHO BIOCKOHAIIOBATH HU(POBI HAaBUUKH, NMPOXOIUTH HABUAHHS Ta
TPEHIHTH; KOPUCTYBATHCSI CIIEKTPOHHUM KabiHETOM 1 O(DilliHHO0 eJIEKTPOHHOIO aapecoro JIIs
HaJlifHOT KOMYHIKAIIi] i3 CYZ0M; YBaKHO KOHTPOJIIOBATH IIPOIIECyaIbHi CTPOKH i OMEpaTHBHO
pearyBaTH Ha MOBiJOMJICHHSL

Omxe, rpaMOTHE 3aCTOCYBAHHS €JIEKTPOHHUX IHCTPYMEHTIB POOUTH MPaBOCY IS JOCTYITHIIIINM
1 TIPO30OpPIMINM Ta € BaXJIMBOIO CKJIAJOBOI0 MOJEpHI3aIlii YKpaiHCBKOi CyIOBOI CHCTEMH B
yMOBax U(POBOI EIMOXH.
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N. B. Novitska, M. V. Demchuk. ELECTRONIC JUSTICE IN CIVIL PROCEEDINGS:
PROBLEMS OF EVIDENCE AND PROCEDURAL EQUALITY

The article is devoted to the analysis of the main trends of the digital transformation of
civil proceedings. It examines the process of introducing digital technologies into the civil
justice system of Ukraine and examines how the conditions of martial law have influenced the
development of electronic justice. Particular attention is paid to the advantages of the
functioning of the Unified Judicial Information and Telecommunications System, including
saving time and resources, prompt access to case materials, increasing the openness of the
judicial process and minimizing the need for personal visits to the court.

At the same time, the article outlines the key shortcomings and difficulties of modern
electronic proceedings, in particular, insufficient funding, lack of technical equipment and
instability of the operation of individual subsystems of the Unified Judicial Information and
Telecommunications System. Also, promising directions for further development of the system
have been identified, including improving the functioning of the subsystems "Electronic
Cabinet", "Electronic Court" and video conferencing, as well as the creation of new subsystems.

It has been concluded that the current stage of justice development in Ukraine demonstrates
active digital transformation, manifested in the introduction of electronic proceedings, the
Unified Judicial Information and Telecommunication System (UJITS), electronic offices, and
the possibility of remote participation in hearings. This enhances the efficiency, transparency,
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and accessibility of the judicial system, while at the same time revealing problems related to
the authenticity of electronic evidence, the absence of unified procedures for their submission,
and unequal levels of technical readiness among the parties. To ensure fairness of the
process, it is necessary to improve legislation, develop standards for working with electronic
materials, and enhance the digital competence of participants. Proper use of electronic tools
will contribute to strengthening public trust in the judiciary and ensuring equal access to
justice in the digital era.

Keywords: civil-law methods of rights protection, civil procedure, judicial system, electronic
proceedings, electronic court, electronic office.
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EKCHEPTHUM BUCHOBOK
AK €JHICTDb ®OPM I 3SMICTY

Y emammi docnioaceno npobremamuxy eonocmi smicmy i popmu UCHOBKY eKcnepma 6
yugineHomy npoyeci Ykpainu. 3aznaueno, wo ys npooiemamurxa € npeomemom noCmiiuHo2o
HAYK08020 iHmepecy y imuusHAHIL ma 3apyoisxcHitl 0okmpuni. A ii akmyanvHicme 3yMO6IeHA
HeobXiOHicmI0 3a0e3neueHHs: ModCIUBoCcmi sepudixayii (nepesipku) cyoom ma y4acHuxamu
npoyecy AK camozo X00y eKCnepmuo20 00CHi0NCEeHHs, MAK I 1020 KiHYe8o2o pe3yabmamy.

Y ecmammi npoananizoeano xameeopito «3micmy» uepez Memooono2i, PopmManrbHy 102iKY,
meopiro nizHawua U ginocogcovry nayky. Oxkpemy yeazy npuodileHo aHaizy opmu 8UCHOBKY
excnepma ma ii cnieBiOHOWEeHHs 31 3MICIOM. YHACTIOOK Yb020 3POOAEHO BUCHOBOK, U0 3MICT
BU3HAYAE TOPUOUUHY CUTLY BUCHOBKY eKCNEepma, 3YMOBMIOE 11020 NPAagoei HACTIOKU MA 3HAYEHHs
071 Y4acHuKie npoyecy, mooi AK Qopma € cnocooom tioeo 308HIUHBOO BUPAICEHHSA A
npoyecyanvHoi peanizayii.

3’acoeano makodic, Wo HOPMAMUBHO BUSHAUEHA CIMPYKMYPHA (POPMA BUCHOBKY eKcnepma
BUKOHYE BAJICTIUBY NPOYECYAbHY DYHKYIIO 6 MeXaHizmi 00KA3Y6aHHs 8 YusinbHomy npoyeci. It
00mpuManisl 3a6e3newye MONCIUBICINb 30IUCHEHHSL CYOOM MA YUACHUKAMU NPOYecy NOBHOYIHHOT
nepesipKu 6UCHOBKY eKcnepma siK 3acoby 00KaA3Y8aHHsl, 30KpeMd Wo0o U020 HALeHCHOCH,
oonycmumocmi ma 00CmMOoBIPHOCHII.

ITiomeepooiceno, wo cmpykmyposana ¢hopma 6UCHOBKY eKCnepma 0ac 3mo2y npocmedcumu
JI02TUHY ROOYO08Y, SHYMPIUIHIO V3200H4CEHICMb | ROCTIO0BHICIb 3MICHLY Ul YCMAHOBUIMU NPUHUHHO-
HACAIOKOBULL 38 'A30K MINC SUXIOHUMU OAHUMU, NepebicoM OO0CTIONHCEHH S, BUKOPUCTHAHUMU
Memooamu, OMPUMAHUMU PE3YTIMAMAMU A CHOPMYIbOBAHUMU BUCHOBKAMU eKxcnepmad. Y makuii
Cnocid 3ab6e3neuyemvp st MONCIUGICIb NEPEGIPKU 0OTPYHIMOBAHOCIE OMPUMAHUX PE3YIbIMANmie
AK CYOOM, MAK i CMopoHamu npoyecy, wo 6e3nocepeonbo nos s3aHo 3 peanizayicro NPUHYUny
3MA2anbHOCMI MA 2aPAHMIAMU CHPABEONIUBO20 CYO08020 PO32A0Y.

Kntouogi cnosa: 3acio doxazyeanns, 3micm i ¢hopma 6UCHOBKY eKcnepma, 3Micm, eKCnepm,
npoyecyanrvHull OOKyMeHm, cyo, cy0o8a ekcnepmusd, hopma, €OHicmo.
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IHocTanoBka npo6iaemu Ta ii akTyanabHicTb. He3Bakaroun Ha TIMOOKI TOCHIKEHHS B
JIOKTPUHATLHIN HayIli, MpoOJieMaTHKa €JHOCTI 3MICTY i ()OPMHU BHCHOBKY €KCIIEpTa 3aTUINAETHCS
TUCKyCiiiHO. ChOTOTHI TIPOIOBAKYE CIIOCTEPIraTHUCS JUCOHAHC MK MPOLIECyATbHUMA BUMOTAMHU
JI0 00’€KTUBHOCTI BUCHOBKY Ta BIJICYTHICTIO €TMHUX CTAaHIIAPTIB HOTO Bi3yalbHO-CTPYKTYPHOTO
odopmIIeHHS, 0COOIUBO B KOHTEKCTI BUKOPHUCTAHHS HOBITHIX METOJIIB JOCIIKCHHSI.

AKTyanbHICTh TEMH 3YMOBJICHA THM, II0 BHCHOBOK €KCIIEpTa € OJHUM i3 KIIOYOBHX
{HCTPYMEHTIB yCTAHOBJEHHS ICTHHH B crpaBi. Moro 3MicT Mae GyTH HAYKOBO OOIPYHTOBAHMM, a
(opma — Oe370raHHOIO 3 TIOIISTY IPaBa, OCKUTEKY (pOopMalTbHI HEOMIKM YacTo CTalOTh IiJICTABOIO
IUTS BU3HAHHS HOTO Pe3yNabTaTiB HEJOMYCTUMIMHY B HAHCKIIQAHIIINX CYAOBUX EKCIIEPTU3aX.

AHaJji3 ocTaHHiX gocaimxkeHb i mybuaikamiii. [TpoObnemaTtruka eqHOCTI 3MicTy W Gopmu
BUCHOBKY €KCIICpPTa B IMBUIBHOMY IPOLIECI € TOCUTH BaXKIIMBOIO TEMOIO SIK JUIS JOKTPUHAIBHOT
HaYKH, TaK i U CyaoBoi mpaktuku. Cepen yKpaiHCHKUX YUCHUX, SIKi IPUCBSATHIIN CBOI Iparii
IbOMY NIUTaHHIO, MOXKHA Ha3BaTu TakuX: JK. B. BacunbeBa — [llanamoBa, A. P. Bopo6uak,
H. O. Kipeesa, O. A Jlaze6nuid, JI. 1. Y nanosa, I1. B. [{um6ai, A. C. llltedan, M. €. llymuo,
M. T'. lllep6akoBchkuid, B. /1. KOpunmuH Ta iHMIIi.

3-noMiX HaWHOBIIIMX OMyOJIIKOBaHUX Mpalk B YKpaiHi 3 Li€l mpoOreMaTUKU BapTo
Hazatu ctatTi: O. C. UepHsABChKOI «BUCHOBOK ekcriepra sk 3aci® J0Ka3yBaHHS Y IUBLILHOMY
cymounHcTBl Ykpainm» (2025) [1], I. [. Ceepun «I1oHATTS, CYTHICTB 1 XapakTepHi O3HAKH
BHCHOBKY ekcriepTa (2025) [2], B. bapansk «BukoprcTaHHS BUCHOBKY €KCIIepTa B KOHTEKCT1
npeameTa nokaszyBanHs» (2022) [3], M. B. Xwxunw, 1. P. dArytesn «Illogo ¢popmu Ta 3micty
BHUCHOBKY CYJIOBO-MEIUYHOTO eKcrepTa 3 mouepky» (2019) [4] Tomo.

3a3HaueHe BKa3ye Ha Te, IO IHTePeC JI0 MUTaHb, IKi CTOCYIOThCS 3MICTY 1 (hOpPM BUCHOBKY
eKcIlepTa, He BTpayae CBO€ET aKTyaIbHOCTI.

MeTa cTaTTi OJISTAE B 3aralTbHOTCOPETHIHOMY aHAITI31 3MICTY i ()OPMHU BHCHOBKY €KCIepTa
SK 3aC00y TOKa3yBaHHS.

Buxknax ocHOBHOro MaTepiajly. AKTUBHHH PO3BUTOK TEXHOJOTIH y cepenuni 60-X pokiB
MHUHYJIOTO CTONITTS IiJIITOBXHYB IOPHUAWYHY HAYKy IO 3HAXOIKCHHS HOBUX ©(EKTHBHUX
METOJIUK 1 CIOCO0iB, MOTPIOHKUX ISl AOCHI/PKEHHS Ta BCTAHOBIEHHS (PaKTHYHHUX JAaHUX, 5K
MalOTh 3HAYECHHS I MPABIIIFHOTO BHUPIMICHHS KPUMIHAIBHUX UM HUBUIGHHX CHpaB. BaxmmBy
pOJb y IIbOMY Bifirpa€e CcyaoBa eKCIepTH3a SIK HalOuIbII mommpeHa W edekTuBHa opma
BUKOPHUCTAHHS CIICHiaJIbHIX 3HAHb. Taka 3HAYyIIiCTh 3yMOBJICHA THM, 110 BHCHOBOK €KCIIEPTa €
OJTHHM 13 MTepeI0aYeHHX MPOIIECyATbHIM 3aKOHOIABCTBOM 3aCO00M JIOKA3yBaHHS B IIUBLILHOMY
Tnporieci ado JKEpeoM JIOKa3yBaHHS — B KpUMiHAJIbHOMY. BHCHOBOK eKcIiepTa € caMOCTiiHHUM
3ac000M JTOKa3yBaHHs, a HOro JJOKa30Ba CHJIA 3AJISKUTh HE JIUIIE BiJl HAYKOBOI OOIPYHTOBAHOCTI
JIOCTIDKEHHSI, aje i Bil CyBOPOTO TOTPUMAHHS NPOoIlecyalbHOT (DOPMU Ta 3MICTY.

«3MiCT» SIK KaTeropiajibHe MOHSTTS HAJIEKUTh PO3MTLIIATH 3 MONIILY (inocochbkoi HAyKH,
(hopMabHOT JIOTIKM, Teopii Mi3HaHHSA Ta MeTojojorii. [lell TepMiH BUKOPHUCTOBYETBHCS IS
MIO3HAYCHHS BHYTPIIIIHHOTO HATIOBHEHHS IEBHOTO SIBUIIA, & TAKOXK BU3HAYAE HOTO IPUPOTY Ta
SKICHY criei(iKy i XapaKTepHu3ye CYKYIHICTh HOTO ICTOTHUX BIIACTHBOCTEH, 3B’5I3KiB, CIIEMEHTIB
i mpoueciB. BapTo Matu Ha yBasi, 10 PO3YMIHHS CYTHOCTI 3MICTY Ma€ IPUHINUIIOBE 3HAUCHHS
Ut OyIb-5IKOi ChepH TiSUTBHOCTI, OCKUTBKH JIa€ 3MOTY BiT[Pi3HATH CYTTEBE BiJ JPYTOPSITHOTO,
(hopMy BiJl CYTHOCTI, 30BHIIITHE Bijl BHYTPIlIHLOT0. Came yepes aHajIi3 3MIiCTy MOKIIMBE TIIHOOKE
i 0OTpyHTOBaHE IMi3HAHHS JIHCHOCTI.

Cesepun 1. /. Excnepmuuil 6UcH080K sik €OHicmb popm i 3micmy
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VY KknacuuHif AiadeKTUYHINd TpaguLii 3MICT PO3IJISNAETHCS B TICHOMY B3a€MO3B’A3KY 3
(hopMoOIO SIK BHYTPILTHHOIO CTOPOHOIO TIPEAMETa, 1110 NiepedyBae B €HOCTI 3 HOro 30BHINTHIM
BUPKEHHSAM. be3 0CMUCIIEHHSI CYTHOCTI 3MICTY HEMOMIIMBO aJICKBATHO IHTEPIIPETYBATH SBUILA
NpaBa, HAYKH, KYJIbTYPU YU CYCILTBHOTO XKHUTTS 3arajioM.

VY ¢inocodcrroMy po3yMiHHI (IUCKYPCI) «3MICT» BU3HAYAETHCS SIK CYKYITHICTH €IIEMEHTIB 1
MIPOIIECIB, IO CTAHOBIIATH OCHOBY ICHYBaHHS 00’€KTa. Y MeXax JiaJleKTUKH, 3al10YaTKOBaHOT
e B aHTUYHOCTI Ta CHCTEMATH30BaHOI B IpaIsiX BiIOMOTO HiMelbkoro dinocoda I'eremns,
3MICT HE iCHye 130J1b0BaHO Bix ¢opmu. Bin peanizyerbes uepes3 ¢opmy, a dopma 31 CBOro
0OKy BIUIMBAa€ Ha WOTO PO3BUTOK. 3MICT € JUHAMIYHWM, OCKUIBKH BilOOpaskae MpoIecH
CTaHOBJICHHS i PO3BHUTKY SBHINA, TOJI K (opMa iCHYye JinIIe crmocodoM HOro opraHizaiii Ta
BUpaKeHHM [5, ¢. 296-298].

VY (hopmainbHiii JOTiNi «3MICT» CHIBBIIHOCUTBCS 3 0OCSITOM MOHSATTS. 3MICT 3a JIOTIKOI0 —
IIe CYKYITHICTh ICTOTHHX O3HAK, IO XapaKTePU3YIOTh NMPEIMET, TOMI K 00CAT — IIe¢ MHOXKHWHA
MPEIMETIB, IO AKUX II¢ MOHATTS 3aCTOCOBYETHCSA. UMM IIMUPIIHN 3MICT MOHATTS, TOOTO UMM
OLIbILE CYTTEBUX O3HAK, TUM BYXUMil Horo obcsr (MeHIIe IpeaMeTiB), 1 HaBnaku. Lle mpasuiio
BiJIoMe SK 3aKOH OOEpHEHOTO (3BOPOTHOIO) CITIBBIIHOIICHHS MiX 3MICTOM Ta OOCATOM
moHATTSA [6, ¢. 36-37].

Y HayKOBil METOJOJIOTi 3MICT PO3ITIIIAEThCA SIK iH(pOpMAIlliiiHe HANOBHEHHS TEOPETHYHUX
KOHCTpYKIii. Hampukian, 3MicT HayKOBOi Teopii BU3HAYAETHCS CHUCTEMOIO 11 MPHUHIIUIIIB,
TifoTe3, KaTeropiii Ta eMINpUYHAX MiATBEPIPKEHb. Tak, 3MICT Mae KOTHITHMBHHH (TTi3HABAIbHHIA)
XapakTep — BiH € HOCcieM 3HaHHA [7, c. 78].

3micT He Moke OyTH peIyKOBaHUH JO MPOCTOI CyMH HOTO CKJIaJOBUX eleMeHTiB. BiH
MOCTa€ SIK BHYTPIIIHBO OpraHi3oBaHa, CTPYKTYPHO BIOPSAKOBAaHA IUTICHICTD, Y MEXax SKOT
KOMITOHEHTH TIepeOyBalOTh Y BiHOMICHHSAX B3a€MO3B 53Ky Ta B3aeMomii. CaMe CHCTEMHICTh
CTAHOBUTH IOro iMaHEHTHY (BiX JIaT. immanens — BIACTUBMM, NpUTaMaHHUI) O3HaKY,
OCKUIBKM TpaHchopMarllisi OyIb-IKOr0 CTPYKTYPHOT'O €JIeMEHTa 3yMOBITIOE BIAMOBIIHI 3MIHH Y
(yHKITIOHYBaHHI Ta IUTICHOCTI 00’€KTa SIK €AMHOr0 Iiyioro. Taky OCOOJMBICTH BIIEpIIe
3ayBaxuB [erenb y cBoiii mpari «JIekiii 3 ecTeTUKU», e BiH CTBEPIKYE, 10 «3MICT HE €
30BHIIHIM g (opmu, a dopMa € «imaHeHTHOW» 3MmicTy» [8]. Illogo cmiBBiAHOIICHHS
(dhopmu 1 3MmicTy, TO TaM came ['erenb 3ayBakuB, 3 YMM HE MOXHA HE TIOTOAMTHUCS, MO «hopma
HE HAKIIJa€ThCS Ha 3MICT 330BH1, BOHA € Pe3yJIbTaTOM CAMOPO3BUTKY 3MicTy» [8] .

VY 1opuAnYHil MIONIHMHI 3MiCT Ha0yBa€ HOPMATUBHOTO 3HAYEHHS. 3MIiCT PAaBOBOi HOPMHU —
Ile CYKYIHICTh IPHUIICIB, IIpaB i 00OB’SI3KiB, sSKi BOHA BCTaHOBIIOE. Y IIPaBO3aCTOCOBHIHN
JUSUTBHOCTI OCOOJIMBOTO 3HAYEHHS HA0YyBa€e 3MICT MPOIECYaIbHUX JOKYMEHTIB, JIOTOBOPIB,
CYZIOBHUX DiIlIeHb UM EKCIEPTHUX BUCHOBKIB. CaMe 3MiCT BH3HAYa€ iX IOPUIWYHY CHILY, TIPaBOBI
HACJIIIKY Ta 3HAUYEHHS AJIs1 CTOPiH.

3MiCT MPOIEeCyaTbHOTO JOKYMEHTA TOBUHEH BiJIIOBIIaTH BUMOTaM 3aKOHY, OYTH JIOTI9HO
CTPYKTypoBaHHM 1 00rpyHTOBaHMM. HenocTaTHiCTh a00 CymepewIMBiCTh 3MICTY MOXKE ITPU3BECTH
JI0 YXBaJICHHS HEOOIPYHTOBAHOTO Ta HE3aKOHHOT'O DIllICHHS, CKaCyBaHHS CYJOBOTO PillIeHHS
YU BH3HAHHI JO0Ka3y HempomyctuMuM. OTxe, y mpaBi 3MicT — me He Jume ¢(izocodpcrka
KaTeropis, a i IpaKTHYHHUN KPUTEPIH IKOCTI IPABOBOTO PETYIIOBAHHS.

Cesepun 1. /1. Excnepmuuii 6ucH080K K cOHiCmMb hopMm i 3micmy
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Y 11bOMY KOHTEKCTI IIIe pa3 BapTO HAraJaTH, 0 KJIYOBUM y PO3YMiHHI CYTHOCTI 3MICTY
€ Hioro cIiBBiTHOMIEHHS 3 (POPMOIO, sIKa € CIIOCOOOM OpraHi3allii Ta 30BHIITHHOTO BUPAKEHHS
3micty. [Ipote hopma He € TacHBHOIO 000JIOHKOI. BOHA MOXe MPHUCKOPIOBaTH 200 TajbMyBaTh
po3BuTOK 3MicTy. Konu, Hanpukian, ¢popMma nepecrae BiANMOBIAaTH HOBOMY 3MiCTy, TOJI
BHUHUKA€ NOTpeda B 11 3MiHi.

I{s 3aKOHOMIpPHICTh MPOCTEKYETHCA K Y COIIaJbHUX MpoIecax, TaKk 1 B HAyKOBIH
IisUTbHOCTI. Hampukias, po3BUTOK NMPaBOBUX 1HCTHTYTIB MOTPeOye OHOBIICHHS 3aKOHOIABYOI
(bopMu a1 aJeKBaTHOTO BimOOpaskeHHS HOBUX CYCIUIBHUX BiTHOCHH. Tolli B IbOMY pasi
3MICT € PYIIIHOIO CHIIOI0 PO3BHUTKY, a (hopMa — MeXaHi3MOM HOTO peatizallii.

B VYkpaiHcbKOMY TIyMayHOMY CIIOBHHKY IIiJI CJIIOBOM «3MICT» PO3YMIEThCA «T€, HPO
0. .. onmucyeThes» [9]. OTxe, 3MICT y BHCHOBKY €KCIIepTa — II€ BCE Te, IO OMHCYE EKCIEePT Y
HBOMY 32 pe3yJIbTaTaMH IPOBEACHOI EKCIIEPTU3H.

3 HayKOBOTO IOTJIAY 3MICT BUCHOBKY €KCIIEpTa SBJIS€E COOOI0 CHCTEMHO OpraHi30BaHY
CYKYIHICTb (DaKTUYHUX JAHHX, CHCIIAIBHUX 3HAHb, JIOTTYHUX MIPKyBaHb i HAyKOBO OOTPYHTOBAHHX
pe3yabTaTiB JOCTIDKEHHS, CIPSIMOBAaHUX Ha HAJaHHS BIATOBIJCH Ha TOCTaBJICHI CyaoM abo
3aIliKaBJICHUMH CTOPOHAMH Ta 0cO0aMH INMUTAHHA B MeXax IpeaMeTa JToKa3yBaHHS. 3MiCT
BUCHOBKY €KCIIEpTa CTAHOBJIATH BUKIAJCHI B HOMY CyO’€KTHBHI Ta 00’€KTHBHI BiJOMOCTI,
NOTPiOHI AJIT yXBaJieHHS cyJoM abo cinyX00BHUMH 0cO0aMU yIMOBHOBaXXEHUX OpraHiB
OOTpYHTOBaHUX Ta 3aKOHHUX pillleHb y crpagi. Lle He Jmrre mixcyMKoBa BiIITOBIb Ha 3aaHi
MTUTaHHS, @ BECh IHTEICKTYaIbHO-IOCTITHAIIBKUN MacHB, 1O (OPMYye HAYKOBY IEPEKOHIIUBICTh
JIOKa3y B CIIpaBi.

3MICT BUCHOBKY €KCIIepTa XapaKTepH3YEThCsl OCOOJIHMBOIO CTPYKTYPOIO, SIKa IiJKPECIIOE
HOro BIOPSIKOBAHICTh Ta OXOIUTIOE TaKi KOMIIOHEHTH, SIK MiJCYMOK, CIIOCOOW OOIPpYHTYBaHHS
BHCHOBKIB, CTWJIb BHKJIAJEHHS, CHOCIO mopadi Tomio. BojgHodac KOKHHMH BHCHOBOK, HOTO
3MICT € IHAMBIAyaJIbHUM, SIK BiJOWTKH MajJblLliB PYK JIOJUHU. 3MICT BUCHOBKY — II€ IOYEPK
KOKHOTO OKPEMOT'0 eKCIIepTa, SIKHI POBOJIMTH JIOCITIIDKEHHS Ta OOIPYHTOBYE CBOI pe3yJIbTaTH Ha
MiZICTaBi CIHEIiaIbHUX 3HaHb Y MEBHIM Tally3i HayKH, MUCTENTBA, peMeciia i TexHiku. Yepes
TaKy CHEeNU(IYHICTE BUCHOBOK €KCIIepPTa JIa€ IMiJICTAaBH Cy0’€KTaMH OIIHKH CIPUHMATH HOTO
K 0CcOONMBHH 3aci0 moKka3yBaHHS. Xoua, sIK CTBEP/DKYE 3aKOHOJABEIb, BIH HEMA€E IepeBar
HaJ IHIIMMH 3ac00aMM JOKa3yBaHHS W MOBHHEH OI[IHIOBATHUCA B CYKYIHOCTI 3 iHIIUMU
JOKa3aMH.

30kpema, TaKy TIPaBOBY MO3UIII0, sIKa 3 TOTO Yacy € HE3MIHHOO, BHCJIOBJICHO B TIOCTAHOBI
IInenymy BepxoBroro Cyny Yxkpainu Bix 30 tpasas 1997 p. Ne 8 «IIpo cynoBy excriepTu3sy B
KpUMIiHAJIBHUX 1 IUBIMBHUX cmpaBax» (m. 8, 13), B sKiil cya po3’saCHHB, IO MiJl Yac
JIOCTTIDKEHHS] BUCHOBKY €KCIIepTa CyIH MOBHHHI BHXOJIUTH 3 TOTO, 1110, 3riHO 3i cT. 62 LI1K
(ruHi — cr. 110 LTIK), BUCHOBOK €KCIEpTa HE Ma€ 3a3/alleriib YCTaHOBIEHOT CHITH Ta TIepeBar
HaJ IHIIMMHK 3aco0aMM JTOKa3yBaHHS, IIJUIATa€ MEpeBipli W OI[IHIOBAHHIO 32 BHYTPILIHIM
MEPEKOHAHHAM CYAY, SIK€ Ma€ IPYHTYBaTHCS Ha BCeOIUHOMY, MOBHOMY W 00’€KTHBHOMY
po3TIIsNi BCiX 0OCTAaBMH CHpaBW B CYKymHOCTI. IlleHyM Takox 3a3Ha4MB, IO HE BapTO
HaJaBaTH IIepeBary BUCHOBKY EKCIIEpTa JIMIIEe TOMY, IO eKCIIEPTH3Y IPOBEAECHO KOMICI€0
MIOBTOPHO, EKCIIEPTOM aBTOPUTETHOI YCTAHOBU 200 TUM, SIKMHA Mae OLIBIIMNA JTOCBiI €KCIIEPTHOL
po6otu Tomo [10, c. 235].

Cesepun 1. /. Excnepmuuil 6UcH080K sik €OHicmb popm i 3micmy
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3MICT y BUCHOBKY €KcIlepTa € iH(popMaliliHO-10Ka30BOK KAaTEropi€ro, 0 OXOILIIOE:
a) pakTruHy iHpOpPMAIIito, SIKY BCTAHOBJICHO B PE3yJIbTaTi MPOBEACHUX JOCIIKEHb 00’ €KTa;
0) HAYKOBI ITOJIOKEHHS Ta METOJIMKH, 3aCTOCOBaHI €KCIIEPTOM; B) JIOTIYHY apryMEHTAIIi0, 110
0OIDYHTOBY€ BUCHOBKOBI CYMXKCHHS; I') apIyMEHTOBaHI KiHIIEBI BIJMOBiAI HA MUTAHHA CyIy
YH 3alliKaBJIEHUX CTOPiH 4H 0cio.

BonmHowac 3MiCT BHCHOBKY €KCIIepTa IOBHHEH BiAINOBIZATH NEBHUM BHMOTaM, 30KpeMa:
MOBHOTI JIOCITiKEHHS; HAYKOBii OOIPYHTOBAHOCTI; JIOTIYHIM IOCIIOBHOCTI; YITKOCTI 3B’S3KY
MIX JTOCIiDKEHHSIM 1 BACHOBKOM; TOYHOCTI (DOPMYITIOBaHb Ta OJHO3HAYHOCTI BiJTIOBIJICH.

Y 1@BUIBHOMY TIpOLIEC OCOOJIMBO BAXKIIMBO, 1100 EKCIIEPT HE BUXOAWB 33 MEXIi ClieliaTbHUIX
3HaHb i HE JaBaB MPaBOBOI OLIHKU (PAKTaM, OCKIJIBKH 1€ € BUKIIOYHOIO KOMIIETECHIIIEIO CYY.

dopma BHCHOBKY €KCIIepTa SK NpollecyalbHa TapaHTis BU3HAYAETHCS BUMOTaMHU
MPOIECYATEHOTO 3aKOHOIaBCTBA Ta CIICIIAIbHOTO 3aKoHy YKpainu Big 25 motoro 1994 poky
Ne 4038-XI1I «IIpo cymoBy ekcreptusy» (i3 3MiHamu). BinmmoBigHO O ITUX BUMOI BUCHOBOK
eKcIiepTa Mae NEeBHY CTPYKTYPHY MOOYAOBY, siKa CKiamaeTbes i3 «BerymHoi wacTmHH»
(migcTaBH, BIIOMOCTI TIPO €KCIEpTa, MUTaHH:A), «JoCHiTHUIBKOT YacTUHWY (OIHC MPOIIECY,
METOJIU Ta PE3YJIbTATH) 1 «3aKIFYHOT YaCTHHWY. Y «BCTyIHIN YacTHHI» 3a3HaYa€eThCs: aTa i
MiCIle CKJIaJaHHs BUCHOBKY €KCIIepTa; IiicTaBa MPOBEACHHS €KCIIEPTHU3H; BiIOMOCTI IIpO
eKcrepTa; MmonepeaKeHHs PO BiJIMOBIIabHICTh; MEpeliKk MaTepialiB; y «doCHiaHUIIbKIHA
YaCTHHI»: OIHC MPOBEIECHUX JTOCIIIKEHb; 3aCTOCOBaHI METOIH; MPOMIXKHI pPe3yiIbTaTH; a B
«3aKITr0YHINM YaCTUHI»: YiTKI Ta OJJHO3HAYHI BiIOBIII Ha MUTaHHA cyny [11].

Taka cTpykTypHa (hopMa BUCHOBKY eKcCIlepTa 3a0e3redye: npouecyalbHy HepeBipKy JoKazy
Ha HAJIEXKHICTh, JOMYCTUMICTh 1 JIOCTOBIPHICTh; MOXJIMBICTh NEPEBIPKU PE3yNIbTaTIB BUCHOBKY
CYJIOM 1 CTOPOHAMM; PeaTi3allifo MPUHIIUITY 3MaraibHOCTI Ta TapaHTii CIPaBeTHBOTO CYJIOBOTO
po3TIINy.

Hatomicte mopymieHHst ¢popMu (BiACYTHICTh PEKBI3UTIB, HEMiAMHUCaHHS, HEIOTPUMaHHS
CTPYKTYpH) MOXe OYTH MiJICTABOIO ISl BUSHAHHS PE3YJIBTaTiB BUCHOBKY €KCIEpTa HEHAICKHUMH
a00 HEeJIOMYCTHMHUMU.

€HICTE 3MICTYy Ta (OPMHU K YMOBA ITOKa30BOI CHIIM XapaKTEPU3YETHCS OPTaHIYHUM
B33a€MO3B’SI3KOM HAayKOBOI OOTPYHTOBAHOCTI ¥ MpOLECYaIbHOI JIETITUMHOCTI. | posBIIsieThCS
I €HICTh y TOMY, IO 3MICT BUCHOBKY €KCIEpTa peali3yeThbcs BHUKIIOYHO 4Yepe3 UiTKO
BCTAHOBIICHY MICEMOBY IIPOIIECyalbHy (POPMY i TOPSIOK, a Pe3yIbTaTH BUCHOBKY EKCIEpTa
OIIHIOKOTHCS CYJIOM BHKIIOYHO B CYKYITHOCTI 3 IHIIMMH 3aco0aMu JloKa3yBaHHsS. | xoda
BHUCHOBOK EKCIIEpTa HE IIPEBANIOE INEepeA IHIIUMM 3acobaMH JO0Ka3yBaHHs, TOOTO cyn HE
3B’A3aHUI BUCHOBKOM €KCIIEpTa, MPOTe BiH (Cyx) 3000B’A3aHUI HaJaTH MOTHBOBAHY OLIHKY
apryMeHTaM, BUKJIaJCHUX Y HboMY (Y BUCHOBKY ekcriepTa). Cy IOBHHEH OLIHUTH BUCHOBOK
eKcrepTa — 3MicT Ta GopMy — Ha MpeaMeT HAJIEeKHOCTI, JOMYCTUMOCTI, JOCTOBIPHOCTI Ta
noctatHocTi. bo nuimie B TakoMy BHIAIKy pe3ylbTaTH BUCHOBKY €KCIEPTa MOXYTbH JISITTH B
OCHOBY MailOyTHBOTO OOTPYHTOBAHOTO ¥ 3aKOHHOTO PIllIEHHS Y CIIPaBi.

Bonnowyac Hemonmiku 3MICTy BHCHOBKY eKclepTa (HENOBHOTA, CYNepedIUBICTB,
HEOOIPYHTOBAHICTh) MOXKYTh 3yMOBHUTH IPH3HAUSHHS J0JaTKOBOI a00 ITOBTOPHOI €KCIIePTH3,
a TIopylIeHHs (OpMH — BUITyYeHHsI HOTO Pe3ysIbTaTiB 3 JIOKA3iB y MpoIIeci.
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Y 1BOMy acleKTi cepell OCHOBHHX IPoOeM y IUBUIBHOMY IPOLEC], SIKi I[bOMY CIIPUSIOTH,
Ile: TOJIAaHHS BUCHOBKIB 0€3 Halle)KHOT TpoIlecyallbHOI MicTaBH; (opMallbHE KOIIFOBAaHHS
METOIUK 0e3 (aKTHYHOTO IOCHIKEHHS 00CTAaBHH; BUXIJ €KCIepTa 32 MEXi KOMITETEHIIi1;
CyIMEePevHOCTI MK JAeKiIbKOMa BUCHOBKaMH TOLIIO.

VY Takux BUNAAKaxX MPHHIUI €THOCTI 3MIiCTy i (OPMH MOPYIIYETHCS, IO 3HHIKYE
MEPEKOHJIUBICTD JIOKA3y Ta YCKIIAJHIOE CYAO0BY OIlIHKY.

Tomy yMie TapMoHiiiHE MOETHAHHS 3MICTOBHOI Ta ()OPMANIbHOI CKIIQJIOBUX 3a0e3redye
HaJIe)KHY T0Ka30BY CHITy BUCHOBKY €KCIIEPTA.

BucnoBok. [lizcymoByroun BwHIe3a3HayeHe, MOXXEMO BIIEBHEHO CTBEPDKYBATH, ILIO
€JIHICTb 3MiCTy i (hopMH Y BUCHOBKY €KCIEpTa B LIUBUILHOMY IIpoIieci € (pyHIaMEHTANIbHOO
YMOBOIO HOTO JIOKa30BOTO 3HAYEHHs. 3MICT 3a0e3reuye HayKOBY JIOCTOBIPHICTh, a opma —
MpolleCyaTbHY JICTITUMHICTB. JIHIe IXHe MOEAHAHHS TapaHTye HAJIEKHY peali3allito MPHHIIAIIIB
3MaranbHOCTI, TUCIO3UTHBHOCTI Ta CHPaBEUIMBOIO CYIOBOTO po3mIsiny. BomHouac mopymieHHs
i€l €JHOCTI MPU3BOANTD A0 BTPATH JIOKA30BOI CHIIM Ta CTBOPIOE PU3UKH ISl CTOPIH MpOLIEcy.
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I. D. Severin. EXPERT OPINION AS A UNITY OF FORM AND CONTENT

The article examines the issue of the unity of content and form of expert opinion in civil
proceedings in Ukraine. It is noted that this issue is the subject of constant scientific interest
in domestic and foreign doctrine. Its relevance is due to the need to ensure the possibility of
verification (checking) by the court and the participants in the proceedings of both the course
of the expert examination and its final result.

The article analyzes the category of “content” through methodology, formal logic, theory
of knowledge, and philosophical science. Particular attention is paid to the analysis of the
form of the expert's conclusion and its correlation with the content. As a result, it is concluded
that the content determines the legal force of the expert's conclusion, determines its legal
consequences and significance for the participants in the proceedings, while the form is a
means of its external expression and procedural implementation.

It has also been established that the normatively defined structural form of an expert
opinion performs an important procedural function in the mechanism of evidence in civil
proceedings. Compliance with it ensures that the court and the participants in the proceedings can
fully verify the expert opinion as a means of evidence, in particular with regard to its
relevance, admissibility, and reliability.

It has been confirmed that the structured form of an expert opinion makes it possible to
trace the logical structure, internal consistency, and consistency of the content, and allows
establishing a causal link between the initial data, the course of the study, the methods used,
the results obtained, and the conclusions formulated by the expert. This ensures that both the
court and the parties to the proceedings can verify the validity of the results obtained, which
is directly related to the implementation of the adversarial principle and guarantees of a fair
trial.

Keywords: means of proof, content and form of expert opinion, content, expert, procedural
document, court, forensic examination, form, unity.
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OCOBUCTI HEMAHWHOBI IIPABA
B YMOBAX CYYACHOI BIVHU:
YKPAIHCBKHUM TOCBLJI TPAHC®OPMALII
CTAHJIAPTIB 3AXUCTY IIPABA HA KUTTS

3 nouamxom nosromacumadnozo emoperenns p@ 24 momoeo 2022 poxy npasosa cucmema
Vkpainu simxuynacs 3 eukiuxamu, wo ne marome aHanoié y ceimosiu npaxmuyi. Knouoeoro
npobnemoio cmaino 3abe3neuentss AbCoMOMHOCMI NPAsa HA JHCUMMSL, 2apanmosano2o cm. 27
Koncmumyyii Yxpainu, 6 ymosax momanvhoi 3aeposu nayionanvhiu 6esneyi. Tpaouyiiini
MEXAHI3MU OXOPOHU NPAG TOOUHU BUABULUCS HEOOCAMHbLO A0ANMOBAHUMU 00 VMO8 BeTUKOL
GilIHU MA MACOBAHUX AMAK HA YUBiNbHe HACeNeHHA. Bunux ouconanc migc HopmMamueHum
BUHAHHAM JHCUMMSA HAUBUWOIO YIHHICMIO MA CAPOMONCHICMIO OePIHCAGHUX THCTNUMYMIG
BUKOHY8AMU NO3UMUBHI 30008 SI3aHHA WO00 NPeseHMUBH020 3axucny ma esakyayii. Ilumanms
8I0N06I0ANLHOCME NOCAO0B8UX 0CID 3a Oe30IANbHICMb Y 3a0e3NeUeHH] OXOPOHU HCUMMSL HabYI0
Xapaxmepy Kpumuynoi cychinbHoi nompebu, wjo 8uUMazac He2auHo20 MeopemuyHo2o
nepeocMUcieH s ma 3aKoH00A84020 BpPecyNI0BAHHS.

Memooonozciuny ocHogy cmanogumy CyKynHicimb 3a2a1bHOHAYKOGUX | CHeYIaNbHUX TOPUOUYHUX
Memodis. 3a 00nomo2010 JianeKmuUIHO20 Memooy O0CHOHCEHO OUHAMIKY PO3BUMKY NPABA HA
JHCUMMSL GI0 NPUPOOHOT CYMHOCI 00 NO3UMUBHO20 HOpMomeoperHs. CUCmeMHO-CIMPYKIYPHULL
Memoo 0as 3M02y NPOAHANIZY8aAMU Micye NpaAsa HA HCUTMMA 8 IEPAPXIi KOHCMUMY YT HUX
yinnocmeti. I1opisHAIbHO-NPABOBUTE MEMOO 3ACTNOCOBAHO NIO YAC 3iCNABNIEHHS HAYIOHATbHUX
HOpM i3 MidiICHapoOHuMu cmanoapmamu (3azanvhoio Oekiapayieto npag aoounu, €KIII).
Memoo ananizy cyooeoi npakmuxu @uxopucmano 0 eueuenusi piwenv €CILI i eupoxis
HAYIOHATLHUX CYOi8 U000 BOEHHUX 3NIOUUHIE A CIYHCO080T HedDarIOCHI.

L[5 po6oma niyensyemucs 6ionogiono do Creative Commons Attribution-NonCommercial-
NoDerivatives 4.0 International License.
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Hosedeno, wo npaso Ha dxcumms 6 ymosax 6iliHu 30epicac abCcomomuuLl xapakmep, wjo
niomeepocyemocs cm. 64 Konemumyyii' Ykpainu. Bcmarnoeieno mpancgopmayito nosumusHoeo
0008 ’A3Ky Oeporcasu: 8iH 8UMA2A€ 8I0 81A0U AKMUBHOI JiANbHOCMI 3 MIHIMI3ayli pusuxie 0/
yusimbHUX (opeanizayia esaxyayii, docmyn 00 ykpummis). Ilpoananizoearo pors Kpuminaneroeo
Kooekcy YKpainu sk IHCMpYMeHmy NOCUNEHOT NpeeHyii, 0e BOEHHULL CMAH € K8AIpIKy8aIbHOW
03HAKOI0, WO NIOBUWLYE MIPY 8ION0BIOANLHOCMI 3a 3N0YUHU NpomuU ocobu. Busaenero, wjo
piwenns Benuxoi Iaramu €CIIJI 2024 poky 6 cnpasax npomu pgp cmeopioioms HOBULL
MIHCHAPOOHUII CIAHOAPM OYIHIOBAHHA BIONOBIOANILHOCI depicasu-azpecopa, wo Mae oymu
iHmezpoeaHuii y HAYiOHATLHY CIMPAmMezilo 3aXUCmy npas.

Koncmamosano, wo ykpaincokuii 00cgi0 € yHIKATbHUM npeyedeHmom O/ OHOGIEHHS
MIdHCHAPOOHO20 eymaHimapHoz2o npaea. Ilponozuyii asmopie oxonmowoms. 1. /lemanizayiro
nepCcoHANbHOL 8ION0BIOANLHOCIIE KepisHUKIE opeanis enaou ma BIL]A 3a 3pus niawnis esaxyayii
abo HeHanexcHe YMPUMAHHA 00 €KMI8 YUBLIbHO20 3aXUCHTY 8 YMO8ax 6ouiosux Oii,; 2. Bnecenns
3min 0o 3axony Yrpainu «llpo npagoguii pescum B0EHHO20 CMAHY» w000 0008 A3K0B020
ayoumy 0Oe3nexosux 3axooié y npuppoHmosux 30Hax O GUABIEHHS PUUKIE 00 HACMAHHS
mpaciyHux Hacniokie, 3. Po3poOKy HayioHaAnbHO20 MexaHi3My imnaemenmayii piwensy €CIIJT
0I5l CMsICHEeHHs penapayiil. ma NpumseHenHs 00 8i0N08i0aIbHOCI SUKOHABYIE HA PIGHI
HayioHanbHux cyois, 4. BusHanHA 3axucmy npasa na JHcumms npiopumemnum KOMNOHEHMOM
Cmpameeii HayionanvbHoi 6e3nexu 3i WOoPIYHUM MOHIMOPUH2OM a0anmayii npasosux Hopm 00
Memooi8 CyuacHoi GitiHuU.

Knrouoei cnosa: npaso Ha scumms, 80EHHUL CMAH, NOZUMUBHT 30008 SA3AHHA 0epPAHCABU,
HayionanvHa besnexa, matnosi npasa, €CIIJI, koncmumyyiiini capanmii.

IocranoBka npo6semMu. 3 TOYaTKOM TTOBHOMACIITAOHOTO BTOPrHEHHS POCiiichkoi (hemepartii
nepe]] BITYU3HSIHOK MPABOBOK) CHCTEMOIO MOCTalia Oe3mnperie/ieHTHa MoTpeda B JOKOPIHHOMY
BJIOCKOHAJIGHHI MEXaHI3MiB IIPaBOBOTO PETYIIOBAHHS Ta OXOPOHM IIpPaBa HA XWUTTS. YMOBH
BOEHHOT'O CTaHy BUSBHIIM DS BPA3JIMBHX acCMEKTiB y CHCTEMi IEp)KaBHHUX TapaHTiH, IO
aKTyali3yBaJlo MUTAaHHS IEPEOCMUCICHHS POJli AepXKaBH SIK rapaHTa OE3MEeKH JI0JICHKOr0
*uTTs. OcoONMMBOI TOCTPOTH HaOyBae MpobIeMa MOMIyKy OalaHCy MK iHTepecaMy HalliOHAIBHOT
0e3MneKu Ta COIIAIbHO-TIPABOBUMH 3000B’sI3aHHSAMU JiepaBu. 3a0e3MedyeHHs] HeBiJl’€MHOTO
MpaBa Ha XKHUTTA B yMOBaX OCOOJIMBOTO TPABOBOTO PEXHMMY BHUMArae He JIMIIIE JEKIApaTHBHOTO
MiATBEPIKECHHS HOro aOCONIOTHOCTI, a ¥ PO3pOOKH AI€BOr0 IHCTPYMEHTY peai3amii
BiZIMOBIAIBHOCTI MOCAIOBHX OCI0 3a OE3IIBHICTE UM HEHAJIE)KHE BUKOHAHHS CBOIX 000B’SA3KIB.

AHaJi3 ocTaHHiX gocaigxkeHb i myoaikamii. [IpoOiema 3MicTy Ta 3aXUCTy mpaBa Ha
KUTTS € (PyHAaMEHTAIbHOIO JJIS 3arayIbHOI Teopii MpaBa, KOHCTUTYLIIHOTO Ta MI>XKHAPOIHOTO
npaBa. Lliif TemaTuni mpucBAYEeHI Mpalli TaKUX BYCHHX, 9k B. ['oHuapos, B. ByTkesuy,
C. I'onosatutii, I1. Pa6inoBud ta C. llleBuyk. [TutanHs GyHKIIOHYBaHHS IPAaBOBOTO PEXKAMY
BOEHHOTO cTany nociipkysamu T. Jimug, H. Macnosa, 1. Hanmsaiiko ta inmi. BogHouac crpimka
3MiHa Oe3nekoBoro anamadry micis 2022 poky Ta HOBa IpakTHKa €BPONEHUCHKOTO CYIy 3
MpaB JIIOJUHY IIOJI0 MDKJEPKABHHUX CIpaB MPOTH PP MOTpeOYIOTh JOJATKOBOTO aHAII3Y.
BirpmricTs cygacHuX MyOikaniii 30cepe/pkeHa Ha BOEHHHUX 3JI0YMHAX arpecopa, TOJi SIK TUTaHHs
BHYTPIIIHBOICP)KABHUX MEXaHI3MIB BiAMOBIAAIBLHOCTI 32 MPEBEHTHBHHWHA 3aXUCT JKUTTS B
YMOBax aKTHMBHUX OOMOBUX il 3aJUIIAIOTHCS HEJOCTATHBO BUCBITICHUMU.

Cepoioxk H. A., Kamapoin O. B. Ocobucmi nemaiinogi npasa 8 ymosax cy4acHoi itinu:
YKpaincokuti 00c6i0 mpancopmayii cmanoapmis 3axucmy npasa Ha HCUmmsi
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MeTo10 cTaTTi € 3IiICHCHHS KOMIUIEKCHOTO TEOPETUKO-TIPABOBOTO aHAIII3y 3MiCTy IpaBa
Ha JKUTTSI B YMOBAX BOEHHOTO CTaHy, BHSBJICHHS CHCTEMHHX MPOOJIEMHHUX IMUTaHb Y MEXaHi3Mi
Horo 3a0e3nedyeHHs Ta GOpMYITIOBaHHS OOIPYHTOBAHHX MPOMO3HINK MIOI0 10 NAJIBIIOTO
HOPMAaTHUBHO-TIPABOBOTO BPETYIIIOBAHHS ¥ MOCHJICHHS BiAMTOBITAaIBHOCTI 32 TOPYIICHHS IIOTO
npasa.

Bukian ocHoBHOro marepiaiy. [IpaBo Ha XUTTS € IPUPOTHUM 1 HEBIIUYKYBaHUM, 11O
HAJICKUTh JIFOJIMHI HE3ISKHO BiJl BOJI JIEPKaBU YW CYCITIJIBHOTO YCTPOIO. Byayun 6i0omoriaHor0
ICTOTOFO, HAIIJICHOIO PO3YMOM, CBIJIOMICTIO Ta MOPAJIbHO-CTUYHHMH OPIEHTHPaMHU, JIFOJIUHA
BCTYIIA€ B CYCILUIbHI BiIHOCHHHM, HAOYBArOUM BiJMOBIAHUX IpaB Ta 000B’S3KIB. Y IOPUAUYHOMY
KOHTEKCTI KaTeTOPil0 «IIPaBO HA KUTTA» MOTPIOHO pO3MIIAIATH HE JIMIIE Yepe3 MPH3MY HOoro
MPUPOIHOTO MOXOKEHHS, a H KPi3h NPU3MY MOKIUBOCTI (PaKTHYHOTO KOPHCTYBAaHHS ITHM
0J1aroM Ta JI€EBHX MEXaHI3MiB HOTro 30epeKeHHSI.

Tpeba po3MEeKOBYBATH TOHSITTS OKHTTS» Ta IIPABO HA KHUTTS». MEpIIe € 0i0JOriIHO0
KaTeropieto, ToAl AK Jpyre — colialbHO-IpaBoBor. Came OiocoliaibHa NpUpPoAa JIOAUHU
Jaa 3MOTY JIETITUMI3yBaTH 3aXUCT JKHUTTS JIOAWHU, TPAHC(OPMYBABIIN MPHUPOIHE IIPABO
(diziooTiyHMA aceKT «0yTH») y paHT MO3WUTHBHOTO INpaBa. OTKe, MPaBO Ha XKHUTTA — IIC
Cy0’€KTHBHA MOXXJIMBICTh OCOOH, III0 € HEBI €MHOIO Bif ii CYTHOCTI, rapaHTOBaHAa HOpMaMH
HAIlIOHAJBHOTO 3aKOHOJABCTBA Ta MIKHAPOHO-TIPABOBUMHU AKTaMH, SKa MOJTa€ B 3aXUCTI
HEJIOTOPKAHHOCTI JTIOJICBKOTO JKUTTS Ta CBOOOII PO3MOpsDKeHHSA HUM [7]. 3 ormsmy Ha
BUKJIaJICHE TIPIOPUTSTHAM 3aBIAHHSIM 3aKOHOJABIIS € CTBOPEHHS TaKoi HOPMAaTHBHO-IIPABOBOT
0a3wy, sika 0 3abe3nedyBana 30epekeHHs] HAaBUILOI IIHHOCTI — JIFOJCHKOTO KUTTA. Jlepkaa 3i
cBOro 00Ky 3000B’s13aHa peatizyBaTh cBoi (DYHKIIIT 00 JOTPUMAHHS L€l HOPMH, 3aCTOCOBYFOUH
BCi HasBHI METOJM BIUIMBY, BKJIIOYHO 3 iHCTPYMEHTaMH IepKaBHOTO Hpumycy. B ymoBax
BOEHHOT'O CTaHy 3aKOHOJABEIb Mac 3a0e3MEeUNTH THYIKICTh MIPABOBOTO PETYIIOBAHHS, OTICPATHBHO
BIIPOBA)KYIOUM 3MiHH, IO JAlOTh 3MOTY OpTraHaM BHKOHABYOi BJIaM 3aCTOCOBYBATH Ii€Bi
3axoAM 3axUcTy HaceneHHs [11]. BapTo 3a3HaunTH, IO OCKUIBKH METOJU BEIEHHS BiiiHU
MOCTIHHO €BOJIOIIOHYIOTh, TO I MpaBOBa CHCTEMa IMOBHHHA OYTH PEICBAHTHOIO CydaCHUM
BUKJIMKaM, aIaNTyH04YH 3aKOHOAABYHI IHCTPYMEHTAPIH IO aKTyaTBHUX 3arpo3 Oe3IIelli IO HHH.

Crarts 3 Koncturymii Ykpainu [5] Bu3Hauae M0auHY, 11 KUTTA 1 310pOB’ sl HAUBUIIIUMU
COIIIATbHIMH IIIHHOCTSIMH Ta KJIFOYOBUMH HEMAaWHOBHMHU OJiaramu. 3aKkpiryieHHs i 3a0e3MeueHHs
TpaB 1 CBOOOJ JIFOJIMHN € OCHOBHHUM OOOB’sI3KOM JiepkaBu. Lle BcTaHOBIMOE (DyHIaMEHTATLHUI
BEKTOp JIepKaBHOT TOJITHKH: JIepyKaBa Hece MPsIMY BIAMOBIAATBHICTD 32 CTBOPEHHS YMOB ISl
peaizanii Ta 3aXUCTy MpaBa Ha XKUTTSL.

Ha nHOpMaTMBHOMY piBHI 3MICT LIOTO IpaBa PO3KpuBaeThCsl B crarti 27 KonctuTymii
VYkpainu, sika MpOTOoJIONIye HEBiJ €MHICTh IpaBa Ha JKUTTSA Ta 3a00pOHY HOTO CBaBIIHHOTO
no30asneHst. OcOONMMBICTIO ITi€T HOPMH € il KOMIUIEKCHUH XapakTep: BOHA OMHOYACHO 3aKPIILTIOE
MPaBoO 1HAWBIJA 3aXHUINATH CBOE JKUTTS 1 3JJ0POB’S Ta BCTAHOBIIOE MO3UTHBHHI 00OB’S30K
JepKaBU MO0 3aXUCTY JKUTTS KOXKHOI 0COOHM Bijf MPOTHIPABHUX TOCSTaHb. BaxiuBo, 1m0
3aKOHOZABEIb HE TIOB’SI3Y€ II¢ TPABO 3 HABHICTIO TPOMAISTHCTBA, TIOMIUPIOIOYH JIF0 CTATTI Ha
BCIX JIFOJICH, SIKI TepeOyBarOTh il FOPUCIUKITIEI0 YKpaTHH.

Xo4a 3araJbHOBHU3HAHO, 1[0 TPaBO3AATHICTh JIOJAMHA BUHUKAE B MOMEHT HAPO/DKECHHS U
MIPUITAHSAETHCS 31 CMEPTIO, YyacThHa 2 ctarTi 25 [uBineHOrO Komekcy YkpaiHu mepenbadae

Cepowx H. A., Kamapoin O. B. Ocobucmi nemaiinogi npasa 8 ymosax cyuacHoi Gitinu.:
VKpaincokutl 00¢8i0 mpanchopmayii cmanoapmis 3axucnmy npasa Ha JHCummsi
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OXOpOHY iHTEpeciB 3a4aroi, ajie Ile He HAPOMXKEHOi AUTHUHH, IO MiAKPECIoe OCOOIUBUI
CTaTyC XUTTS K 00’€KTa MpaBoBOi 0XOpoHH. [[UBiIBHE IPaBO K OKpeMa Tainy3b JeTallizye
IPUPONHY CYTHICTH IPaBa HA XKUTTS, PO3TILIAIOUM HOTO B CHCTEMI OCOOMCTHX HEMaHOBHX
npaB. BogHOYAc BaXXITUBO PO3PI3HSITH IEKIApaTHBHE BU3HAHHS [IpaBa Ta pPeaibHi MPaBOBi
MeXaHi3MH HOoro 0XopoHH, fKi AepkaBa 3000B’3aHa MIATPUMYBATH.

OxkpeMy yBary MmoTpiOHO MPHUIIIMTHA MPABOBOMY PEKUMY BOEHHOTO craHy. CTarTs 64
Koncturynii Ykpainu, nmependavaroyv MOKIHBICTh THMYacOBOTO OOMEXEHHS OKPEMHX
KOHCTHTYLIWHUX TMpaB i CBOOOJ Ha JICTITUMHUX ITiJICTaBaX, MICTUTh iMIIEpaTUBHY 3a00pOHY
Ha OOMEXEHHs NpaB, BU3Ha4YeHUX cTarTero 27. lle o3Haudae, IO MpaBO Ha XUTTS Mae
abCOMIOTHUI XapaKTep: BOHO He MOke OyTH cKacoBaHe a00 3BY)KEHE 3a OAHUX OOCTaBUH,
HaBITh y Tepiox 30poiftHOI arpecii YM IHIMMX KPU30BUX CTaHIB. Tak, OyJb-sKi OOMEKEHHS
mpaB 1 cBOOOJ y Iiel Mepiol € THMYACOBHM 3aX0JIOM, IIPOTE MPABO HA JKUTTS 3AITUIIAETHCS
HEMOPYUIHUM (YHIaAMEHTOM IPaBOBOTO CTAaTYCy OCOOH.

IIpaBa it cBoOoauM JFOAMHU B YKpaiHi rapaHTyroTbcd KoHCTHTYIEI0 YKpaiHu, MONOXKEHHS
AKOI TPYHTYIOTHCS Ha (DYyHOAMEHTAJIBHUX MIKHAPOOHUX akTax. Jlo HUX, 30KpeMa, HaleXarsb:
3aranpHa Jekiapaitis npas JroauHn 1948 p., MbKHApOIHWH MaKT PO TPOMAJISHCHKI 1 TTOMITHYHI
npasa 1966 p., MbkHapoJHUI NAKT PO €KOHOMIUHi, COLlianbHi 1 KyJbTypHi IpaBa 1966 p., a
Takok KOHBEHIIisl PO 3aXUCT MpaB JIIOJWHU 1 OCHOBOIMOJIOXKHUX cBoOoA 1950 p. Penenirist
X HOPM y HaIllOHAJIBHE MPaBO MIATBEPIKYE MPIOPUTETHICTh 3aXHCTy >KHTTS OCOOH SK
OCHOBHOTO 3aBIaHHS IIPABOBOI IEPIKABH.

Oco0nuBoOro 3HaYeHHs MUTAHHA 3aXHUCTY )KUTTS Ta 340pOB’s JIIOAMHN HaOyBae B yMOBax
MIPaBOBOr0 PEXUMY BOEHHOTO CTaHy. BiamoBigHo mo cratti 3 Ykasy Ilpesunenra Ykpainu
Ne 64/2022 «IIpo BBemeHHS BOEHHOTO CTaHy B YKpaiHi», 3aTBEpIHKEHOr0 3aKOHOM YKpaiHH
Big 24 mororo 2022 poky Ne 2102-IX, mOIyCKaeTbcss THMYAcCOBE OOMEXKECHHS OKPEMHUX
KOHCTHUTYIIIHHUX TpaB, nependadennx crarramu 30-34, 38, 39, 41-44, 53 KonctuTynii YkpaiHu.
Bopanouac, 3rigHo 3i ctarreto 20 3akony Ykpainu «IIpo mpaBoBUil pekUM BOEHHOTO CTaHY»,
IMITEpaTHBHO BCTaHOBJICHO, IO TpaBa 1 CBOOOM, BU3HAYEHI YacTHHOIO 2 crarTi 64 OCHOBHOTO
3aKoHy, HE MOXYTh OyTH 0OMEXKEHI 32 MOJIHUX 00CTaBHH. J[0 meperniky X 3aXHUIIeHUX MPaB
HaJIeXaTh, 30KpeMa, HopMu ctareii 24, 25, 27-29, 40, 47, 51, 52, 55-63 Koncrutyii Ykpainu.

Omxe, HaBITh Y HaJ3BUUYAIHIX yMOBaX BOEHHOTO 4acy MpaBo Ha XUTTs (cT. 27 KoncTurymii
VYkpainu) 3aimIaeThcs HEMOTOPKAHHUM. Y Taly3¢BOMY 3aKOHOIABCTBI, 30KpeMa B cTaTTsX 281
ta 282 LluBimpHOTO KOJEKCY YKpaiHH, BOHO KIAaCH(DIKYETHCS SIK 0COOMCTE HEMATHOBE MPaBo.
JKuTTs HaneXuTh JTIOAMHI 32 MPUPOAOIO, 1 Lel (paKkT He 3aJMEKUTH BiJl HASBHOCTI MPaBOBUX
HOPM, IIPOTE CaMe JIepXKaBa depe3 MEXaHi3MH MO3UTUBHOTO IpaBa rapaHTye HOro OXOpOHY.
3riguo 3i crarreto 281 LluBinmbHOTO KOmekcy YKpaiHH, 3MICT IpaBa Ha KUTTS MIiCTUTh
3a00pOHY CBaBIILHOTO TO30aBJCHHS JKUTTSA, IPAaBO HA HOro 3axWCT, a TAaKOX MPaBO Ha
HEIOTOPKAHHICTh Y KOHTEKCTI IMTPOBEICHHS METUYHIX UM HAYKOBHUX JIOCTI/IiB.

Han3sryaitHo akTyaabHHM € TIMTAHHS HAJICKHOTO BUKOHAHHS ACPYKABOIO CBOTO TIO3UTUBHOTO
000B’sI3Ky IIOJO 3aXHCTY IpaBa Ha KUTTS B KOHTEKCTI MOMIA MOYATKy ITOBHOMACIITAOHOTO
BTOPTHEHHs pocirickkoi deneparii 2022 poky. [Torpedye rpyHTOBHOTO aHaNi3y €(PEKTUBHICTD
JIiii opraHiB Jep>KaBHOI BJIaJId Ta MICIIEBOTO CAMOBPSITyBaHHS I1I0JI0 TIPOBEICHHS CBOEYACHOT
eBaKyallii [IMBUTLHOT'O HACEIICHHS Ta BXKUTTA IHIIMX NMPEBEHTHUBHUX 3aXOiB 3317151 MiHIMi3aIlil
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xeptB. [loxil mporo mepiofy akTyamizyBanu moTpedy B HaJaHHI MPABOBOTO OI[IHIOBAHHS
JUSUTBHOCT] TIOCAJOBHUX OCi0, BIMOBiNAIBHUX 3a O€3MeKy IHUBUILHOTO HACEJICHHS B YMOBax
BOEHHOI 3arpO3H.

3rifiHO 3 TEOPETUYHMMU 3acaJlaMH IPaBO3HABCTBA HOPMATUBHE PETYIIOBAHHS 4acTO HE
BCTUTA€ 33 JUHAMIKOIO CYCIHIJIBHMX BITHOCHH, IO CTPIMKO 3MIHIOIOTBCS. TparidHuil JOCBifJ
MEPIIUX MICAIIB TOBHOMACIITAOHOTO BTOPTHEHHS CTaB JKOPCTKUM 1HIUKATOPOM IOTPeOU B
YIOCKOHAJICHHI SIK YHHHOTO 3aKOHOJIABCTBA, TaK 1 MPAKTHYHUX MEXaHI3MIB peaiallii HopM
MPaBOBOTO PETYIIOBAHHS, 30KpEMa B YaCTHHI IMOCHJICHHS IEPCOHAIBHOI BIAMOBITAIBHOCTI
yIpaBIIiHIIIB.

BaXTuBIM KpOKOM Y IIbOMY HAIpsIMi € 3aKOHOaBY€e 3aKPIIUICHHS MPOLEyp IUBLIEHOTO
3axucTy. 30KpeMa, MyHKToM 19 wactunu nepmoi ctarTi 8 3akony Ykpainu «IIpo npaBoBwuii
PEXUM BOEHHOTO CTaHy» (B penakuii Bix 27.07.2024) npsiMo niepetdaueHo MPOBEACHHS eBaKyarlii
HacelleHHS B pa3i BUHUKHEHHS 3arpo3y HaJ[3BUYAMHOI CUTYaIlii a00 13 30H 30pOHHUX KOH(IIIKTIB
(paiioHiB MOXXJIMBHX OOHOBHX Jili) y Oe3IeuHi paiioHH.

Bapto xoHcTaTyBatH, 110 10 24 moTtoro 2022 poky BiTYM3HAHA IPaBOBa CUCTEMa HE MaJla
JIOCBIy MacHITaOHOI MPAaKTHYHOI IMIIEMEHTAIlll KOHCTUTYIIHHUX TOJO0XEeHh B YMOBax
TOTAJBHOI BIHM Ha BCid TepuTopii kpainu [8]. [Tompu Te, mo nepKaBHUM amapar 3arajiom
MPOJIEMOHCTPYBAB JKUTTE3AATHICTD, KPUTUYHO BaXIIMBOIO 3QJIMIIAETHCS aJalTallisi 3aKOHOIAaBCTBA
JI0 Cy4acHMX BHUKJIHMKIB. Lle cTocyeThest He nue (hopMaabHOTO OHOBJICHHS HOPM, a i po3poOKU
BHKOHABYOIO BIIQJIOI0 JIIEBHX AJTOPUTMIB, III0 TAPAHTYBATHMYTh pealibHe 3a0e3leueHHs MpaBa
Ha XUTTS B YMOBaX CydaCHUX BOEHHHX 3arpo3.

MixHapo/He IpaBO Ta HAI[iOHAJIbHE 3aKOHOJABCTBO BCTAHOBIIOIOTH CTall CTaHIAPTU
OXOPOHH IIPaB JIOJMHN B MUPHHUI 4ac, IPOTe B yMOBAaX BOEHHOTO CTaHY pealtizallisi uX HOPM
CYTTEBO YCKIIATHIOEThCA. 1le 3yMOBITIOE MOIMUT y Po3poOIli CHellialbHUX TPABOBHX MEXaHI3MIB,
CIPSIMOBaHUX Ha IMITJIEMEHTAIIIO JTOJaTKOBUX 3aX0/IiB OE3MEKH Ta OpraHizailito e(heKTUBHOTO
3axXHCTY )KUTTS TPOMAJISH Ha BCIH TepUTOPii JepKaBu.

[IuTaHHs BOOCKOHANEHHS 3aXWCTy IpaBa HA JKUTTA B YMOBaX 30pOHHOTO KOH(IIKTY
MOTPIOHO PO3MIAIATH HE JIMIIEC B KOHTEKCTI TOBHOMAcITaOHOTO BTOprHeHHs 2022 poky, a i
y PeTpPOCHEKTUBI — mounHatouu 3 2014 poky, BiJf MOMEHTY OKyTaIlil pociiicbKoI0 (henepariero
AP Kpumy # okpemux paiioHiB JloHenpkoi Ta JIyraHcbkoi oOiacTeid. YIIpoaoBK OCTAaHHBOTO
JIECATHIIITTS YKPATHCHKHI 3aKOHOAABENb OyB 3MYIICHHIA IMOCTIHHO a/IaliTyBaTH NIPaBoBy 0asy
JI0 MIHJIMBUX METOIB 1 3ac00iB BeJIeHHA CydacHOi BiiHU. BapTo HAaroiocuTH, 1o HasBHI
HOPMU HE € CTaTHYHUMH: BOHH HOTPeOyIOTh Oe3NepepBHOI aKkTyanizamii 3 ypaxyBaHHSIM
HOBHX O€3MEKOBUX BHKIIMKIB. JIOCIIIKEHHS IILOTO MUTAHHS MA€ 3aJTUIIIATUCS MPIOPUTETHUM 1
B IICISBOEHHUN IEepiof, OCKUIBKM PpO3poOKa NPEBEHTHBHUX IIPABOBUX IHCTPYMEHTIB €
3aM0pyKOI0 HAI[IOHAJIBHOT CTiMKOCTI y Mail0yTHEOMY.

OyHmaMeHTabHEe 3HAYCHHS B CHCTEMI MI>XKHAPOJHO-IIPABOBHX TrapaHTiil ociiae crarts 2
KonBeHIii nmpo 3axucT mpaB JIOIUHHA | OCHOBOIIOJIOXKHUX cBOOOA [4]. BoHa BH3HAYae mmpaBo
Ha XKUTTS SIK OasMCHy WiHHICTh, HA SKiH I'PYHTYIOTHCS BCi iHIIN MPHHLUIN 3aXUCTy NPaB i
cB00ox moanHU. J[71s1 KOKHOT TEMOKpAaTHYHOI Iep’KaBu JOTPUMAHHS I1i€l HOPMH € HE MPOCTO
(hopmampHEM 3000B’SI3aHHSM, a 3aCaTHUYOI0 YMOBOIO ICHYBAaHHS IIPABOTIOPSIKY.
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Crarrs 3 3aranbHoi Aekiapauii npaB JHOAUHU [3] OPOroJolIye, 0 KOXKHA JIIOJUHA MaEe
MPaBO Ha >KUTTS, HA CBOOOMY ¥ Ha OCOOMCTY HEMOTOPKaHHICTh. [lofanpiry aeramizaliro 1e
MOJIOKEHHSI OTPUMaJio B MIKHApOJIHOMY IMaKTi MPO TPOMAISHCHKI Ta TOMITHYHI TpaBa [9],
CTaTTA 6 SAKOTO aKIEHTY€E HA HEeB1l €MHOCTI MpaBa Ha >KUTTS Ta 000B’A3KOBOCTI OTO OXOPOHHU
3aKOHOM.

OcobmBe Mmictie mocinae crarts 2 KoHBeHITi po 3aXKCT TpaB JFOMHKA 1 OCHOBOIIOJIOKHUX
cBo0os [4]. BinmoBimHo 70 ycTameHoi MpaKTHKY, MYHKT 1 Ii€l cTaTTi HAKJIalae Ha JepikKaBy
HE JIMIIIEe HeraTuBHE 30008’ s13aHHs (YTPUMYBATHCS BiJl YMUCHOTO a00 TIPOTHTIPABHOTO 3aITOTisTHHS
CMEpTi), a ¥ MO3UTUBHE — BXKUBATH BCiX HEOOXITHUX 3aXO[iB IS 3aXUCTY KHUTTA OCiO, sKi
nepeOyBatoTh i ii ropucaukiiero [10]. Tak, MKHAPOAHI aKTH BCTAaHOBIIOIOTH MPSAMUI 1
0e3yMOBHUIT 000B’SI30K JIEpKaBH MO0 TApAHTYBAHHS Ta YOE3ICUCHHS JIFOJICHKOTO KHUTTS.

IMIuTemMeHTaIisi MDKHAPOIHMX HOPM Y HAIlIOHABHY MPAaBOBY CHCTEMY 3000B’SI3Y€E JEpiKaBy
3a0e3MevYnTH iXHE peanbHe BUKOHaHHS. [loTpiOHO 3ayBa)kWTH, 110 CTATyC MiAMHCAHTa
MDKHApPOJHHUX YroJ HE 3aBXKIU TapaHTye iX AOTPUMaHHA cy0’€KTOM: KpaiHa-arpecop,
(hopMaNbHO BH3HAIOUHW IMPIOPHUTET MpaBa Ha KHTTSA, MOXKE Jie-PaKTo Ipy0d0 HEXTYBaTH HUM
i yac BeJIeHHsI OOMOBHX il IPOTH CyBEpEHHOI IePIKaBH.

BaromuM kpoxoM Ha IIJISIXY A0 BiJHOBIEHHS CHpPaBEAIUBOCTI CTaylo pimieHHS Bemmkoi
ITanatu €porneiickkoro cyny 3 mpaB moauau (€CIUI) Bix 9 nunas 2024 poky B crpasi
«Ykpaina ta Higepmanau mpotu Pocii» (3asBu Ne 8019/16, Ne 43800/14, Ne 28525/20 Ta
Ne 11055/22) [1]. Cyn koHCTaTyBaB CHCTEMHI MOPYIICHHS POCIHCHKOIO (enepamiero psmay
IpaB, 30KkpemMa i mpasa Ha XuTTA. Ilonpu Te, mo 3 16 BepecHs 2022 poky pd HpUIHHKIA
O0ytu croponoro Konsentii, €CI1JI 30epirae OpUCAMKIO MO0 JOCTIHKEHHS MPaBONOPYIIEHb,
BUMHEHHUX J0 MOMEHTY BUXOIY KpaiHH-arpecopa 3-mijJ Iii 1poro goroBopy. Lle pimeHHs €
ICTOPUYIHUM TIPELEACHTOM Y CYyJaCHOMY MIXXHAPOJHOMY IIpaBi, IO 3aKJIaaa€ MPaBOBY OCHOBY
JUIS TIOAAJIBLIOTO MPUTSATHEHHS arpecopa A0 BiIIOBIAaIbHOCTI.

AHaTi3yI04H BiIOBIIAIBHICTD AEP/KaBU 32 MiHIMI3AILIO KEPTB cepell IMBUILHOIO HACETIECHHS,
BapTo crmpathca Ha cynoBy npaktuky €CILI, 30kpema Ha pilmeHHS B crpaBax «XamigoB
npotu Pocii» [13] ta «bensep Ta inmi npotu Typewuannu» [12]. [TapanenpHo 3 MKHAPOIHAMHA
THCTUTYIIISIMU HalllOHAJIFHA CYJIOBA CHCTeMa YKpaiHH BXKe 3IIMCHIOE IPABOCYIS 00 BOEHHHX
3nounHiB. [IpuknagoM € BUpok I4HSHCBKOTO paifoHHOro cymy YepHiriBcbkoi obmacti y crpasi
PO BOMBCTBO YOTHPHOX IMUBLIBHHUX 0CI0O BilichKOBOCTYXO00BISIMH pd [2]. Taka CyKymHICT
HaI[IOHAJBHUX 1 MDKHAPOIHUX CYIOBUX 3YCHJIb CTBOPIOE €MHHIM MEXaHI3M 3aXUCTYy TpaBa Ha
JKUTTS TA HEMUHYYOCTI IIOKapaHHs 3a HOTo MOPYIICHHS.

Oxkpemoi yBaru 3aciiyroBy€ NMUTAaHHS BiJMOBIaJbHOCTI 3a He3a0e3MEUEHHS HAICHKHHUX
3axOJiB MO0 3aXKCTY IpaBa Ha XKUTTS B YMOBaX BOEHHOTO cTaHy. KoxkeH Bumamok 3arubenti
0ocoOM TMmijJ 4Yac Jii OO0 IMPaBOBOTO PEKHMY IMOTPEOYE PETEIBLHOTO PO3CIiAYBAHHS IS
BCTAHOBJICHHS TOTO, UM OYJIO BXKHTO OpraHaMH{ BJIaJiv Ta TIOCAJOBUMH 0CO0aMU BCIX MOXKIIMBHX 1
JIOCTATHIX 3aXOJ(iB JUIsl 30€peKEeHHS JTIOJCHKOT0 KUTTA. [1oTpiOHO YiTKO YCBiOMIIIOBATH
3aMpoBaKCHHS BOEHHOTO CTaHy HE € MIJCTaBOIO Il HEXTYBAaHHS IPaBaMHU JIFOIUHHA a0o
3BUIPHCHHS BiJl BiJIOBITaTBHOCTI 3a Hea0ane CTaBICHHS IO BUKOHAHHS IIOCAJOBUX Ta
ciryx00BuX 000B’s13KiB. HaBnaku, BUMaaky 3aruoeni sk BiICbKOBOCITYOOBITIB, TaK 1 IUBLUTBHAX
0ci0 MaroTh aHAI3YBaTUCS KPi3hb MPU3MY JIOCTATHOCTI BXXKUTHX 3aX0/1iB OC3MEKH Ta MPEBEHIII1.
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ITocanoBi 0coOu HecyTh MEPCOHANBHY BiANOBIAAIBHICTh 3a IOPYILCHHS [IPaBa HA KUTTH,
1, 3T1IHO 3 YUHHUM 3aKOHOJIAaBCTBOM, CaHKIIIi 32 TaKi PaBOIOPYIICHHS B IIEPioJI Tii BOEHHOTO
CTaHy € 3HAYHO CYBOPIIIUMH, HI)XK Y MHPHHUH 4ac. 3okpema, KpuMiHaapHUNA KOJIeKC YKpaiHu
(mami — KK Vkpainun) [6] nepenbadae mocuiieHy BiANOBIAANBHICTD 3a 3J0YMHU, BUMHEHI B
YMOBaX BOEHHOTO cTaHy abo B 0oifoBiif oOcraHoBwi. lle 3yMOBiIIOE MOTPEOY B MMiJBHINEHHI
CTaHIAPTiB OE3MeKH Ta MOCHJICHHI KOHTPOIIO 32 JISUTBHICTIO Cy0’€KTiB, BIAMOBIAAIBLHUX 3a
IIUBIJIPHAN 3aXHCT 1 OXOPOHY JKUTTS TPOMAJISIH.

ToMmy IHCTUTYT KpUMIHATIBHOT BiIMOBIIAILHOCTI B yMOBAaX BOEHHOTO CTaHy TPaHC(HOPMYEThCS B
0ik cyTTeBOI quepeHuialii Ta MOCHICHH CaHKIIH. 3riqHo 3 myHKToM 11 wactuHu 1 crarti 67
KK Ykpainu BUKOPHCTaHHS YMOB BOEHHOTO CTaHy ab0 BOEHHHUX JIiii € 0OCTABHHOIO, 10 O0TSDKYE
MOKapaHHs 3a OyAb-sKe KpUMiHAIbHE MPaBOIOPYIIeHHS. Taka 3akoHOJaBYa KOHCTPYKIis
3yYMOBJICHA TIIBHIIICHOIO CYCITIIPHOIO HEOE3IMEUHICTIO IMOCSITaHb Ha JKUTTS Ta 3I0POB’ S 0COOH
B Iepioj] 3arajibHOi BpPa3IMBOCTI Ta COLIaJbHOI AecTabimizalii, [0 BUMarae BiJl JepxaBH
3aCTOCYBaHHS HalOUIbII CyBOPHX 3ac00iB KPUMiHATIBHO-IIPABOBOT'O BILJIUBY.

Y KOHTEKCTi BUKOHAHHS [IEPyKaBOI0 TIO3UTHBHUX 3000B’SI3aHb MO0 3aXHCTy HACEICHHS,
KPHTHYHOTO 3HAYCHHS HaO0yBa€ BiIIOBINATIBHICTE 3a cITy»k00BY Henbamicts (cT. 367 KK Ykpainn)
Ta 6e37ianbHICTh BilicbkoBoi Biagu (ct. 426 KK VYkpainu). BoeHHuil cran He nuine He
3BUIBHSC IOCAJ0BUX OCIO BiJi BUKOHAHHSA OOOB’SA3KIB 13 3a0e3leueHHs Oe3leKH IUBLUILHOIO
HaCeJIeHHS, a i BUCYBA€ IMIBUIICHI BUMOTH JIO IXHBOT YIPaBIiHCHKOI HisuTbHOCTI. HeHane:xHa
oprasizaiisi eBaKyaliiiHUX 3aXOJliB, iIrHOPYBAHHS MPOTOKOJIB IIUBIILHOTO 3aXHUCTy abo
He3abe3neueHHs! PyHKI[IOHYBaHHS 00’ €KTiB KOJIEKTUBHOI Oe3neku (YKPUTTIB), IO MPHU3BEIH
JI0 JOACHKUX KEPTB, MiUIATar0Th KBamiikamii Sk TSKKI 3T0YMHH, CAaHKIIT 3a SKi B YMOBax
BIMHU MAIOTh TEHICHIIO 10 MAKCUMAIbHOT MEXI.

Kpim Toro, cydacHa BITYM3HSHA NOKTPHWHA MpaBa PO3MIILAAE MOCUICHHS KPUMIHAIBHOL
BiJIOBITAIBHOCTI 3a MOCSTaHHS Ha OCOOMCTI HEMaWHOBI MpaBa SIK iHCTPYMEHT MPEBEHIIl.
Tpancdhopmarlis ckinajiB 3M0YMHIB MPOTH BIACHOCTI, TPOMaJAChKOI Oe3MeKH Ta MOPAIKY
MIAMOPSIIKYBAHHSI Y KATETOPII0 TSHKKUAX Ta OCOOIUBO TSHKKUX (30KpeMa, depe3 BHECCHHS 3MiH
no crareit 185, 186, 187 KK Ykpainn) Mae Ha MeTi HEZONYIICHHS MapoJIepCTBa Ta CBABLJLIA,
II0 B KiHI[EBOMY PE3YJIbTaTi CIpHUsie 30€peKEHHIO PABOMOPSIIKY Ta 3aXUCTy 0a30BOTO MpaBa
JIFOIMHY HA KHUTTSL.

Omxe, CyBOPICTb KPUMIHAIBHOTO 3aKOHY B ITEPiof] BOEHHOTO CTaHY € JIOTTYHAM TPOJOBKECHHIM
KOHCTHTYITIHHOT HOPMH TIPO a0COMIOTHUI XapakTep MpaBa Ha KUTTS. [IoCHIeHHs BiAMOBIMaIbHOCTI
M0Ca/I0BUX OCI0 3a OE3ISNIBHICTD UM HEAOANICTh € KIIFOUOBMM MEXaHI3MOM peatizallii 000B’sI3Ky
JIepKaBU MIOJ0 3aXKCTY JKUTTS KOXKHOT ocobu, sika mepeOyBae mif ii ropucaukiiero. Takuit
MIAXI] MATBEPHKYE, MO HAJ3BUYAlHA CHUTYaIlisl a00 30pOoiHHMI KOH(IIIKT HE € JISTITHMHOIO
MiZICTaBOIO ISl 3HMXKCHHSI CTaHIAPTIB JEP)KaBHOT BIIOBIIAIBHOCTI, @ HABIAKA — BUMArae
MOO1Ti3a11i{ BChOTO MPaBOBOrO IHCTPYMEHTAPIIO TSI OXOPOHH HAUBHIIOT COIIAbHOT IIHHOCT.

[lincymoByr04M, MOJKHA CTBEPKYBATH, 1[0 HA CHOTOHI >KO/IHA JAep)KaBa CBITY HE CTUKAJACs
3 TaKUMH MAacIITA0OHUMH BHKIHKAMHU 111 (YHKIIOHYBaHHS IPAaBOBUX IHCTHTYTIB B YMOBaX
CydJacHOI BiliHH. BUsBIICHI 3aKOHOAaBYi TPOTATIMHE JOBEIIOCS YCYBaTH B €KCTPEHOMY ITOPSIKY,
aJlanTyOuu MPaBoOBe MoJie 10 Oe3npereIeHTHUX 3arpo3. Jlocsia, 3100yTrii YKpaiHOK Takor
JIOPOTOIO IIIHOK, CTaB 3pa3KkoM JIJIsl CBITOBOI CIIJIBHOTH. BiH € HeolliHeHHUM (QyHIaMEHTOM
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JUIS NOAAJBIIOT PO3pPOOKK MIKHAPOJHMX 1 HAIIOHAJIBHUX IIPABOBUX HOPM, CHPSMOBAaHHUX Ha
e(eKTUBHE TapaHTyBaHHS TpaBa Ha JKUTTSA B YMOBAaX INIOOAJIBHOI HECTAOUTHHOCTI Ta 30pOHHMX
KOH(QUTIKTIB MalOyTHBOTO.

BucHoBkH. AHalli3 MeXaHI3MIB peaii3allii Ta OXOpOHHU IIPaBa HA >KUTTS B YMOBAX BOEHHOTO
CTaHy CBIIYUTB, 1110, IIONPU HASBHICTH IPYHTOBHOI KOHCTUTYLINHOI 6a3u, IPaKTUYHA IisUIbHICTH
JIep>)KaBHUX 1HCTUTYTIB MOJEKYIH JEMOHCTPYE HEJOCTaTHIO e(eKTUBHICTh. Lle 3ymMoBItoE
HarajabHy MoTpeOy B KOMIUICKCHIA MOJIepHi3allii 3aKOHOIaBCTBA, sika O CIIpHsiia MIOCHICHHIO
IPEBEHTUBHUX 3aXO0JIB 3aXHUCTY JIOAMHU BIANOBIJHO JO iIMIEPATUBHUX BUMOI CTATTi 27
Konctutynii Ykpainu. IlutanHg 3aXucTy ImpaBa Ha >KUTTSA B Iepiof 30poitHOI arpecii mae
OyTH TIepeBeICHO 3 KaTeropii 3arajJbHONPABOBUX TapaHTIH y TUIOIIWHY MPIOPUTETHUX MMATaHb
HaI[lOHAIBHOT O€3MeKH, CTaBIIM MPEAMETOM TTUOOKUX MIKIUCHMIUTIHAPHUX TOCTiIKEHb 13
MOJAJIBIIO0 IMIJIEMEHTALIIEIO0 TXHIX pe3ynbTaTiB y HOPMATUBHO-TIPABOBE MOJIE.

BukoHaBya Biiazia sk cy0’€KT, 10 Oe3MOCepEHBO pealizye NepyKaBHY MOJITHKY B KPH30BUX
YMOBax, MIOBUHHA OYTH OCHOBHHM IHIIIATOPOM PO3POOKH aTanTHBHUX HOPMATHBHHX aKTIB.
Ile mepenbaydae He Juile BJOCKOHAJICHHS MPOTOKOJIB LUBILIBHOTO 3aXUCTY, @ i CTBOPEHHS
0araTopiBHEBOI CUCTEMH OXOPOHH JKUTTS. 3 OIJISY Ha Pe3ysIbTAaTH MPOBEICHOTO JTOCITIPKEHHS
ABTOPH IPOIIOHYIOTH TaKi KPOKH MO0 BIOCKOHAJICHHS 3aKOHOIABCTRA!

1. Ha 3axoHOaBYOMY piBHI MOTPIOHO YitMKO po3mexcysamu ma noiuoumu nepcoHaIbHy
8i0n06ioanbHicmb KEPIBHUKIB OPTaHiB MICIIEBOI'O CAMOBPSIYBAaHHS Ta BiCHKOBO-IIUBITBHUX
aZIMiHICTpaIliif 3a 3pWB IUIAHIB €BaKyallil IUBIJIPHOTO HACEJIICHHS a00 HEHAJIC)KHE YTPUMaHHS
00’€KTIB IIUBUTLHOTO 3aXKCTy B 30HaX BEACHHS OOHOBHX JIili.

2. Brectu 3minn o 3akoHy Ykpainu «I[Ipo mpaBoBHii pexHM BOEHHOT'O CTaHY» IIOIO
000B’SI3BKOBOTO 1P0BEOCHHSL PecysIPHO20 ayoumy Oe3nekosux 3axodig 'y NpH(POHTOBUX 30HAX.
e macTb 3MOTy BHSBIIATH KPUTHYHI PU3UKH [UTS TIpaBa Ha )KUTTS (HAIIPHUKIIA, CTaH YKPUTTIB
YH TOTOBHICTh €BAKYaLifHOTO TPAHCIIOPTY) IO MOMEHTY HACTAaHHS TPAridYHUX HACTIJIKIB.

3. Po3pobutu dicguii nayionanvHutl aneopumm 8UKOHAHHA piuens €8poneticbkoco cyoy 3
npas oOUHU 8 MINCOEPICABHUX MA THOUBIOYAIbHUX CNPABAx, TIOB’ I3aHUX 13 BOEHHUMH JismH. Lle
JaCTh 3MOTY e(pEeKTHBHIIIE BHKOPUCTOBYBATH MDKHAPOIHE BI3HAHHS MOPYIICHb TIPaBa Ha YKUTTSI
JUISL CTATHEHHS perapaiiid i MPUTATHEHHS A0 BIAMOBIJANbHOCTI KOHKPETHHUX BHUKOHABIIIB
3JIOYMHIB Ha PiBHI HAIIOHAJBLHOI CYZI0BOT CHCTEMHU.

4. Bu3HATH 3axucm npasa Ha JHCUmms RpIOPUMemHUM i CAMOCMIUHUM KOMNOHEHMOM
Cmpamecii hayionansroi 6e3nexu Ykpainu, 10 BUMarae IopivHOro MOHITOPHHTY €(eKTHUBHOCTI
IIPaBOBHUX HOPM Ta iXHBOI ONEpPAaTUBHOI afanTalii 70 HOBUX METOAIB BEACHHS BifHHU.

JlocBin, 3100yTHil YKpaTHOO BIPOOBXK OCTAHHBOTO JCCSTHIIITTS, € YHIKAJIBHAM JJIs CBITOBOI
IOPUINYHOI NMpakTuku. BiH Mae cratu QyHmameHTOM Ui TpaHchopMmallii MiXHApOIHOTO
TYMaHITapHOTO TpaBa Ta (JOpMyBaHH: HOBUX IJI00ATBHHX cTaHIapTiB Oe3mexu. ChoroaHi Ykpaina
JIEMOHCTpYE CBITY, SIK IIpaBOBa CHCTEMa MO)K€ W IMOBHHHA aaNTyBaTHCS JI0 €KCTPEMaJIbHHUX
BUKJIMKIB, HE BTPAYalO4y BOJHOYAC CBOET JTIOAMHOLICHTPHYHOI CYTHOCTI. 3aXHCT IpaBa Ha >KUTTA
3aJIMIIAE€THCS. HE3MIHHUM IPIOPUTETOM 1 HAMBHIIUM MIpHIIOM LIUB1II30BaHOCTI CYCHIIBCTBA B
Oynb-sKi yacH.
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N. A. Serdyuk, O. V. Kamardin. PERSONAL NON-PROPERTY RIGHTS IN THE
CONTEXT OF MODERN WARFARE: THE UKRAINIAN EXPERIENCE OF
TRANSFORMING STANDARDS FOR THE PROTECTION OF THE RIGHT TO
LIFE

Introduction. Since the onset of the full-scale invasion by the Russian Federation on
February 24, 2022, the legal system of Ukraine has encountered challenges unprecedented in
global practice. The core issue emerged as the necessity to guarantee the absolute nature of
the right to life, enshrined in Article 27 of the Constitution of Ukraine, amidst a total threat to
national security. Traditional human rights protection mechanisms proved insufficiently adapted
to the conditions of a large-scale war and massive attacks on the civilian population. A
dissonance arose between the normative recognition of life as the highest value and the
capacity of state institutions to fulfill positive obligations regarding preventive protection and
evacuation. The issue of the liability of officials for inaction in ensuring the protection of life
has become a critical societal necessity, requiring immediate theoretical re-evaluation and
legislative regulation.

Purpose. To conduct a comprehensive theoretical and legal analysis of the transformation of
the substance of the right to life under martial law, identify systemic gaps in the mechanism of
its implementation, and develop recommendations for improving legislation regarding the
enhancement of responsibility for the failure to ensure proper protection of citize.

Methods. The methodological foundation comprises a complex of general scientific and
specialized legal methods. Using the dialectical method, the dynamics of the development of
the right to life from its natural essence to positive law developme were investigated. The
system-structural method allowed for the analysis of the place of the right to life within the
hierarchy of constitutional values. The comparative-legal method was applied when juxtaposing
national norms with international standards (UDHR, ECHR). The case-law analysis method
was employed to examine ECHR decisions and national court verdicts concerning war crimes
and official negligence.

Results. It is proven that the right to life maintains its absolute character during war, as
confirmed by Article 64 of the Constitution of Ukraine. The transformation of the state's
positive obligation has been established: it requires authorities to engage in active measures
to minimize risks to civilians (evacuation organization, access to shelters). The role of the
Criminal Code of Ukraine as an instrument of enhanced prevention was analyzed, where
martial law acts as a qualifying circumstance increasing the level of liability for crimes against
the person. It was found that the 2024 Grand Chamber judgments of the European Court of
Human Rights in cases against the Russian Federation establish an emerging international
standard for assessing the responsibility of an aggressor state, which must be integrated into
the national human rights protection strategy.

Conclusion. The Ukrainian experience is identified as a unique precedent for updating
international humanitarian law. The author's proposals include: 1. Detailing the personal
liability of heads of authorities and military-civilian administrations for the failure of
evacuation plans or improper maintenance of civil protection facilities under combat conditions;
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2. Amending the Law "On the Legal Regime of Martial Law" regarding mandatory safety
audits in frontline areas to identify risks before tragic consequences occur; 3. Developing a
national mechanism for the implementation of ECHR decisions to claim reparations and hold
perpetrators accountable in national courts; 4. Recognizing the protection of the right to life
as a priority component of the National Security Strategy with annual monitoring of the
adaptation of legal norms to modern warfare methods.

Keywords: right to life, martial law, positive obligations of the state, national security,
non-property rights, ECHR, constitutional guarantees.
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EKOLIUJ] Y CUCTEMI
MIKHAPOJIHUX 3JJOUYNHIB:
MMPABOBA ITPUPOJIA
TA NEPCIOEKTUBU IMIUIEMEHTALIT{

Y emammi 0ocniosxceno numanus 00YinbHOCMI POSUUPEHHSA HASLBHO20 8 MINCHAPOOHOMY
npaesi nepenixy MidDCHAPOOHUX 3NI0YUHIE 3a PAXYHOK GHECEHHs 8 Hb02O GU3HAYEHMHS eKOYUOY
5K OKPEeMO20 MIHCHAPOOHO20 3104UHY. 30IliCHEHO aHANi3 HAAGHUX NpoOAeM 3i 3MICMOSHUM
HANOBHEHHAM NOHAMMSA «eKOYUO» (30Kpema, 4imKoeo SUHAUEHHs K8anipikayiuHux Kpumepiie
(03HAK) YbO2O 310UUNY), 36AHCAIOYU HA CEPUO3HY 3a2pOo3Y (IHKOU 00 NOGHOI IXHbLO2O 8mpamiu)
APUPOOHUM eKOCUCIEMAM 3a2al0M Md IXHIM KOMNOHEHMAM, Ki He 30amHi GI0HO8II08AMUCS
CAMOCMIUHO, PUSUKU UHUKHEHHS HAO36UYALIHUX eKONO2IUHUX CUMYayiil, AKi 30i1bUUIUCa Ha
HOPAOOK Y CYUACHUX YMOBAX PYUHIGHO20 6HAUBY HA HABKOIUWHE NPUPOOHE cepedosuuye 3a
PaxyHox pizkoi 3minu napamempie OOGKLLISA Y 36 S3KY 3 KPUMUYHOK KIILKICHIO YUHHUKIG
BNIIUBY, AKMUBIZ08AHUX ASPECUBHOIO GILIHOMO POCIi npomu Yipainu, ma esmpamy biopizHomanimmsi 8
MEACAX 0eporcasl, o Mae MACUMAOHUL He2AmMUGHUI 6NIUE HA CMAH 008KILIA. Y 3a3Hauenomy
KOHMEKCMI PO32NIsiHyno 1020 6NAUE HA Npoyec (hopmysarntst 0l€6020 MIdHCHAPOOHO20 MEXAHIZMY
npUmMsIiHeH s 00 8I0N0GIOAIbHOCE MIJICHAPOOHUX 3/I04UHYIE 015 3abe3neyenHss Ol nPUHYUny
HeBI0BOPOMHOCMI NOKAPAHHA AK 00HO20 13 cMAOINI3Y8ANbHUX eleMeHmi8 NiIOMPUMAaH H
C8iM08020 NpagonopsoKy, 3abe3neueHis eKoI02iuHOoi be3neKu ma cmanoeo po3GUmKY.
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Obrpynmosarno OymMKy npo nompeody 6 KpUMIHALI3ayli 310YUHY eKOYUoy 6 MIJICHAPOOHOMY
npasi uepes 6HeceHHst 1020 00 NEPENIKY BUOI8 MINCHAPOOHUX 3104UHIE, nepetivenux y Pumcokomy
cmamymi Mixcnapoonoeo kpuminaieioeo cyoy (dani — MKC), ockineku 3ampumka UKOHAHHS
Yb020 HALATLHOLO 3080AHHA (PAKMUUHO (30 3AMOBUEHHAM YHOPMOBYE (NPUNYCKAE)» MONCIUBICIb
VHUKHEHHSL MIDCHAPOOHOI 8i0N08I0aNbHOCII 01 MUX 0Ci0, AKi 6)ce 8UUHUNU OiAHHA, WO 3d
CBOEI NPUPOOOIO MONCYMb OYyMU K8ANIPIKOBAHI K eKOYUO.

Bucnoeneno nepexonanus y easicnusocmi npooosiceHHs 00Cniodcenb 3a3HAYEHOT
npoOIeMamuKy 8 KOHMeKCmi opmMyanHs HOBOI napaoueMi MidCHApOOHO20 Npaesd, 8 SKiil
exonociuna b6esnexa po3eaa0amumemspcs AK KI0Y08Ull eleMeHm 2100aibH020 Mupy ma
CcmManoz2o po3eumky, wjo, be3ymosHo, cnpusmume i 3a6e3ne4eHHio YCRiuHo20 NicIa60€HHO20
8IOHOGNEHHS YKpainu.

Knrouogi cnosa: midicnapoOHuil 3104un, MiJICHAPOOHA eKON02IYHA be3neKd, HABKOIUUHE
npupoone cepedosuuje (HIIC), nozipuienna napamempis 008KiAA AK HACAIOOK KPUMUYHOT
KIIbKOCMI YUHHUKIB 8NAUBY, aKMUBI308AHUX 6iliHOM0, pyuHieHull enaus Ha HIIC 2ibpuonoi eilinu
pocii npomu Ykpainu, npuryun Hegio80pOMHOCHI NOKAPAHHS, KOHCOMIOAYis 3YCUtb VCIX Kpaiu
c8imy wo0o 30epesicernHs 008K, NOMpeda 6 KPUMIHANIZAYIL 310UUHY eKoyuoY.

IHocranoBka npodaemu. OTHUM 3 HOBUX CEPHO3HUX BUKIIMKIB T€OMOITUYHOTO CHOTOJICHHS
y cdepi 3a0e3mneueHHs Oe3Mekn UIsi MKHAPOJHOTO CIIBTOBApUCTBA cTaja BiiiHa pd mpotu
Vkpainu. Leit Gakt choroiHi € HezanepeyHuM, 00 BOHA 3pyHHYBaa CBITOBHMU IMPABOTIOPSIOK,
SKUM MDKHapoOJHAa CIUIBHOTA KOJOCAIBHHMH 3YCHIUIAMHU CTBOpwia micis J{pyroi cBitoBoi
BilfHM /714 TIiATPUMaHHS BiTHOCHOI CTpaTeriyHoi cTabuIbHOCTI. AJle IIe He €MHA 3 TUX HeOe3Iek,
niepe]] SKUMHU BifiHa p¢ MPOTH CYBEpEHHOT YKpaiHH MOCTaBHJIA JTFOJICHKY ITUBLII3aI0. B iXHBOMY
CIUCKy — pyiHalis apTopurety OOH yHacHiioK mapaiidy 3BHYaifHOTO pexumy podoTu Pamn
besneku sk rapaHTta MiATpUMAaHHS MHUPY 1 3a0€3MEUeHHS HAJISKHOTO (PYHKI[IOHYBAaHHS CHCTEMU
KOJIEKTHBHOI O€3MeKH; BUITyCK MPUHIIUIIOBO HOBUX BHIB 30p0i Ta BUKOPUCTAHHS HOBAIlH y
chepi iHpOpMAIIHHAX TEXHOJOTIH JUIS BIHCHKOBUX IUICH, 110 KapIHUHAIBHO 3MIHIIO XapakTep
BiifHHM, MepeTBOPUBINY ii HA TIOPHUIHY; 3aBJaHHS HETOTPABHOI IIKOJH JOBKULIIO B TAKUX
KaTacTpo(iyHMX MacITadax, sKi MPOBOKYIOTH Cepilo3HI MPUPOAHI KaTakJIi3MH, 1[0 BCE YacTille
CTBOPIOIOTH 3arPO3H CaMOMY ICHYBaHHIO JIIOJICTBA. 3 OTJIALY Ha 1€ He JUBHO, IO 3TajaHi
HeOe3MeKH Jald HOBHU IMITyIbC JUIS PO3BUTKY MIKHAPOIHOTO MpPaBa IMOAO PO3IIMPEHHS
Mepeiky MiKHAPOIHUX 3IOYUHIB JI0 11’ SITH 33 paXyHOK BBEJCHHS IOHSTTS 3JI0YHHY SKOLUAY.

VY TicHOMY 3B’SI3Ky 31 LIOHHO 3rafjaHUM NUTAHHSIM MOMOBHEHHS MEpeliKy MKHApOAHUX
3JIOYMHIB 32 PAXyHOK 3JIOYMHY €KOLUAY € Ille OJHe, He MEHII Ba)KJIMBE MUTAHHS — YiTKe
BH3HAUYCHHS KBaTi(iKaliiHUX KpUTEPiiB (03HAK) I[LOTO 3JI0YMHY. BOHO HaBiTh BHUKIIHKAE
OuTBIIe AMCKYCiH cepen (axiBIiB (JI0 TOro K HE TUIBKH IOPHCTIB, ajle i €KOJIOTIB), HiX came
MUTaHH KpHUMiHai3aIlil IPOTUIIPABHUX Ail IPOTH MPUPOIH.

AHaji3 ocTaHHiX aociimkens i myoaikauiii. Exosoriyaa mpoOiiemaTrka 3arajiom i
po0JIeMH OXOPOHU JOBKULISI BIIPOIOBXK 30pOHHNX KOH(MIIKTIB Ta B TOCTKOH(IIIKTHIX 30HAX
y)KE TOBOJI JOBro OyiH ¥ 3aiUINAIOTHCS MPEIMETOM IOCHTIHKEHHs BUCHUX-IOpUCTiB. Cepen
3HaYyHOI KUIBKOCTI JOCIHI/PKEHh Ha EKOJIOTIYHY MpoOJIeMaTHKy B KOHTEKCTI OoOpaHol mis
HAYKOBOTO aHaJIi3y TeMH HaM I[iKaBi Mpalli HAyKOBIB, 10 MIPUCBSIYEHI MUTAHHSIM PO3POOKH
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KOHIIETIiT MDKHApOJHOTO 3JI0YMHY, iX CHCTEMH, a TaKOX, 30KpeMa, 3JI0YMHYy eKoIumy. I3
BITUM3HSHHUX HayKoBIliB Takumu €: O. B. bpunzanceka, M. B. Bypomencekwii, B. I'. ByTkeBuy,
B. A. Bacunenxo, P. B. Bepemma, M. M. I'maroBcekuii, I'. A. T'onuapenko, 1. B. Kupeena,
O. M. KostyHn, @. I. Koxeuukos, O. II. Kyunnceka, M. I1. KyneBuu, C. M. MoXoHUYK,
O. O. [TnotHikos, 0. O. Pemeros, O. M. Iomnimyk, €. JI. Ctpensnos, O. B. llamcyTaiHoB,
O. A. lllommiomn, B. O. Ykonosa, €. O. Ykonosa, A. B. ®okiH, B. 1. Yeuepcekuii, B. I'. SIBopcbka,
a cepen 3apyoikaux: K. Bpyx, C. Boirr, E. JlaBun, /[x. datimonn, K. MakunTom, J[x. Mapnet,
M. Haiwm, P. Pomxkec, @. 1. Canac, C. K. ®umuic Ta iH.

BapTo 3ayBakuTH, 110 B psifii YUCIEHHUX MMyOIiKaliif Ha eKOJOTIYHY TEeMaTUKY KiIbKIiCTh
TUX, IO MPUCBSIYCHI HETaTHBHOMY BIUTMBY BiHU Ha JOBKULIA YKpaiHU Ta CBITY 3arajiom,
JoctaTHS. | cepen HHMX YUIbHE MiCIe 3aiiMarOTh HAyKOB1 Ipalli, B SKHX O€3I0CepeIHbO
nmociimpkyBaBest ekonua. Hanpuknaa, O. B. [llamcytainos, B. 1. Yeuepcekwuii, B. I'. IBopchka
30CEPEIMITACS HA MUTAHHAX BU3HAYEHHs Ta KBami(iKamiiHUX o3Hakax Iboro simounny [1; 2; 3.
YactuHa HaykoBILiB, 30kpeMa O. IlnotHikoB, B. Ykonosa, €. Ykonosa, chokycyBaaucs mia
Yac BUBYCHHS 3a3HAYEHOTO MIPOTHUIIPABHOTO JisSTHHS Ha IMOPIBHSHHI MIAXOIIB 0 HOPMAaTHBHO-
MIPaBOBOTO PETYIIOBAHHS EKOIUIY B HAIIOHAJHHOMY Ta MIKHAPOJHOMY KPHMiHATBHOMY
npasi [4; 5]. V csoiii crarti P. B. Bepema, O. I1. Kyunnceka ta O. M. KoBTyH [6] Takox
PO3TJISHYJIM eKOLMJ y Iii caMili IUIOMIMHI, IPOTE OKpPEeCIEeHHs IMEepCIIeKTHB HOPMAaTHBHO-
MPaBOBOTO PETyIIOBaHHS 3TalaHOTr0 TSDKKOTO IMPABOMOPYIICHHS B HAI[lOHANHHOMY Ta
MDKHAPOIHOMY KPHMIHAJIBHOMY IPaBi BOHK 3pOOWIIM Yepe3 MPH3MY HOBHX CYYaCHUX BUKIIMKIB,
IO 3 YCi€I0 T'OCTPOTOI IMOCTaJH Iepel YKPaiHChbKHM CYCIIJIBCTBOM Ta MIDXKHAPOJHHM
CITIBTOBAPUCTBOM 3 MIOYATKy MOBHOMAcIITaOHOTO BTOprHeHH: pd B YKpaiHy.

VY 30BciM iHIOMY KITIOYi mOOyAyBaja CBOIO HOMIykoBy podoty I. A. EmizbapsH. Bona
30cepeariacs Ha BUBUCHHI CTaHy HasBHHX HAYKOBHX IIJIXOJIIB 1 PABOBHUX HOPM, ITI0 PETYITIOIOTH
MUTaHHS PUTATHEHHS 10 KPUMIHAIBHOI BiJIIOBIIANBHOCTI 32 KPUMIHAIBHI IPABOTIOPYIIICHHS
IPOTH MHpY, Oe3MeKH JII0ACTBA Ta MIKHAPOJHOTO MPaBOMOPSAKY M aHami3l AMCKYCiil Mmoo
e(peKTUBHOCTI MKHAPOTHUX MEXaHI3MIB KOHTPOJIIO 33 TOTPUMAHHSM €KOJIOTIYHOI Oe3meku [7].

Oxpemoi yBaru 3acimyroBye pobota O. B. bpuH3aHCBKOI, sika moctaBuia coli 3a MeTy
BU3HAYUTH MIPABOBY NMPHPOY EKOLUAY B KOHTEKCTI MIKHAPOIHOTO TpaBa [8]. ABTOpKa Micis
CHCTEMHOTO TIOPIBHSTLHOTO aHAITI3y TIEPEeNTiKy MXKHAPOAHUX 3JIOUYHHIB Stricto sensu, 3aKpirieHux
Hacammepen y ctaryti MKC Ta iHIIMX Mi>KHApPOIHUX AOTOBOPAX, Ta 3I0YMHIB MXKHAPOTHOTO
XapakTepy (TpaHCHAI[IOHANBPHHUX 3JI0YMHIB) MIiHIITa BHCHOBKY, IO, 3 OTJISAY HA O3HAKH,
SKMMH XapaKTepU3YETHCS 1€ AiSTHHS, BOHO MOTEHIIHHO MOXe OyTH BITHECEHHM SIK 10 TepIIoi
3 BUILE3TaJIaHUX TPYIl 3JI0YHMHIB, TaK 1 10 apyroi. Jle caMe ONMMHUTHCS EKOLH, 3aJIeKaTuMe
BiJl TOTO, SKMM IUISXOM MDKHApOJHA CIJILHOTA IMiJie: B pa3i oOpaHHs BapiaHTa BHECEHHS
BIAMOBIIHUX 3MiH 710 CTaTyTy MiKHApPOIHOTO KPUMIHAJIBHOTO CYJy — BiH CTaHE MDKHAPOIHUM
3JI0YMHOM Sstricto sensu, SIKIIO >k OyIe MPHHHATO OKpeMHH 0araToCTOPOHHIM MiIXHAPOIHUH
JIOTOBIp SIK YHiBEpCaJIbHUI NPaBOBUI CTAaHAAPT, TOMAI CKOIU MOTPANHTH y IPYIy 3ITOYMHIB
MDKHApOIHOTO XapakTepy. Jlo Toro »x JOCIIAHHUII HArOJONIYE, IO KOKHUH 3 WX BapiaHTIB
Ma€e SK CBOI mepeBary, Tak i Hemomiku [8, ¢. 51-52]. I 3 mum Baxko He moroauTHch. Kpim
TOT0, Y CTaTTi KOHCTAaTYETbCA TAaKOXK, IO JOTENep Mpoiec po3poOKH KOHIEMI eKOIHIy B
MDKHApOAHOMY TpaBi, SIK TiSTHHS 3 TIEBHUMH KBaNi(iKalifHUMU O3HaKaMH, II¢ HE 3aBEpPIICHUH.
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BpaxoByroun HaBeneHy apryMeHTallilo, OOH/Ba aBTOPChKI BUCHOBKH BUJIAFOTHCS CIYIITHHMH.
[IpoTe BBakaeMo, IO OCTATOYHO BUPIIIUTH IMUTAHHS MIOJMO MiClsl €KOIUIY B CHCTEMI
MIXKHApOJHUX 3JIOYMHHUX JisiHb 0€3 3aBepIICHHS ITUCKYCii CTOCOBHO YITKOTO IMEpeliKy Horo
KBaUTi(iKamifHUX 03HaK HEMOJKJIUBO.

Jlo Toro * MaeMo BHU3HATH, 10 HA ()OHI MOTOUHUX MOJIN PO3TATHYTOI B Yaci ribpugHol
BiliHH, OCOOJMBO B TIOBHOMACHITAOHIN 11 cTamii, Ta 3 ypaxyBaHHSM TPHBAIUX KOJOCATBHHUX
HETaTUBHUX 3MiH €KOCHCTEM 1 MOPYIICHb PIBHOBArW MPUPOJHUX TPOIIECIB, AKI 3arPOXKYIOTh
mI00ANBHIN €KOJIOTiuHiIM Oe3relli, HaBiTh 3HaYHA KiIBKICTh MPOBEJICHUX HAYKOBHX PO3BiJIOK
HE 3HM3WIA aKTyaJIbHOCTI B3STOI JIO PO3MIISLY MpoOiIeMU. Y TakMX YMOBAaX BH3HAHHS €KOLILY
OKpEeMHM BHJOM 3JIOUHHY B MIKHApOJHOMY IIpaBi Ta BHU3HAYEHHS MOro Micus B iCHYHOiH
CUCTEMI 3JI0YMHIB Ha MiICTaBI IPUTAMAHHUX HOMY YITKAX O3HAaK 3JIaTHI 3MIHHTH CUTYAIlil0 Ha
kpamie. lle ¥ 3yMOBIIIOE TOTPeOy B 3IMIMCHEHHI MONAIBIIUX HAYKOBUX IOCIIDKEHB 3TaJlaHol
IpoOIEMATHKY, KA PO3IIISJa€ThCsl HAMH SIK 3aBJJaHHS Ha 1[0 MyOJIiKaIliio B po3pi3i po3IisiLy
BITUM3HSAHOI ¥ MDKHAPOIHOT MPAKTHUKHU 3 aKIIEHTOM Ha OCTAHHIO.

MeTo10 CTATTi € BUBYCHHS IHUTAHHS JOIUIBHOCTI JIOTIOBHEHHS ICHYFOUOTO IEpEIliKy
MIXKHApOJHUX 3JI0YMHIB, HABEJEHOTO B PUMChKOMY cTaTyTi MiXKHApOIHOTO KPUMIHAJIEHOTO
CyZly, HOBUM iX BHJIOM — EKOIMJOM; aHajli3 3MiCTOBHOTO HAIIOBHEHHS MOHATTS «EKOLMI» 3
OIJIAY Ha KpUTHYHI 3a oOcsiraMu M katacTpogiuHi 3a HAacHiKaMH MacIITaOH HENOIpaBHOI
KON TOBKIJLTFO, sIKi de-facto CTBOPIOIOTH pealibHi 3arpo3u iCHYBaHHIO JIFOJICHKOT IMBLTI3AITIT, Ta
HOro BIUTMBY Ha CTBOPEHHS JI€BOTO MDKHAPOIHOTO MEXaHI3My TPHUTATHEHHS 10 BIATIOBITABHOCTI
JUIs 3a0€3Ie4eHHsT HEB1IBOPOTHOCTI MOKapaHHA MIKHAPOAHUX 3JIOUYHHINB SK OTHOTO 3 €IIEMEHTIB
HiATPUMAaHHS CBITOBOTO NPABOMNOPSAKY Ta 3a0€3Me4UeHHs eKOJIOTTUHOI Oe3MeKH.

Bukian ocHoBHoro marepiaay. BiamosigHo g0 MikHapoIHOTO CIIOBHHKa MeppiaM-
Bebctep ci1oBo «eKoImmy» 03HaYae pyHHYBaHHS 3HAYHIX TEPUTOPIH IPUPOJHOTO CEPEIOBHINA STK
HACITJIOK JisUTbHOCTI JtomuHu [9]. BBeZieHHIO B HAYKOBHI OOIr TEPMiH «EKOLU» 3000B’sS3aHUIMA
B’ernamcnkiii BifHI (964-1975 pp.), ne Oyno BHeplie BHKOPUCTAHO SIK 3aci0 BINIMBY Ha
HABKOJIUIITHE CEPEIOBHIIIC XIMIYHY CYMIIII, II[0 BUKJIMKAE OHKOJIOTIYHI 3aXBOPIOBAHHS 1 TEHETHYHI
MmyTaiii — «Agent Orange». AJie YCBIJOMJICHHS HACIJKIB IIbOTO JJI €KOCHCTEM BiIOYIIOCS
Ti3Hime — juiie Ha nodarky 1970-x pp. — xonu Ha KoHdepeHtii 3 mutans BiHM 1 HAI[lOHAIBHOT
BIIMIOBIANBHOCTI aMepUKaHChKUH Oiosor Aptyp VY. I'ajicToH — oauH i3 aBTOpIB i po3podKu, —
Ha3BaB IIF0 CyMIIIl IPHYKMHOIO 3HHUINECHHS JKYHTITIB B’eTHamy. A Bxke 1972 poky Ha Kondepertrii
OOH i3 HaBKONHIITHROTO CEPEIOBHIIA JTIOANHY MIBEICHKHI TIpeM ep-MiHICTp Yo¢ [laapme y
CBOIlf IIPOMOBI, PO3ITIAAAIOYN TIUTAHHS BENMUE3HUX PyHHYBaHb, CHPUYMHEHUX OOMOapIyBaHHIMH,
MaclITaOHUMH OyiBHULTBAMU Y TIPUPOTHHUX 30HAX 1 BUKOPUCTAHHAM TepOinumaiB, GpakTudHO
3aKpIMUB TEPMIH «CKOIH», BUMAratoud BiJl MDKHAPOHOT CITUTLHOTH TEPMIiHOBO C(hOKYCYBaTHCS
Ha BHpIillIeHH] 3a3HayeHnXx mpobiem [10].

Hacrynni niepiomu Oynm HacudeHi OypXIMBUMH OOTOBOPEHHAMH i/1e1 eKOIUY SIK 0COOIMBOIO
MDKHApOIHOTO TPOTHIIPABHOTO TisIHHS AEpKaBH a00 K MDKHApOIHOTO 3JIO0YMHY, OJHAK Y
MICYMKY BOHA TaK i HE OTpUMAalia OCTATHHOTO MDXKHAPOAHOTO BM3HAHHS. HoBe BimpomKeHHS
i€l imei BimOysocsa Bxke Ha mouatky 2020-x poKiB, KOJIM MDKHApoaHi (axiBIi Ha 4oii 3
npocdecopom ®. Cenncom 2021 poky pos3movanu poOOTy B ckimali HesamnexHoi ekcriepTHOT
TpyIH 3 IPaBOBOTO BH3HAUYEHHs ekormnay. llincymxom ii pobotu crana nedinimist exorumy,
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sKa MicTriia KBaTi(iKaliiifHi 03HaKH IIbOTO MPOTUIIPABHOTO [isSHHS («HE3aKOHHI abo Oe3rimy3mi
Iii, CKO€HI 3 YCBIJJOMJICHHSIM TOTO, IO ICHYE CYTT€Ba IMOBIPHICTh cepiho3HOI Ta/abo
MIIPOKOMACIITaOHOI a00 TOBrOTPHUBANIOI IIKOIM HABKOJIUIIHEOMY MIPUPOAHOMY CEPEIOBHUIILY,
crpuYrHEHOi UMK mistmu» [11]), Ta mpomo3uilis BHU3HATH HOrO II'SITUM MiKHAPOIHUM
31ounHOM y Pumcbkomy cratyti MKC.

He 3anmumumucs ocTOpoHb BUPINICHHS 3a3HAYSHOT POOJIEeMH 1 €BPOTICHCHKI KpaiHH. Y s
benbrii, mHanpukian, B 0cobi denepanbHOi MiHICTEpKH MOBKULIA Kpainu 3akii XatTabi,
BUCYHYB IHIIIaTUBY CTBOPEHHS aJIbsHCY MPOTPECUBHUX KPaiH Ha KOPUCTH BHECEHHS EKOIIITY
1o Pumcekoro cratyry MKC [12]. ¥V keitni 2024 poky iHiliaTuBa Oysia miATpEMaHa TaKOX
IHCTUTYILISIMUA Ta yCcTaHOBamu €Bporelcbkoro Coro3y: 30KpeMa, €BponapiaMeHT 3BepHYBCS
JIo KpaiH-wieHiB OpraHizailii 3 3aKJIMKOM PO MIATPUMKY BU3HAHHS €KOIUIY 32 JOMOMOTOIO
Horo KpuMiHami3amii B CBOIX HaIliOHAJbHHX 3aKOHOJABCTBAX BIAMOBIAHO 10 BU3HAYCHHS,
3anpornoHoBanoro Hesanexnorw ekcrepthoro nanewto [13], a €sponeticekuii ITpaBoBwuii
Inctutyt (The European Law Institute) 3amouaTtkyBaB akTHBHE JIOOi1FOBaHHS MUTAHHS BU3HAHHS
EKOUNAY MIXKHAPOIHUM 3IIOYHHOM.

Hacrymaym KpokoM Ha IbOMY IUBIXY CTAIO yXBaleHHs 25 ciuns 2023 poKy JOBroodikyBaHOT
Pesomronii [TapnamenTerpkoi acambnei Paqu €Bponu «Brinus 30poiHIX KOH(IIIKTIB Ha JOBKLIIS»
(mami — Pesomonis). ITo cyTi, k1rouoBa yBara B Hiif NpUCBAYEHA €KOLMIY MiJ 4ac BiliHH,
30KpeMa, 3HOBY JK TaKH HaroJIOIyeThCS Ha MOTpedi B KoaAU(DiKaIii OHATTS «SKOUI» K Ha
HaI[lOHAJFHOMY, TaK 1 Ha MDKHApOJHOMY piBHsX. | Tak camo B Pe3ororii mpomoHyeThes
BHeCTH 3MiHM 10 PumMcekoro cratyty MKC, nomyduBiin 10 0ro TeKCTy eKOILH SIK OKpEeMHUIt
BUJ 37104nHY [14].

[opsix i3 3a3HaUeHNM BHIIIE OKPEMY YBary, Ha Hally AYMKY, BApTO NPHIUTATH 3’SICYBAHHIO
crerdiky MIXOIB MPABOBOIO PETYIIIOBAHHS SKOIMY HA HAIlIOHATBHOMY Ta MDKHAPOTHOMY
(yHiBepcabHOMY Ta perioHaNbHOMY) piBHSX (Ha mpuKiIaai €Bpomelcskoro periony). IIpo
HaI[lOHAJIbHI 3aKOHOJIABCTBA 3ayBAYXUMO TaKe: €KOIMJ] K CAMOCTIHHUI 3710YMH 3aKpirIeHUH
Yy KpUMiHAJTBHUX HOPMax Jajieko He BCiX KpaiH. 3MICTOBHO cX0xXi Jio cT. 441 KpuMiHaIBHOTO
KOJEKCY YKpaiHH HOPMH € Y BHYTPIITHHOMY 3aKOHOIABCTBI JESKUX KpaiH HA IIOCTPAISHCEKOMY
npoctopi — Monnosw, I'pysii, Kaszaxcrany, Tamxkukucrany, Kupruscrany. Ane € gepxasu, ae
HOPMHM PO eKonuj BiacyTHi. HaToMicTh B iXHbOMY 3aKOHOAABCTBI € HOPMHU IPO YMHCHE
CIPUYHMHEHHS IMTUPOKOMACINTAOHOT, TPUBAJION 1 CEPHO3HOT IIKOM HABKOJIMITHBOMY CEPEIOBHIILY,
BUYHMHEHE TIiJ1 Yac 30poiHOro KoHQIKTY: ABctpanis, AsepOaimxkan, Ectonis, Kanama, Cep0is,
Cnosenis, ®PH, ®@iunsumis, Xopsartis, Yopuoropis [15, c. 159-160]. 3Biacu BUILTHBAE, M0
JUISL BUIMAJKIB, KOJNM EKOIMJ BUMHEHUIl HEe B yMoBax 30poifHOro KOH(IIKTYy (SIKuil €
KOHTEKCTYaJlbHOIO 03HAKOI0 BOECHHOTO 3JIOYHHY), KpUMiHAIBHE TIEPECTiTyBaHHS 32 HHOTO
MOIJIMBO OyJie 3IINCHUTH TITbKM B MEXKax BiJIITOBIIaJbHOCTI 332 €KOJIOT1YHI 3JI09uHH. [e
CTaBUTh Ha MOPAAOK JICHHWH MHUTaHHS MO 3arajbHe BU3HAHHS €KOLMAY SK MOTEHI[IHHOrO
MDKHApPOJHOTO 3JI0YHMHY, IO Tependadae B3ATTS JepkaBaMu Ha ceOe 3000B’s3aHb 10O
KpUMiHATi3aIlii eKOLIIY 11032 KOHTEKCTOM 30pOHHOT0 KOHMITIKTY. AJie TYT 32 OLTBII IETATBHOTO
P0O300py BUSBIIETHCS TICBHA HEBIMMOBIIHICTh Y BUMOTaX MIXKHAPOIHO-IIPABOBUX HOPM IIO/IO
eKoLuay, MOB’s3aHOrO 31 30poiiHMMHU KOHGIiKTamMH, 1 HOopM, HpuitHATHX Ha piBHI OOH
crocoHo 3axucty HIIC. Ii cyTHicTs momsrae B TOMy, IIO OCTaHHI HE BCTAHOBIIOIOTH
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3000B’A3aHb JEPXKABU IIOA0 OKPEeMOi KpUMiHaII3alil eKOIUIY SK YINPaBIiHHA NPUPOIHUMU
mpoiecaMu — JUHAMIKH, CKIaJy YU CTPYKTYpH 3eMIli, OXOIUIIoYH ii 0ioTy, JiTocdepy,
rigpocdepy i atMochepy YM KOCMIYHOTO IMPOCTOPY, TOOTO 3 ypaxyBaHHSM KpHUTEpiiB
MacCIITa0HOCTi, JOBTOTPUBAIOCTI Ta CEPHO3HOCTI MIKOIU HABKOJHMITHHOMY MPUPOTHOMY
cepenosunty [17]. HasBricts miei mpobiemu BusHanu i excrieptn UNEP — [Tporpamu OOH 3
noBkiig — me 2018 poky mig yac nmpoBeneHHs gochimkeHHs «CTaH 3HaHb PO 3JI0YMHH,
SKi 3JIHCHIOIOTh CepHO3HUI BIUIMB Ha JoBKULIsA» [18, c. 27]. IIpo HarampHy motpedy
3aMpoBaKCHHS B MDKHAPOIHY TPAKTHKY TEPMiHA «EKOIHI» OYyI0 HAarojoIIeHO TaKOX Y
KOHCYJIBTATUBHOMY BHCHOBKY MikHapoaHoro TpubyHaimy Moncanto (International Monsanto
Tribunal) y cripaBi Ipo cpUdMHEHHS TPaHCHALIOHATBHOIO XIMIYHOIO KOMIaHi€l0 MOHCAHTO
IITIKOJTA JIJIS1 37I0POB’ S JIF0JIeH 1 HAaBKOJIMIIHBOTO cepenoBuina [19]. Sk 6aunMo, KOHBEHIIHHIHA
MexanisMm OOH, nexmapyroun ri100albHICTh MPOOJIEM €KOJIOTIUYHOT Oe3MeKH, TepeBakHO
CKJIQJIA€ThCS 3 TOJIITHKO-TIPABOBHX aKTiB, CHPSMOBAHMX Ha BH3HAYEHHs 3acall Jep)KaBHUX
MOJIITHK, B SKUX HE MependavyeHi KOHKPETHI 3000B’A3aHHS B Tally3l KPUMIHAIBHOTO TpaBa.
A 1ie 03Hayae, M0 MUTAHHA KpUMiHaTi3allii IEeBHUX BUIIB MOBEIIHKH, SKi IMOCATAIOTH Ha
eKOJIOT1UHY O€3MeKy IIaHeTH, 3aINIIAI0THCS Ha PO3CY JeprKaBH.

AwHaini3 MbKHAPOHO-TIPABOBUX HOPM €BPOIEHCHKOTrO PIBHS IIOAO 3aXHCTy HABKOJIMIIHBOTO
HPHUPOAHOTO CEPENIOBHINA JIA€ THIINHA pe3yibTaT — y HUX JiSHHS, SKi IIOCATaloTh Ha EKOJIOTIUHY
0e3reKy, KpEMIHATI30BaH1, TOOTO BOHH TaKi 3000B’I3aHHS IS ISP KaB-YIaCHUIIb TIepea0adaroTh.
Hampuxnan, Konserris Pagn €Bpornm mpo 3aX¥CT HABKOIMIITHBOTO CEPEIOBHIIA 33 JOTIOMOT OO
KpUMiHaJIBHOTO 3akoHoAaBcTBa Ne 172 (1998 p.), sxa Tak 1 He HaOynga YMHHOCTI, 60 He
HaOpaJia cBOro 4acy moTpiOHoO1 KinbkocTi paTudikaiiii gepxas wieHiB PC [20], un HOBUi 11
BapianT — Koneenyis npo 3axucm 00skiiisa 3acobamu kpuminanvrozo npasa (2025 p.) [21],
ska de-facto € mepmmM Mi>KHAPOIHAM IOPUIUIHO 000B’I3KOBHM JJOKYMEHTOM, CIIPIMOBaHUM
caMe Ha kpuMiHanbHi acniektu 3axucty HIIC Big mxonu. Ti Bke OWIHIOTH SK BiAMOBiAb
Ha TaK 3BaHy «HOTPifHY IJIaHETapHY KpH3y» — 3MiHy KIiMaTy, 3a0pyJHEHHsS Ta BTpaTy
0l0pI3HOMAHITTSL.

KpiM 3Ha4HOT KiJIBKOCTI CYTTEBHX HOBEI, siKi MicTAThcs B Konpenii 2025 p.(opiBHIHO 3
nonepenHsoto Konseruiero 1998 p.), ii xapakTepHOIO 03HAKOIO € Te, L0 MOHATIHHUIT amapar
ii cTareil, iXHA CTpYKTypa H O3HaKN KPUMiHAJIBHO MPOTHIPABHUX TisIHb 3MICTOBHO Y3TOJKEHI
i3 ¢popmymoBanasiMu JJupextuBn €C 2024/1203 npo exonoriuni 3mounHH. Lle 3ymoBiIeHO
(axToM HamaHHS nepkaBamu-wicHamMu €C €BpokoMicii MaHAaTy Ha Y49acThb y po3poOii
KonBenii ayst 3a0e3neueHHs 1iTicHOCTI npaBa Coro3y Ta MOr0 y3TOXKEHOCTI 3 MIKHAPOHUM
mpaBoM. A TOJIOBHE Te, 110 HoBailii po3ainy IV KonBeHilii, 1e BiATBOpEeH1 MOJOKEHHS PO
KpUMiHaNi3amio OisHb, sSKi Bke Oymu B KomBenmii Ne 172 (1998 p.), yMOBHO MOKHA
MOJITMTH Ha TPH Tpynu: 1) IPUIIKCH, 0 KOHKPETH3YIOTh 3a00pOHY, Bu3HaueHy KOoHBEHIIi€0
Ne 172, uepes Buminenns creniansHol Hopmu (cT. 15-18); 2) Hoenu (ct. 20-26); 3) momoxkeHHs,
10 BBOJIUTH TEPMiH «OCOOJIMBO Cepiio3HMiA 370uuH» (cT. 31), 1 mepemniuye Horo kBamidikariniHi
O3HAKU — HASBHICTh YMHUCIY Ta 3B’S30K 3 OJJHUM 3 aJbTePHATHBHUX HACITIIKIB (3 ACTATI30BaHUM
roro mepenikom). Ile MOIOXKEHHS CTBOPIOE MOXKJIHBICTH OIIIHIOBAHHS TaKUX MisiHb, K a00
0c0o0JIMBO KBaTi(hiKOBAHOTO 3JIOYMHY MPOTH JOBKUULL, a0 SIK 370YMHY, IO BiATIOBiZa€E MOPOTY
EKOLINY, X0Ua HEe Ha3BaHUI EKOIMAOM 3 PSITy HOMITHKO-TIPABOBUX MipKyBaHb.
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AHanoriqHui niaxig 3HaxoaquMo B JlupekTusi €Bponeicbkoro napiaMeHTy ta €Bponeinchbkol
Pagu (PE-CONS 82/23) Bin 27.02.2024, ne B n. 21 #merbcs Npo «KBamiikoBaHI YMHCHI
KpUMIiHQJIBHI 3J0YMHH, IO MOXKYTh OXOIUTIOBATH TOBEHIHKY, SIKYy MOXXHa IMOPIBHATH 3
exormaom» [22].

Ipore, gocnimKyrOUH IO MPOOIEMATHKY, TOTPIOHO BU3HATH HASIBHICTD W 1HIIMX BaXITHBUX
JUTSL TOCSATHEHHS KiHIIEBOT METH — 3a0e3IeUeHHs] HeBIIBOPOTHOCTI MOKApaHHS MIKHAPOTHUX
3JIOYMHINB — ACIEKTIB, SK-OT: MOTpedy B pO3pOOIl UITKHX KPHUTEPIiB MisHHSA, SKE MOXHA
BBa)KaTH €KOIMIOM HE JIUIIE 3 MPABOBOTO IMOTIIAAY, a i 3 ypaXyBaHHIM ified Ta IPUHINIIB
NPUPOJHNYUX HAyK; BUBUEHHI BIUIMBY iCTOPHYHOTO JOCBiAY BUIUIAT peHapariif 3a eKoua Ha
MOJITUKY NOOYZOBU MOKJIMBUX BapiaHTIB TAKUX BUIUIAT P HA KOPUCTH YKpPaAiHHU TOLIO.

Baprto B34TH 10 yBaru i Te, 0 BiJCYTHICTh KpUMiHATI3aMl I[bOTO 3JIOYNHHOTO JiSTHHS B
MIXXKHApOJHOMY TIpaBi CHOTOJHI MiABHILYE TOCTPOTY ¥ 0€3 TOro OOIOYOr0 MUTAHHS TIPO
IPUTSATHEHHS 10 BiIIOBiAANBHOCTI HA MIXKHAPOJHOMY PiBHI 0Ci0, SKi BXe BUMHWIN JiSTHHS,
10 32 CBOEK MPHUPOJOI0 MOXKYTh OyTH KBamidikoBaHi Ak ekonua. bo, 3rifHO 3 MpUHIUTIAMH
MIXKHApOJHOT'0 KPHMIHAJIBHOTO TIpaBa, II3HIIIE iX HEMOXIWBO Oylne MPUTATHYTH [0
BIAMOBIZAIBLHOCTI caMe 3a L€l 3JI0YMH.

PosrnsiHeMo, Hampukiaj, MUTaHHS NMOTPEOM B HANpPAalIOBAHHI YITKUX KBali(iKariiHuX
KPHUTEPIiiB €KOIUIY K MIKHAPOJHOTO KPUMIHAJIBHOTO MiSHHS. 3ayBa’kUMO, IO IPOTMO3MLIi
PO CHIBIPAITIO Pa3oM 3 IOPUCTAMU-CIEIAICTAMH 1HIIUX MPUPOJIHUYHX HAYK (Hacammepen
OioJioriB, ekoJIoTiB, reorpadiB, XiMiKiB Ta iH.) € JOPECYHUMH ¥ OOTpyHTOBaHUMHU. Takui
PO3IIUPEHHH, 13 3aIydeHHsIM (axiBIiB Pi3HOTO MPodiro, MiIXiJ 0 0OrOBOPEHHS KPUTEPiiB
eKOLUAY AACTh 3MOry Oinblle 00’€KTUBI3yBaTH I JOMOBHUTHU iX, a OTXKe, I BiAKOpEryBaTu
caMme BU3HAYCHHS CKOIIITY.

Ieprmit MO3UTHBHUIA JAOCBIJ Y IIbOMY ACIIEKTI BXKE 3all0YaTKOBAaHO. [HIIIATHBHOIO TPYIIO0
(baxiBILiB, 1110 IPEACTABISAIOTH Pi3HI raly3eBi HAYKH, Ha MiJCTaBi BUKOPUCTAHHS O10TOMIYHOTO
HigX0Ay po3poOJIeHO IIICTh KPUTEPiiB €KOIUAY, SIKI BpaXOBYIOTh Pi3HI CTPYKTYpHI piBHI
oprasizaiii XUBUX CHCTEM, YHACNIJIOK YOTO FOPUIMYHI TEPMiHM HAIOBHEHI BiIIOBIIHUMH
€KOJIOTIYHUMH Ta 010JI0TTYHIMH 3HaUeHHSAMH [23]. KOpHCHICTh pe3ysbTaTiB POBEICHOT poOOTH
HE BHKJIMKA€ KOJHHX CYMHIBIB, 00 3aCTOCYBaHHs HampalnbOBaHUX (haxiBISIMHU_KPHUTEPIiB
MOJIETIIUTh POOOTY eKCIepTaM, JAI0YM 3MOTY IM 3alpOoNOHYBAaTH KOHKPETHI METOIMKH JUIS
OIIHIOBaHHS 3JI0OYMHIB TPOTH NPHPOAM W HANpPaBUTH CBOI 3yCWIIs Ha 30ip J0Ka3iB
3MIACHEHHS eKOIUAY. AJle, K y)Ke 3a3Havaliocs, TO JIUIIIE Iepmuid qocBia. | BiH, Ha Hamie
MePEeKOHAHHS, 3aCIyTOBYE Ha HAJEXHE MPOJOBKCHHS W MPAaKTHYHE 3aCTOCYBaHHS.

OpnHak MyCHMO BU3HATH, 110, KPiM NPUXIIBHHUKIB KpUMIHATI3AMi] CKOLHTY SIK CAMOCTIHHOIO
CKJIJly 3JI0YWHY, iICHYE ¥ ambTepHATHBHHUW MIAXiX 0 BUPINICHHS 3a3HAYCHOrO MUTAHHS, a
came PO3yMiHHS 3JI0YMHY €KOIMY SIK OCOOIMBO KBaJi(hikOBAaHOTO 3JI0UMHY MPOTU JTOBKIJIIS.
Hus #ioro HampamioBanas B motomy 2024 poky Odic ['enepamsHOro mpokypopa MKC
3aII0YaTKyBaB 3 METOI0 BHUPOOJIEHHS HOBOI IMOJITHKU y cdepi BIANOBITATEHOCTI 32 3aMOMisTHHS
IIKOAW HAaBKOJIMIIHBOMY CEpeIoBHINYy B pamkax MexaHisMmy MKC rpomanaceki ciyxaHHS.
3amuT 1o mepikaB, HEYPSAOBUX OpraHi3alliid, BCIX IHIINX 3aliKaBICHUX CY0 €KTIB CTOCYBABCS
iXHIX TPOIO3MILIi 10 MPOTPaMHOr0 JOKYMEHTA CTOCOBHO CKOJIOTTYHMX 3JIOYHMHIB, SIKi, HA iX
po3cyn, MaroTh mepedyBatu B Mexax topucauknii MKC; cnenundiku poscnigyBaHHS Ta
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CYZIOBOTO TI€pecililyBaHHS 3JI0YHHIB, SIKI BUNHAIOTHCS Yepe3 BUKOPUCTaHHS HaBKOJMIIHBOTO
MIPUPOJHOTO cepenoBria abo MaroTh HachinkoMm 3amonisHHsA mkoau HIIC; 3acrocyBaHHS
MPUHIMITY KOMIUTIMEHTapHOCTI Ta MIXXHAPOJAHOTO CHIBPOOITHUITBA MiJ| YaC KPUMIHAIBHOTO
nepeciilyBaHHsS MDKHAPOIHUX €KOJIOTIUHUX 310UnHIB [24]. A Bxe B TpyaHi 2024 poky Odic
I'enepanpHOTO MMpokypopa MKC onpuiTtoHUB IPOEKT MPOTPAMHOTO JOKyMeHTa — [TomiThHKr
II0JI0 €KOJIOTTYHUX 3JI04MHIB BiAmoBigHo g0 Ctaryry MKC [25].

3a nepion miaroToBKU npoekty a0 Odicy Haminnio Maibke 80 TomaHb Bij pi3HUX CYO €KTIB:
JIEpPXKaB Ta OKPEMUX JICp’KaBHUX OpPraHiB, MDKJIEPKABHUX 1 TPOMAACBKHUX OpraHi3alliif, a Takox i
Bix camoro Odicy I'eHepanpHOTO MPOKypopa Ta iH. Y HUX OyJIM MpeAcTaBlIeH] pi3HOMAaHITHI
miaXomu, cepen sSKuX (IMicis IXHBOTO Yy3arajlbHEHHsS) MOXXHAa BHOKPEMHUTH JIBa KITFOYOBI:
nepuii — npo ouiHroBaHHs 3anonisHHs mxoan HIIC y pamkax Cratyty MKC y fforo unHHiM
penakiii, Ta Qpyrui — 3MIACHEHHS MepeciiayBaHHsI 32 MDKHApPOJHI €KOJIOTIUHI 3JI0YMHH 3a
JIOTIOMOT'OI0 iXHBOT MDKHAPOAHOI KpUMiHaii3alii. BapTro 3ayBaskuTH, 1110 4acTHHA MOTEHIIHHO
JKUTTE3MATHAX TpONo3uiii, orpuManux Odicom ['eHepambHOrO MPOKypopa, HAIPHUKIA
npormo3uilis «Amnesty International» (mpo MiXHapogHY KpUMiHAJIBHY BiIITOBiNATLHICTh
IOPUANYHUX 0Ci0 — Cy0’€KTIB MiANPHEMHHULIBKOI TiSUIBHOCTI, SIKI «POOJIATH 3HAYHUI BHECOK Y
TOKCHUYHE 3a0pyIHEHHS 3€MJIi, ITOBITPS Ta BOJIH, HE3aKOHHY BHPYOKY JIICiB, BUKHIH TAPHUKOBUX
ra3iB Ta iHIII BUNAIKH [IUPOKOTr0, TPUBAJIOTO Ta Cepilo03HOr0 30MTKY NPUPOIHOMY CEPEIOBHIILYY,
0 PO3TJIINAETCS K 3JIOYMHH TPOTH JITOAsSHOCTI [12, ¢. 2]), moci He MaroTh HOPMATHBHOL
0a3u jans peamizarii. I Xo4 KOMIpOMICHHN BapiaHT I i€l TPOMO3UIlT BAAJIOCH 3HAWTH,
[poTe MOTEHIIMHO MUCKYCIHHI MUTAHHS NPOSBIIINCS BXKE Ha CTaJil po3pOOKH JOKYyMEHTa,
SK-OT: CTaTyC KiHIIEBOT'O JJOKyMEHTa Ta MOXIIMBOCTI HOro BUKOpUCTaHHS He TUIbKU Odicom
I'enepanpHOr0 MpoOKypopa Mif yac po3ciifiyBaHHs cuTyanii, a # camum MKC y mporeci
PO3IJIsiLy CIIpaB; BUHUKAE i MUTaHHA MOXKIIMBOIO HEY3roJKeHHs 3 4. 2 cT. 22 Craryty MKC,
BiJIIOB1JTHO JIO SIKOTO BHU3HAYEHHS 3IOYMHY MijIsrae OykBalbHOMY TiayMadeHHto [13].

BucnoBku. OTxe, HaTenep MIKHApOIHUM CITIBTOBAPHCTBOM BXMTI Baromi 3yCHIUIS,
CIpSIMOBaHI Ha BU3HAHHS CKOIMAY OKPEMHM MIDKHAPOIHUM 3JI04uHOM. OfHaK (hiHAIBHOTO
HaMBaXTUBIIIOrO KPOKY — 3aKpIIJICHHS BiANOBiIHOTO (hOpMyITIOBaHHS B PUMCBKOMY CTaTyTi
MKC — noci Tak i He 3p00JIeHO, 10, BOYCBH/Ib, ITOB’SI3aHO 3 JIOBOJI CKJIAJHOKO MPOIIEIYPOIO
BHECEHHS 3MiH /10 IbOI'O MIXHApOJHOTO TOTOBOPY. 3 OMNIAAY Ha L€ Ta YCBIJOMIIIOIOYHU
HarajgbHy oTpeOy B OMepaTUBHOMY BUPIIICHH] 3a3HAYEHOTO MUTAHHS, SIK KOMIPOMiCHHI
BapiaHT, 3aIPOITOHOBAHO aJIbTEPHATHBHUM MIAX1I: Ha PiBHI HOPMU-3000B’s13aHHS — Y Kongenyii
Paou €sponu npo zaxucm dosxkinis zacobamu kpuminarvrozo npasa (2025 p.), a Takox y
MOJIITHKO-TIPABOBOMY BHMIipi — Ha PIiBHI IpOrpaMHOro MokymeHTa — [lOJITHKHM IMOI0
eKOJIOTIYHHX 37104nHIB BifnoinHo 10 Cratyry MKC. I x04, Ha Haie nepeKoHaHHs, yHi(ikoBaHHMIT
HiAXiK 10 PO3YMIiHHS €KOLHUIY B paMKax MEXaHi3My MiDXHAPOAHOI KpUMiHAJIBHOT IOCTHLIT Ta
P€E, 6e3ymoBHO, OYB OH IPUIHATHIM, Y JKOPCTKAX BOEHHUX PEaTisiX ChOTOICHHS BapiaTHBHICT y
BH3HAUCHHI 03HAK EKOLUAY Y BHYTPIIIHEOMY IPaBi SIK «0COOINBO CEPHO3HOTO 3JI0UHHYY, KA
momymieHa i 3adikcoBana B Kompenmii PE 2025 p., € HachmimkoM KOMIIPOMICY U Takox
CIpsIMOBaHa Ha TIOCWJICHHS BiIMTOBIAaTILHOCTI 32 MOCSATaHHS Ha HABKOJIMIITHE CEPEIOBUIIIE, 110
CHPUYMHIIIN TSDKKI Hachmiakd. [IpoTe He BBakaeMo HOro ONTHMAIBHUM, a CIPHHMAEMO SIK
JOIMYCTUMUI Ha HUHIIIHBOMY KOHKPETHOMY eTari pyODKHHH pe3ynbTar, o 3 4acoMm Oyxme
JIOOTIpaIlbOBaHUH.
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M. F. Anisimova, Y. F. Fokin. ECOCIDE IN THE SYSTEM OF INTERNATIONAL
CRIMES: LEGAL NATURE AND PROSPECTS OF IMPLEMENTATION

The article examines the issue of the feasibility of expanding the existing list of
international crimes in international law by including the definition of ecocide as a separate
international crime. An analysis of existing problems with the substantive content of the
concept of "ecocide" (in particular, a clear definition of the qualifying criteria (signs) of this
crime) is carried out, taking into account the serious threat (sometimes to their complete loss)
to natural ecosystems as a whole and their components that are unable to recover independently,
the risks of emergency environmental situations, which have increased by an order of
magnitude in modern conditions of destructive impact on the environment due to a sharp
change in environmental parameters due to a critical number of impact factors activated by
Russia's aggressive war against Ukraine, and the loss of biodiversity within the state, which
has a large-scale negative impact on the state of the environment and the well-being
of Ukrainian society. In this context, its impact on the process of forming an effective
international mechanism for holding international criminals accountable is considered to
ensure the operation of the principle of the inevitability of punishment as one of the
stabilizing elements of maintaining world law, ensuring ecological security and sustainable
development.
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The idea of the need to criminalize the crime of ecocide in international law by including
it in the list of types of international crimes listed in the Rome Statute of the ICC is
substantiated, since the delay in the implementation of this urgent task actually "by tacit
consent normalizes (assumes)" the possibility of avoiding international responsibility for those
persons who have already committed acts that by their nature can be qualified as ecocide.

The author expresses his belief in the importance of continuing research on the above-
mentioned issues in the context of forming a new paradigm of international law, in which
ecological security will be considered a key element of global peace and sustainable development,
which will certainly contribute to ensuring the successful post-war recovery of Ukraine.

Key words: international crime, international environmental security, natural environment
(NE), deterioration of environmental parameters as a result of a critical number of influencing
factors activated by the war, destructive impact on the NE of Russia's hybrid war against
Ukraine, the principle of inevitability of punishment, consolidation of efforts of all countries
of the world to preserve the environment, the need to criminalize the crime of ecocide.
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CTAHOBJIEHHSI MEXAHI3MIB IMPOTUAIT
KOHTPABAHJII B YKPAIHI

Y ecmammi npoananizosano icmopuuni acnexmu CmMAaHO8IEeHHA MeXAHI3MIE NPOMuUii
KOHmMpabarndi ¢ Ykpaini. 3asnaueno aemopcvkuil nioxio Cy4achHux HayKosyie wooo npomuoii
00CHI0INCYBAHUM NPABONOPYUEHHAM SIK CKIA008A MIJCHAPOOHOI cnienpayi 6 HOPpMAMueHo-
npasosomy, 6a2amocmopoHHbOMY MA OP2aHi3aYiliHO-NPaA8o8omy acnekmax. Brazyemucs, wo
HAOAaHA Xapakmepucmuxa NpasosuM IHCMPYMEHMAM HA CYYACHOMY emani Npomuoii yum
NPAsoONOPYULeHHAM MA€E CIamu 6 Hazooi cyb ekmam maxoi OisIbHOCH.

Hazonoweno, wo 3a uacu icnysanns KK Ykpainu 6yno nposedeno wumano Haykosux
PO3POOOK | 00CTIONCEHb NPODIeMU KPUMIHATLHO-NPABOBO2O Pe2yT08AHHL KOHMPAbanou ma
3anobicantns i, OOHAK HAYKOBUX DPO3POOOK MIdDCOUCYUNTIHAPHOSO XAPAKMeEpPY CHMOCOSHO
KPUMIHATIGHO-NPABOBO2O MA KPUMIHONOSIUHO20 AHANIZY KOHMPAbarou 6 YKpaii y eimuusHaHill
Hayyi noku wo He 30iticheno. Kpim moeo, 6 oxpecienux OO0CHIONCEHHSX He SUPIUEHO PO
DyHOaMEHMATbHUX 3a60alb, WO 3HAUWLIU CBOE GMINEHHS 8 CYUACHIU NPAKMUYI KPUMIHATbHO-
npagosoco pecynro8aHHa KPUMIHAILHO2O NpABonopyulents, nepedbavernoeo cm. 201 ma 305
KK Yxpainu, 11020 cyuacHiti KpUMiHONOSIUHINI XAPAKMeEPUCMUyYi, a maxKoxic e@exmusHux
MEXAHIZMI8 NPOMUOLL YbOMY HE2AMUBHOMY SGULLY.

3asnauacmocs, wo npomudis eyunenn0 Koumpabanou 6 Yxpaini nompebye makooc
00 ’EKMUHO20 Nidxo0y, wo nepeddbauac HeoOXIOHICMb BUBUEHHSA NPUYUH [ YMOB, U0 NPOBOKYIOMb
maxe npasonopyuIenHs.

Y maxomy po3yminni 3nauumum € cyodxicensi 4eHux npo me, wo NiOIPYHMAM 0Y0b-51K020
00CTIONCEHHSL € 3a2AbHOPDINOCOPCHKI NIOX00U: Ye Ul OCHOBHI NPUHYUNY, 3aKOHU MA Kamezopii
oianexmuxuy, U cucmemuul nioxio, AKUll € 3a2anTbHOHAYKOBOK) OCHOBOK KOHCHO2O OOCTIONCEHHS,
wo pobumv 1020 3ACMOCYBAHHS ONOCEPEOKOBAHUM 00 GCIi€i 2any3i 3HaHbL | mMakoio, wjo
BUKOPUCMOBYIOMb ) 6CIX Chepax HAyKu, MexHIKU U YAPAaeiinHs, SKi NOMpiOHI 015 NOuyKy
eqhexmusHUX Mexanizmie npomudii KOHMpabauoi.

Brazyemvca, wjo 8 MidCHAPOOHIU KPUMIHONOZI MAKONC, YACMKOBO 88ANCAIOMb, WO EOHICHDb
HAYK0B020 NOWLYKY HAUKpaue HANoGHIOE came CUCmeMHuLl nioxio.

Kniouosi cnosa: xommpabanoa, npomudis, KpUMIHAIbHE NPAGONOPYWIEHHS, 3T0YUH,
KPUMIHONO2IS, KPUMIHATIbHO-NPABOSL MEXAHI3MU, 30pOsl, HAYIOHANbHA Oe3neKa.
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IMocTranoBka nmpodaemu. [lomryk epekTUBHMX MeXaHi3MIB MpOTHIIl KOHTpabaHAl SK B
VYkpaini, Tak 1 B CBiTI 3arajioM 3aJIMIIAEThCS AKTyaJbHHM 3aBIAHHIM YIIPOJOBXK 0araTbox
JICCATHINITE. Y (PaxoBii JiiTepaTypi HEOTHOPA30BO caMe Ha TaKid MO3MIIi HAIOJIATAIN HAYKOBIII.
Bu3Havaroun OCHOBHU UIsS BHBUCHHS KPHMIHAJIBHO-IIPABOBHUX i KPUMIHOJOTIYHUX TPOOIIEM,
30KpeMa HAyKOBUX MOINYKIB CTOCOBHO BHSBICHHS KOHTpaOaHIU SIK KPUMIHAJIBHOTO
TPaBOIOPYIICHHS, 00ITy 3a3HaYCHUX TPEAMETIB KOHTPaOAH M, KPIM TJIaIKOCTBOIBHOT MHECITHBCHKOT
30poi abo OOHOBMX TPHITACIB 110 HEl, MiSUILHOCTI 3JIOYMHHOCTI B 3a3HauyeHii cepi, MeXxaHi3MiB
MIPOTH I OKPECIIEHUM BHIIE SIBUINAM, IOCHITIOETHCSI MOTHUBAITIS JTOCIIHKEHHS ITi€1 TeMaTHKY.

AHani3 ocTaHHIX gocaifzkeHb i myOaikaniii. [{[boMy muTaHHIO OyJI0 IPUCBSYEHO MpALl
BITUM3HAHUX 1 3apyOixHuX ydyeHux. Cepen Hux: I1. IT. Aunpymiko, A. M. babenko, JI. B. barpiii-
[llaxmatosa, 1. I'. Boratupros, B. B. 'omina, b. M. I'onoskin, O. M. JIxxyxka, A. 1. Jlonrosa,
A.TI. 3akamoxk, II. C. Marumescekwii, I1. I1. Muxaitnenko, M. I. Mensauk, A. A. My3uka,
B. O. Hasporekuit, B. I. lakyw, I1. C. Sui, D. Arnott, E. Bianco, J. Claessen, L. Joossens,
J. Keiler, D. Roef Ta ixmi.

HeBupimeni panime npo6jemn. Kontpabana 3aBXIu ClipHiiManacs CyCIiIbCTBOM SK
SIBUIIE TIPOTHIIPABHE W CYCIUILHO HeOe3MeuHe, 10 Hece 3arpo3y I eKOHOMIYHUX 1HTEpeCiB
KpaiHu, rpoMajicbkoi Oe3reku, HOpM Mopaii, Oe3NMeKn KUTTS, 310pOB’s HACEICHHS Ta
HalllOHAJIBHOI OE3MEKM JAEpXkaBU 3arajioM. 3 OISy Ha IIe AisIbHICTH OPTaHiB JEp>KaBHOI
BJIajM Mae OyTH HalliJleHa Ha po3poOKy e(heKTHBHUX MEXaHI3MIB ITPOTH/IIT KOHTpaOaH i, 30KpeMa
Yyepe3 MOCHICHHSI BiMOBITAIBHOCTI, CTBOPEHHS HAJISKHUX MMPABOBHX MEXaHI3MIB CHPUSHHS
JIeTaJbHOMY NEPEMILIeHHIO Yepe3 JIep>KaBHUIH KOPIOH TOBapiB, BAaJFOTH, I[IHHOCTEH, 1HIIOTO
MaiiHa.

MeTo10 70CJTiTzKEHHSI € TIOMTYK e(peKTHBHUX MEXaHi3MIB MPOTHAII KOHTpabaHai B YKpaiHi,
aHaJTi3 CyJacHMX JIOCIIDKEHb 100 MPOTHAIT KOHTpabaHIu B YKpaiHi miJ Jac Jii BOEHHOTO
CTaHy, BU3HAYCHHS aKTyaJbHUX MTUTAHb 1010 BUOPAHOT TEMH JOCITIPKCHHS.

Buknaan ocHoBHoro martepiany. Kontpabanna sk sBuIle iCHye 3 JaBHIX BIKiB i,
Oe3nepeuHo, BIUTMBAIA HAa CTAaHOBICHHS OKPEMHX O3HAK JECPXKABHOCTI, 30KpEMa YCTAaHOBJICHHS
TEPHUTOPIATEHUX MEX KpaiH, PO3BUTOK €KOHOMIYHHMX BITHOCHH MDK HUMH, 8 TAKOXX CTAHOBJICHHS
30BHIIIHBOI Ta BHYTPIIIHBOI TOPTiBii. BOauaeThcs, 1m0 3apoKeHHsT KOHTpadaH I BinOynocs
camMe uepe3 BCTAHOBJICHHS KOHTPOJIIO JIep)KaBaMHU Hajl CBOIMH KOPAOHAMH, BBEJICHHS MUTHUX
nojateit. ToOMy IIJIKOM JIOTIYHO, IO 3aBXKAKM OYIyTh Ti, XTO 3aX04e MOPYIIUTH TpaBUIa Ta HE
CIUTAa9yBaTH MUTA, BUBO3HUTH 3a MEXi KpaiHU 3a00poHeHi nmpeaMeTH. ToX, MOXKIHBO, caMe
JUTSI IPOTHUIIT IHOMY SIBUIILY OyJia CTBOpEHA MUTHHUIIS, 10 3/iICHIOE KOHTPOIb 32 HE3aKOHHUM
TIepEeMIIIIEHHSIM TOBapiB 1 3a00pOHEHMX MPEAMETIB, 110 31 CBOr0 OOKY CIIOHYKAE JI0 TUHAMIYHOTO
PO3YMIHHS MOIIYKY e(hEKTHBHUX MEXaHI3MiB IMPOTHIIi KOHTpaOaH .

«bararo BiKiB MUTHHIIA OyJia 1 3aJUIIAETHCS CYTTEBUM UYWHHHUKOM JEPXKABHOCTI ¥
HE3JIeKHOCTI KOXKHOI KpaiHH, SICKpaBUM ITiATBEPPKEHHSIM BJIAIHOTO 1 (hJIHAHCOBOTO CYBEPEHITETY
K OKpeMoi TepuTOpiaabHOI OAMHHUII. MUTHHUIS Bigirpae BenuKy poib i amst Ykpainu. Jlis
TEPUTOPIi HAIIOI CY4acHOT IePKABH MOHATTS MHUTA SIK TUIATHI 32 MPOBi3 TOBAPIB 3’ IBIJIOCS IIIE
3a gaciB KuiBcpkoi Pyci. V Toif camuii 4ac i BAHUKIIH B CIIOB’STHCHKIH MOB1 TEPMIHH «MHTO 1
«vutHUKY». Y KuiBcrpkiit Pyci, 3a CBiqUEHHAM iCTOPUYHMX JDKEpeEN, BIIOMOCTI PO KOHTpaOaHITy
natoBaHi me IX—X cTomiTTsaMH, oJfHaK 1 BUSHAHHS NMPUHIIUIO HA0araTo Mmi3Hile, MpUOIH3HO
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B XII-XIII cTomiTTsX, camMe TOJ1 JepxKaBa depe3 YAOCKOHAJICHHS IPAaBOBUX MEXaHI3MIB cTana
pearyBaTi Ha KOHTpaOaHIy». [leprmmu kKoHTpaOaHIUCTaMH, 32 TBEPIDKEHHSM BUCHHUX, Ha Pyci
Oyyr iHO3eMHI KyTIIIi, ITOYMHarouu 3 npenctaBHukiB ['an3u B Horopomi y XI-XVI ctomiTrsx,
a moTiM i anrmificeki kymui —y XVI-XVII cronitrsix [1, c. 8].

BoOadaeThbes, 110 Ha BHOKPEMIICHHSI HETATUBHUX YMHHHKIB, SKi BIUIMBAIOTh HA IMOBEIIHKY
IIOJI0 MOPYIISHHS MOPSJIKY IIEpEMIIIEHHSM TOBapiB / MpeaIMETIiB uepe3 MUTHHIO, TiI0Th
reorpagiuHe po3TallyBaHHs, iCTOPisS PO3BUTKY, COIIAILHO-€KOHOMIYHI MapaMeTpH, eMorpadiuna
CHUTYaIlis, MirpamiiHi Iporecy, KyJIbTYpHUN PO3BHTOK, iH(PpacTpykTypa Tomo. L{i mokazHUKH
€ JpKepenaMu iHpopMalii Ipo cepeloBuIle, B SIKOMY (GOPMYIOThCS YMHHHUKH, 10 CIIPUSIOTH
PO3BUTKY KOHTpaOaHIHOI AISUIBHOCTI 3 AaBHIX 4aciB [2, ¢. 310].

Tos 3rogoMm, 3a JIATOBCHKO-TIOJIBCHKOT A00M, B Ykpaini y XVI — nepmriii monoBuHi
XVII cromiTrs noyano BiOyBaTUCS TOCTYIIOBE 30LIBIIIEHHS TOBApOOOIry, Mo OyJI0 3yMOBICHO
TaKVMH YMHHUKAMH, SIK 3MEHILIEHHS! 00CATIB CUTbCHKOTOCIIONAPCHKOTO BUPOOHUIITBA B KpaiHaX
3axinHoi €Bponu Ta nepeTBOPeHHs iX, 30kpeMa Bennkoi Bpuranii Ta CrionyueHUX MpOBiHILH
Hinepnauzais, y puHOK 30yTy CIIbCBKOTOCIOAAPCHKOT MPOMYKIli Ta CUPOBHHHM, IIBHIKE
3pOCTaHHS IiH Ha CIIbCHKOTOCTIONAPCHKY MPOAYKITiIO OiIbIlle HiXK Ha BITYH3HIHI Ta 1HO3EMHI
MIPOMUCIIOB1 ToBapu [3].

Sk 6auMMO, iICTOPHYHO MPOCIIIIKOBYETHCS] HEPO3PUBHUIA IIPOLIEC CTAHOBIICHHS Ta 3a0€3MCUEHHS
E€KOHOMIYHOT'O 3pOCTaHHsI Yepe3 3a0e3MeYeHHS CIUTATH MHUTA Ta TONITYKY MEXaHi3MiB MPOTHIIT
KOHTpaOaH/I.

Ha nmouatky XX cTOMITTS, KOJIM YKpaiHa MOBHICTIO CTasa MiAKOHTPOJIBHOIO pocii, 19 rpyaHs
1928 poky Oyno yxBajieHO pamsHChKHF MuTHuUiI Kozekc, e B c¢T. 164 ta 165 Oyno 3akpirieHo
3arajbHe BH3HAUYCHHSI MPOCTOi, a B CT. 166 — MOHATTS KPUMIiHAIBHO KapaHO! KOHTpaOaH/IH.
Iiero penmakiiero 3akpimieHo: «IlepemilieHHss Yyepe3 KOPAOH TOBapiB, IIHHOCTEH UM THIIHAX
IPEAMETIB MOB3 MUTHI YCTAaHOBU YM Yepe3 IIi YCTAaHOBH, aji€ 3 MPUXOBYBAHHSIM BiJf MUTHOTO
KOHTpOIIO; 30epiraHHs KOHTpabaHAHUX TOBapiB; 30yT TOBapiB, BBE3CHUX 3-3a KOPIOHY 0e3
CIUUIATH MHTA, & TAKOX 13 CIUIATOI0 MUTA, ajie 0e3 mpaBa 30yTy; CHCTEMaTHYHHH MPpoIax 0e3
JI0O3BOJTY TMPEIMETIB, BBE3CHHUX 3-3a KOPJOHY MacakhpamMu OE3MHUTHO Ta Oe3JileH3iHHO;
CHCTEMaTH4HUH npopax 0e3 103BOITy MPEIMETIB, OTPUMAHUX 13-32 KOPIOHY O€3IIIeH31HHO B
MOIITOBUX BiANPaBIICHHSX; HE3aKOHHMIA BUBI3, BBi3, IEPECUIIKY Ta TIEPEBE3CHHS 3a KOPJIOH Ta
3-32 KOPJIOHY BJTFOTHUX Ta (DOHIOBUX IIHHOCTEH» [4].

3rigHo 31 cT. 166 BUINE3a3HAYCHOTO KOJICKCY KPUMIHAJBHO KapaHOK KOHTpaOaHIow Oyiu:
«[lepemimieHHs] BaHTaXiB MOB3 MUTHI YCTAaHOBH 3a JIOTIOMOTOIO CIEI[aIbHO JUTSl Ii€i Iifi
NPH3HAYEHUX IEPEeBi3HUX 3ac00iB; MPHXOBYBAHHS KOHTPaOAHIHHUX BAHTAXIB Yy MPHMIIICHHSX,
0COOJIMBO JUIA iX NMPUXOBYBAaHHS NPUCTOCOBAHWX; KOHTpabaHNa, MOB’s3aHa 3 IMiIPOOKOI0
JIOKyMEHTIB YM TPUKPUTTSIM BaHTaXIB JOKYMEHTAMH, IO BiIHOCATHCS JO 1HIIOTO BaHTAXY;
y4acTh B OpraHizaiiii, o 0e3mocepeiHpo 3MiHCHIOE KOHTpabaH y; TIPH BUMHEHHI KOHTpaOaHan
BHKOPHCTOBYETHCSI 0COOAMI 030pOEHHST; BUMHEHHST KOHTpaOaH/I| TIOCaI0BUMH 0co0aMH (CITy>KOoBa
KOHTpabaHza), o 0e3nocepeTHb0 MAlOTh 3B 530K 3 MUTHHIICIO, & TaKOXK IOCAIOBOIO 0CO0OIO,
sKa Maja MOXJIMBICTh BHKOPHCTATH JUIsl 1IUIEH KOHTpaOaHIU CBOE CIYy)KOOBE CTaHOBHIIIC;
BUYMHEHHS KOHTpaOaHIu OibIlie JBOX Pa3iB MPOTATOM TPHOX POKIB, UM 30epiraHHs, MepeBE3CHHS
a0o TOpTIBIA 3aBiIOMO KOHTpaOaHTHWMH MPEIMETaMH Y BHUIIIAAI MPOMHUCIY; KOHTpaOaHma
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BHOYXOBHX PEUOBHH Ta 30poi, BIHCHKOBOTO CHOPSPKEHHSI, MOBITPSHUX CYyAEH, TelerpagHoro
Ta paaioTeNe)OHHOTO MailHa Ta BUBI3 aHYJIbOBAaHUX IIHHUX TarepiB; 3aHATTA Yy BHIJISAII
IIPOMHUCITYy HE3aKOHHHM BHBE3CHHSM, BBO30M, MEPECHIIKOIO Ta IEPEBO30M 3a KOPIOOH 3-3a
KOP/IOHY BaJIFOTHUX Ta (DOHIOBUX IIHHOCTE» [4].

BiacHe, kpuMiHaJIbHE 3aKOHOJJABCTBO B YACTHHI 3amo0iraHHs KOHTpaOaHi, [0 CKIaIocs
J0 1928 poky, 3anmImmanocs He3MIHHAM YIIPOJIOBXK TPUALSATH POKIB — 10 MPUUAHATTS 25 TpYyIaHS
1958 poky 3akony YPCP «lIpo kpuMiHaibHy BiAIOBILAANBHICTb 32 AEpKaBHI 3J0YMHUY [5].
Bignosigno g0 KK YPCP 1960 poky kpuMmiHajibHa BiANOBiJadbHICTh 3a KOHTpaOaHIy
BcranoBioBaiacsa B ¢r. 70 KK YPCP, mo po3ramopyBanacsa B riaBi | Ta Hamexana 1o
KaTeropil «IHIIi 3;T09nHY IPOTH AepKaBm» [6].

ITocTiitHe 30inbIIEHHS 0OCSTiB KOHTpaObaHAHOI 3JI0YMHHOI AISUIBHOCTI Ta BiICYTHICTh
caMe TOBapHOi KoHTpabaHu. BHacIiok mporo Oyia copMoBaHa rpyria MUTHHAX TIPaBOIIOPYIIICH,
sIKa ICHy€ TTOPSA i3 KpUMIHAIBHO KapaHUMHU AiSTHHAMY, 3a SIKUMH 30epirnacs Ha3Ba «KOHTpadaHIa».
OpHak y CBIZIOMOCTI HacelleHHs Ta Cy0’€KTiB 3alOODKHOI JISUTBHOCTI TIOHATTSA «KOHTpaOaHaa»
(bakTHYHO, SIK 1 paHille, PO3MOBCIOKYEThCS Ha MPABOMOPYIIICHHS, ITOB’SI3aH] 3 TEPEMIIIICHHM
TOBapiB / MpeJMETIB Yepe3 MUTHUN KopaoH. [Ticns movyaTky BoeHHOT arpecii pd npotu Ykpaiau
CUTYallisl yCKJIaAHWIACA TTOSBOI0 TUMYACOBO OKYIIOBAHHUX TEPUTOPIil i3 pi3HUM NpPaBOBUM
CTaTycoM (3 MOy MUTHOTO PeXUMY). BOadaeThCsl, M0 11e BU3HAYAE JOMUTHHICTH BUOKPEMIICHHS
CaMOCTIHHOTO eTany PO3yMiHHS MPaBONOPYIICHb, TIOB’ I3aHUX 3 TIEPEMIIICHHSAM TOBapiB /
OpeMETIB Yepe3 MUTHHI KOpIoH [7, c. 27].

Y HaBYadbHUX IOCIOHMKAaX IMOYAJM BUKOPUCTOBYBAaTH Matepian IOJO MOITHOJIEHOTro
aHaIi3y, 30KpeMa, i YMHHOTO 3aKOHOAABCTBA, MPAKTHYHUX aCTICKTIB POOOTH OKPEMUX JEpKaBHIX
OpraHiB 1 ONpAIfOBaHHS JIITEpaTypHUX JHKEPEI, 3BepTaTH yBary Ha IpaBOBY Ta KPUMIHOJIOTIUHY
XapaKTEePUCTUKY KOHTpaOaHI1, HaJaBaTH OMUC HampallbOBaHWX MEXaHi3MiB BHPINICHHS ITi€l
npobJiemu [8].

ITepmum MoHOTpadhiYHUM JTOCTIDKEHHIM KPUMIHATBHO-TIPABOBOTO CIIPAMYBaHHS CTalia
pobota O. M. Omernbuyka e 2002 poky, B SIKOMY aBTOpP «IOCTIANB HU3KY MPOOJIEMHUX MHUTAHb
TEOPETUYHOI'0 Ta MPAKTHYHOTO 3HAYCHHS, [TOB’S3aHMUX 13 aHATI30M KPUMiHAIBHO-IIPABOBOTO
3ano0iraHHs KOHTpabaH . TaKok «OKpeclnB MPOOJEeMHI aCIeKTH BiIIOBINAJIBHOCTI 3a
KOHTpabaHAy B Teopii KPUMiHAJIBHOTO MpaBa, COIAIbHOI 3yMOBJIEHOCTI KpUMiHAIbHOI
BIJIIIOBIAAILHOCTI B YKpaiHi 3a Iie MPaBOMOPYIICHHS, IPAaBOBOI XapaKTEPUCTUKH CKIIATY
KPUMIiHAJIFHOTO TpaBonopymeHHs, mo mnepeabdadeHo cr. 201 KK Ykpainu, okpemi nuranas
BiIME)KYBaHHsI KOHTpaOaHIW Bil CYMDKHUX KPHMIiHAJIBHHUX MPaBOMOPYIICHb Ta MPOOJIEMH
NpU3HAYCHHS ITOKapaHHS 3a KoHTpabanxay». Kpim Toro, aBTop I BIOCKOHAJICHHS
JOCHIDKYBAHOI KPUMIHAIBHO-TIPABOBOI HOPMM 3allpOIOHYBAaB JONOBHUTH ii KBai(hiKOBaHHUMHU
03HaKaMH, SIK-OT: «BUNHCHHS KOHTPaOaHIH IIIIXOM 3aCTOCYBAaHHS HACHIIBCTBA IO OCOOH, SKa
3I1HCHIOE MUTHHH 200 MPUKOPAOHHUI KOHTPOJIBY, «BUNHEHHS KOHTpabaHIN B OCOOJIHMBO
BEJIMKUX PO3Mipax», «3 BUKOPHUCTAHHSM 3aC00iB €JIEKTPOHHOTO 3B’ s13Ky» [9, c. 11].

IocTymoBo mocwimiacs aHaNITHYHA PoOOTa MIOAO MOMYKY e(pEeKTHBHUX MEXaHI3MiB
npotumdii KoHTpabaH[i, i Ha ChOTONHI 3MIHCHEHO MPABOBUI aHAN3 CKJIAAy KPUMIHAIBHOTO
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MPaBOMOPYIICHHS. PO3MISHYTO NHTAHHA BIiAMEXKYBaHHS KOHTpaOaHAM BiJ CYMDKHHX
MPABOMOPYIIEHb Ta BUCYHYTO IPOMO3MIII OO0 BIOCKOHAJICHHS KPHMIHAJIGHOIO 3aKOHOIABCTBA
VYkpaiau. MicTSAThCS OCHOBHI IMOJIOKEHHS IOPUIUYHOTO aHAIi3y CKIIaJly IMPaBOMOPYIICHb,
nependayenoro ct. 201 KK Ykpainu [10, c. 18].

Bapro 3a3HaunMTH, IO YAOCKOHAIEHHS HAlllOHAJHHOI'O KPHUMIHAIBHOTO 3aKOHOJABCTBA
IOJI0 TPOTHII KOHTpaOaH/i BiOyBaeThCA 3 ypaxyBaHHSAM TO3UTHBHOTO 1HO3EMHOTO IOCBIfY:
Benukoi bpuranii, Criomyuenux IltaTiB AMepUKH Ta ASSIKUX JCpXKaB, a TAKOXK BKa3ye€ThCS
Ha 1oTpeOy B 301IbHIEHHI KiIBKOCTI KBamiikamifHMX i cyTo KBamiiKyBaJbHHUX O3HAK
KoHTpabanmm [11, c. 18].

BomHovac BapTO 3BEepHYTH yBary i 4ac JNOCIIKEHHS €()EKTUBHHX MEXaHI3MiB MPOTHI
KOHTpabaHl B YKpaiHi Ha moTpeOy y BpaxyBaHHI Ta BUKOPUCTAHHI MO3UTHBHOTO JOCBiTY
1iei nisnbHOCTI B ycix KpaiHax cBity. Tak, y BracHomy nociipkeHHi O. O. XKXutHuii ciaymHo
3ayBaXKMB, KM € OCHOBHE 3aBIaHHS KPHMiHAJIBHO-IIPABOBHX JOCTIKEHb y 3apyOiKHOMY
KpUMIHAJILHOMY 3aKOHOAABCTBI. L{e KpuMiHAIbHE MPaBO iHO3EMHUX JCPKaB SK MOPIBHIHHS
pI3HUX HAI[lOHAIBHUX KPUMIHAIBHO-IPABOBUX CHCTEM JUIS BHSBIICHHS IO3UTHBHHX a0o0
HEraTUBHUX MeXaHi3MiB IS 3all03MUeHHs nepioro abo 3anodiranus apyromy [12, c. 11].

BucHoBkn. Omxe, omyk e(heKTHBHUX MEXaHI3MIB MPOTHIIT KOHTPaOaHIi — 1€ Pi3HOBEKTOpHA
CHCTEMa HAyKOBHUX IOIIYKIB, 10 BUBYAE IUTaHHs TOBApOOOIry Yepe3 MUTHHUI KOPIOH YKpaiHu
1032 MUTHHM KOHTpOJieM a0o0 3 IpPUXOBYBaHHAM BiJl MHUTHOTO KOHTpPOJIO Ta 3abe3meuye
Migpo3aidaM MHTHOI W TPUKOPIOHHOI CIy’)KOM BIPOBaKyBaTH KOMILIEKCH HAyKOBO
0OTPYHTOBaHUX MEXaHI3MiB MIPOTHIii BYUNHEHHIO KOHTpabaH I B YKpaiHi.
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S. V. Kaminsky. FORMATION OF ANTI-SMUGGLING MECHANISMS IN
UKRAINE

This article analyzes the historical aspects of the formation of anti-smuggling mechanisms
in Ukraine. The author's approach of modern scientists in combating the investigated offenses
as a component of international cooperation in the regulatory and legal multilateral and
organizational and legal aspect is noted. It is indicated that the given description of the legal
instruments at the current stage of combating these offenses should be useful to the subjects of
such activity.

It is noted that during the existence of the Criminal Code of Ukraine, many scientific
developments and studies of the problem of criminal-legal regulation of smuggling and its
prevention were carried out, but scientific developments of an interdisciplinary nature
regarding the criminal-legal and criminological analysis of smuggling in Ukraine have not
yet been carried out in domestic science. In addition, the outlined studies have not solved a
number of fundamental tasks that have found their embodiment in the modern practice of
criminal law regulation of the criminal offense provided for in Art. 201 and Art. 305 of the
Criminal Code of Ukraine, its modern criminological characteristics, as well as effective
mechanisms for countering this negative phenomenon.
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It is noted that combating smuggling in Ukraine must also take into account an objective
approach, which involves the need to study the reasons and conditions that provoke such an
offense.In this sense, the judgment of scientists that the foundation of any study is generally
philosophical approaches is significant: these are the basic principles, laws and categories of
dialectics; it is also a systematic approach, which is the general scientific basis of every
study, which makes its application indirect to the entire field of knowledge and one that is
used in all areas of science, technology and management, which are necessary for the search
for effective mechanisms to combat smuggling.

It is indicated that in international criminology, it is also partially believed that the unity
of scientific research is best filled by a systematic approach.

Key words: smuggling, countermeasures, criminal offense, crime, criminology, criminal
justice mechanisms, weapons, national security.
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Y cmammi 30ilicneno kKomniexcHuli HayKo8uli aHANI3 NPAa HA CNPABeOaUBUll CYO Y
KPUMIHATLHOMY npoyeci YKpainu Kpize Npusmy MINCHAPOOHO-NPABOSUX CMAHOApmMie ma
npaxmuku €gponeticbkoco cydy 3 npag aoounu. Poskpumo smicm cmammi 6 Kousenyii npo
3axucm npas AOUHU i OCHOBONOLONCHUX C80000 MA BUSHAYEHO il KIIOYO8I eneMeHmu, cepeo
SAKUX He3ANeHCHICMb | 6e3CIMOPOHHICMb CYOY, 3MALANbHICMb i PIGHICMb CMOPIH, PO32150
CNpPasu 6MPOO00BIHC PO3YMHO20 CIPOKY, NPE3YMNYIs HeGUHY8AMOCHI, 3a0e3nederts eqheKmueHo20
npasa Ha 3axXucm i HAAeNCHA MOMUBAYIS CYOOBUX PIlUeHb.

Ocobnusy yeazy npudineno 3nauenuo €8poneticokoi KOH8EeHYIL npo 3axucm npas aHoouHuU
i OCHOBONONONCHUX CB0DOO 5IK OCHOBHO20 MINCHAPOOHO20 OOKYMEHMA, WO BUSHAYAE CMAHOapmiu
Cnpaseou8o20 npasocyo0s ma Mae npsamy 0il0 8 HAYIOHALHIL NPagosil cucmemi Yxkpainu.

Hazonoweno, wo npaxmuxa €eponeiicbkoeo cyoy 3 npas JoOUHU € 0A#CePenom MAYMA4eHHs
noaodcenv Konsenyii ma € 0606 ’s13k06010 015 8paAXy8aHHS HAYIOHATLHUMU CYOAMU Ni0 dac
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300ticHeHHs npagocydos. Y ybomy KOHMeEKCmi RiOKpecieHo Nompeby 8 CUCTHEMHOMY 3ACMOCY8AHHi
npasosux nosuyiti €CIIJI y KpuMiHAIbHOMY HPOBAOINCEHHT 3 Memoi0 3a0e3neUeHHs PeaibHO20,
a He PopMATbHO2O OOMPUMAHHSA CIMAHOAPMIE CNPABEOIUBO20 CYO).

Ipoananizosano npasosi nosuyii €CILI y cnpasax «Delcourt v. Belgiumy (/leaxyp npomu
benveii), «Kudta v. Polandy (Kyona npomu Ionvwi), «Salduz v. Turkey» (Candys npomu
Typeuuunu), «Piersack v. Belgiumy (I1’epcax npomu benveii), «Barbera, Messegué and Jabardo
v. Spainy (Fapb6epa, Mecceze i Xabapoo npomu Icnanii), « Taxquet v. Belgiumy (Taxe npomu
benveii), axi cmanu niotpynHmam @GopmysaHHs CYYACHUX CMAHOAPMIE CNPABEOIUBO2O
KPUMIHANLHO20 NPOBAONCEHHSL.

Oxpemy ysazy npudinerno npobiemam iMniemenmayii 3a3HaveHux cmaHoapmis y HayioHalbHe
3aKOHO0ABCMBO MA NPABO3ACMOCO8HY NPAKMUKY YKpainu. Busnaueno ocHogmi nesupiwieni
NUMAHHA, 30KpeMd HAOMIPHY MPUBANICMb KPUMIHANLHUX NPOBAOAICEHb, HEOOCMAMMHIO
AP2YMEHMOBAHICMb OKPeMUX CYOO8UX pilueHb, npobiemu 3abe3neuents peaibHoi npoyecyanbHol
Ppi6HOCMI CMOPIH Ma 0oCmyny 00 adBOKama 3 MOMeHNty (axmuuroeo 3ampumartsa. OOTpyHmosaro
nompeby 8 nooanbuloMy 800CKOHANEHHI KPUMIHANLHO2O NPOYECYanrbHO20 3aKOHOO0A8CHEa
3 ypaxysauuam npaxmuxu €CIIJI i nocunenns eapanmiil nesanexcHocmi cyoy. 3pobueno
BUCHOBOK, W0 epekmueHa peanizayis npasa Ha cnpaseonuull cyo € GU3HAYANLHOIO YMOBOIO
VMBEPONCEHHS NPUHYUNY BEPXOGEHCMEA NPABA Ma 3MIYHEHHS 008ipu 00 cy008oi 61adu 6
VYkpaini.

Knwuosi cnosa: npaso na cnpageorusuii cyo, KpUMiHAIbHULL npoyec, KpuMinaivHe
npoeaoddicertsi, €6ponelicbka KOHGEHYIsl NPO 3aXUCH NPA8 TIOOUHU | OCHOBONOIONCHUX c80000,
npaxmuxa €8poneticbko2o cy0y 3 npag JOOUHU, NPOYECYanNbHi 2apanmii, He3aNedCHICMb i
be3cmoponnicms cyoy, po3yMHUL CMPOK, NPABO HA 3AXUCH, 8EPXOBEHCMBO NPABA.

IMocranoBka mpo0/eMH. AKTyalbHICTh JOCHIKCHHS TpaBa Ha CHpPaBEUIMBUH CyI y
KpPHUMIHAJIBHOMY TIPOBaPKEHHI 3yMOBJIEHA HOTO (hyHIAMEHTATEHUM 3HAYCHHSM JIIS 3a0€3CUCHHS
BEPXOBEHCTBA IIPaBa Ta TapaHTYBaHHS IPaB i CBOOO JIFOIMHH. Y CYJaCHHX yMOBaX pethopMyBaHHS
CyJIOBOi CHCTeMH YKpaiHH, TapMOHi3allii HAI[IOHAJTBHOTO 3aKOHOMABCTBA 3 MIKHAPOIHUMH
CTaHJapTaMH Ta iHTerparii 10 €BpONeHChKOro MpaBoOBOTO MPOCTOPY NMUTAHHA PEaTbHOTO
3a0e3MeYeHHS CIPaBEJTUBOTO CYJIOBOTO PO3TIISAAY HaOyBae 0COOIUBOT aKTya IbHOCTI.

Ile mpaBo mepeadadae KOMIUIEKC MPOIECyATbHUX TapaHTiH, cepell SKUX He3aIeKHICTh
1 6E3CTOPOHHICTD CyNy, PO3YMHI CTPOKH pO3IJIALy CIIPaBH, PiBHICTb CTOPiH, MPE3YMIIIis
HEBMHYBATOCTI Ta 3a0e3NedyeHHs IpaBa Ha 3aXWCT. BoaHodYac NpakTHKa HAaIiOHAJIBLHOTO
MPaBO3aCTOCYBAHHS CBIIYUTHh MPO HASBHICTH MPOOJEM, TOB’A3aHUX 13 MOTPUMAHHAM IIHUX
CTaHIAPTIB, IO MiATBEPIKYETHCS 3HAYHOIO KUTBKICTIO 3BEPHEHb 10 €BPONEHCHKOTO CYAy 3
npaB moauHu (gani — €CILI).

Taxk, 3a poxu wieHcTBa B Pani €Bponu npotu Ykpainn €CIUI sunic monazn 2 000 pimieHs.
3HavHa YaCTHUHA IIUX PIlIEHb CTOCYETHCS MOPYIICHB CTATTi 6 €BpOMeichkoi KOHBEHIIIT (TIpaBo
Ha CIIPaBEUINBUH CyI), 30KpeMa B IIMTAaHHAX TPUBAJIOCTI MPOBAKECHHS, HE3AJICKHOCTI CyLLy,
JIOCTYITy IO CYAy Ta Mpe3yMInii HeBWHyBaTocTi. LI maHi MiATBEpPIKYIOTh: MPOOJIEMHU B
peaiizamii mpaBa Ha CIIPaBEIIUBHI CYIl HOCSTh HE TOOJUHOKUI, a CHCTEeMHHH xapakTep [1].

Oco06nMBOi aKTYaJbHOCTI TOCTIUKEHHS Ha0yBa€ B YMOBaX BOEHHOT'O CTaHy, OCKUIBKH
B Ilei mepioJ moTpiOHO 3a0e3meunTH OanaHC MiK MyONIYHAMHU IHTEpECaMU Iep)KaBh Ta
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rapaHTisIMH TIpaB 0COOM B KPUMIHAIBHOMY ITPOBaDKeHHI. Tak, aHaii3 MDKHApOJHUX CTaHIApTiB
CIIPaBEITMBOTO CYNy Ta iXHBOI peamizallii B HAIIIOHAIBHOMY KpHMiHAJIBHOMY TIpOIeCi €
BaroMHM JUIA BJIOCKOHAJICHHS 3aKOHO/JABCTBA Ta IIPAKTUKH HOTO 3aCTOCYBaHHSI.

AHaJji3 ocTaHHix pociaimkens i myoaikamiii. [IpoOiiemaTHKy mpaBa Ha CHpaBeIIMBHMA
Cyll Y KpUMIHAIBHOMY IIpOIIECi, 3a0€3MeUeHHs MPOoIeCyalbHUX TapaHTill Ta IMIIeMEHTAIlil
crannaptis €CILI y HarioHanbHe 3aKOHOIABCTBO JTOCHIIKYBAJIM YKpaiHChKI HAyKOBLI, 30KpeMa
B. Tamiit, O. Karutina, M. XaBpoHtok, JI. JIoboiiko, 1. I'mosrok, O. 11Iumno, B. Trottorin, O. barmypka,
C. I'onosatuii, M. Muxeenko, O. "aligak Tomio.

HesBakaroun Ha pedopMyBaHHS KPUMIHATEHOTO HPOIECYaIbHOTO 3aKOHONABCTBA YKpaiHU
Ta ¥oro opieHranito Ha ctanmapta €CIIJI, psn npobieM y cdepi 3abe3nedeHHs mnpaBa Ha
CIIpaBeIUIMBUI CyJ| 3aJIUIIAETHCS HEBHUpIIICHNM. 30KpeMa, aKTyalbHO € IpobliieMa HaaMipHOT
TPUBAIIOCTI KPUMIHATLHUX NPOBAKCHB, 10 CYNIEPEYUTh BUMO31 PO3yMHHUX CTPOKIB PO3TIISTY
CIIPaBHU; HE MOBHICTIO 3a0€3MeUeHO pealibHy MPOLEeCyalbHy PIBHICTh CTOPiH, OCOOIUBO 100
MOIJIMBOCTEH CTOPOHHM 3aXHUCTy B 30MpaHHI Ta NOCTIIHKCHHI JOKa3iB; CIIOCTEPIraeThCs
(hopManbHHH TAXI JO OMIHIOBAHHS JOKA31B 1 HEJIOCTATHS MOTHBOBAHICTh OKPEMHUX CYIOBUX
pillIeHb; 3aJMIIAIOTHCS MUTaHHS 100 TAPAaHTYBaHHS HE3aJISKHOCTI Ta OE3CTOPOHHOCTI CYY;
ICHYIOTh TPYIHOIII i3 3a0e3MeueHHsIM ¢(eKTHBHOTO MpaBa Ha 3aXHCT HA PaHHIX CTaaifX
MPOBAKEHHS, a TAKOXK MPoOJIeMUu OOIPYHTOBAHOCTI 3aCTOCYBaHHS 3alO0DKHUX 3aXOMiB,
30KpeMa TPUMaHHs il BapTOlO; TOJATKOBUX BHKIIMKIB HaOyBae HEOOXITHICTh JOTPUMAaHHS
MPOLIECYATFHIX TapaHTIH B YMOBaX BOEHHOTO CTaHy Ta 3a0e3NeyeHHs OaaHCy MK ITyOIITHIMU
iHTEepecaMy JepKaBH 1 paBaMU OCOOH.

MeTo10 10CJTi/IZKEeHHS € aHaJIi3 ITpaBa Ha CIPABEIIMBUH CyJl Y KPHMIHATEHOMY IPOBADKEHHI
YKpaiHu Kpi3b NPU3MY MIDKXHApPOAHUX CTaHAApPTIB, 30KpeMa npaktuku €CIUI, Bu3HaueHHS
mpo0JieM Horo peaiizaiii B HalllOHAJIBHINA MPaBO3aCTOCOBHIN MiSTIBHOCTI Ta OOIPYHTYBaHHS
HaIpsMIB yIOCKOHAJIEHHS! KPUMIHAJIBHOTO MPOLECYAIBHOTO 3aKOHOABCTBA i CY/IOBOI MPAaKTHKU
3 METOI0 3a0e3MeueHHs €(PEeKTUBHOTO 3aXHUCTY MPaB i CBOOOT JTFOIUHH.

Bukaax ocHoBHOro marepiany. Bapro mouatu 3 TOro, M0 MDKHApOAHI CTaHAAPTH
MpaBa Ha CIpaBeIMBHNA cyJ chopMoBaHi Hacamrepel y MONoxeHHsXx cTtaTTi 6 KonBeHil
PO 3aXHCT TpaB JIFOJWHKU i OCHOBOIOJOXHHX CB000OJ 1950 poKy, a TakoX y IpPaKTHII
€Bporeiicbkoro cyay 3 mpaB JIOJIMHM. 3a3Ha4€Ha HOpMa rapaHTy€e KOXXKHOMY IpaBO Ha
CTpaBeIIMBUH 1 MyOIIYHHUIA PO3TIISL CIIPABU HE3AISKHUM 1 OE3CTOPOHHIM CY/IOM, BCTAHOBJICHUM
3aKOHOM, YIIPOJOBXK PO3YMHOTO CTPOKY [2, ¢. 201; 3].

Jlo KITI0YOBHX €NEMEHTIB MIKHAPOIHHUX CTaHIAPTIB HAJEXKaTb: MPUHIMI HE3aIEKHOCTI
Ta OE3CTOPOHHOCTI CyAy; 3a0e3MNeueHHS PO3MISy CHPaBU BIPOJOBXK PO3YMHOTO CTPOKY;
MyOJIYHICTD CYZOBOTO MIPOIIECY Ta NMPOTOJIONICHHS PillleHHS; PiBHICTh CTOPIH 1 3MaranbHICTh
TPOLIECY; MPaBO Ha e(PEKTHBHHUIA 3aXHCT, OXOILTIOIOUH JIOCTYII JIO 3/IBOKaTa 3 MOMEHTY 3aTPHUMAaHHS;
MPEe3yMIIIliss HEBUHYBATOCTI; paBo OyTH MOiH(GOPMOBAHHUM PO OOBHHYBAYCHHS; MPABO
JIOTIUTYBATH CBiJIKiB OOBUHYBaYCHHS Ta BUKJIMKATH CBiIKiB 3aXHCTY; IPABO Ha MepeKiiagada B
pasi noTpedu; a TakoK 000B’A3KOBICTh HAJICKHOT MOTHBAIIIT CyTOBOTO pimeHHS [3].

IIpaktuka €CIIJI po3mmproe 3MiCT IMX TapaHTiH, MiAKPECIIOI0YN TOTpedy B peasbHii, a
He opManbHil 320€3MeYeHOCT] TPaB CTOPIH, a TAKOXK JOTPUMAaHHI OalaHCy MK IMyOJIiuHIMH
iHTepecamu Ta mpaBaMu 0coOu. CyjI IMOCIITOBHO HATOJIOIIYE, IO CIPABEIUTUBICTD MPOBAKCHHS
OIIHIOETHLCS 3arajioM 3 ypaxyBaHHSM yCiX HOTO CTafii.
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JloUibHO 3BEPHYTH yBary Ha Te, IO MpPaKTUKa C€BPOMEHCHKOro Cyly 3 MpaB JIOJAWHU
KOHKpeTu3ye 3mict ctatti 6 KonBeHmii Ta GopMmye crangapTd, 00OB’S3KOBI IS JepiKaB-
YYaCHHITb.

OjHi€ro0 3 MepIIKX 1 MPUHIMIIOBO BAKIMBHX CIPaB y IbOMY KOHTEKCTI crana cipasa «Delcourt
v. Belgium» (1970). ¥V 3a3HadeHill cripaBi 3aBHUK CTBEPAXKYBaB, L0 Y4acTh MpPEACTaBHUKA
MPOKypaTypH i 4ac po3risimy crpaBu B KacariiHomy cyai Benbrii mopymimia mpUHITHIT
O0e3cTopoHHOCTI Ta piBHOCTI cTopiH. €CILJI, anamizyroun oOcTaBHHH, CHOpPMYITIOBAB
(dbyHIamMeHTanbpHI miaxoau no TiaymadeHHs cratti 6 Konsenmii. Cya miIkpeciuB, 10 MpaBo
Ha CIPaBEUIUBUIA Cy]l 3aiiMae «BUIATHE MICIe» B JEMOKPATHYHOMY CYCIIUIBCTBI Ta HE MOXeE
TIyMa4UTUCS BY3bKO a00 GopManbHO. OcoOIMBOTO 3HaueHHs HaOyB BUCHOBOK Cyay Ipo Te,
mo KoHBEHIIIA € «OKMBUM iHCTPYMEHTOMY, SIKAH Ma€ TIIYMAYUTHUCS 3 YPaxXyBaHHIM Cy4acHUX
YMOB Ta MPHUHIUITY BepxoBeHCTBa mpaBa. €CILJI Haromocus, mo crpaBeIUBICTh CyJOBOTO
PO3MIIsAy TOBUHHA OLIHIOBATUCS 3 OIVIAAY Ha BCE NMPOBA/PKEHHS 3arajoM, a He JIUIIe Ha
OKpeMi Horo eneMeHTH [4].

Kpim Toro, y miii cipaBi Cyn copMmyBaB MiiXid 1O OLIHKH IPOIECYATbHUX TapaHTii
gyepe3 MPHU3MY JOBIpH TPOMAICHKOCTI 10 MPaBOCYAMs. Byno mimkpecieHo, 1o mpaBoCys
MOBMHHO HE JIUIIE 3/ CHIOBATUCS, alle i BUDIISIATH 3IIMCHIOBAHUM CIIPABEIJIMBO, IO Mi3HIIIIe
CTaJI0O OCHOBOIO JUISI PO3BUTKY CTaHAAPTIB HEYIIEPEIKEHOCTI Cyy.

Pimenns B crpasi «Kudta v. Poland» cranmo 3HakoBHM y (opMyBaHHI CTaHIAPTIB MO0
PO3YMHHX CTPOKIB CYJIOBOTO PO3IJIAAY Ta €PEKTHBHUX 3acO0IB FOPHIMYHOTO 3aXUCTy. 3asBHUK
CKap>KHMBCS Ha HAIMIPHY TPUBAIICTh KPUMIHAILHOTO TIPOBA/KCHHS Ta TPUMAaHHSI ITijl BAPTOIO,
a TaKOX Ha BiJICYTHICTh €(EKTUBHHX HalliOHAILHUX MEXaHI3MIB OCKAp)KEHHs 3aTATyBaHHS
nporecy. €CILI, mo cratra 6 §1 KoHBeHmii rapanTye KOXXHOMY MPaBO Ha PO3IJISLI CIIPABH
BIIPOZIOBXK «PO3YMHOTO CTPOKY». CyHI BH3HAUMB KpPHUTEPii OIIHIOBaHHS PO3YMHOCTI CTPOKY:
CKJIAJIHICTh CIIPaBH, TIOBEJIiHKA 3asiBHHKA, TIOBEJIHKA OPTaHiB JIEP)KaBHOI By Ta 3HAUCHHS
criopy AJisi 3asiBHUKA [5].

IIpuHIHITOBO BaXIHMBUM cTaiio Te, o CyJ MoeHaB MOJOKEHHS cTaTTi 6 13 craTTero 13
KoHBeH11i1, 3a3Ha4MBINH, 0 JiepKaBa 3000B’s13aHa 3a0e3MeunTH e(hEeKTUBHUIN HaIllOHATEHUH
3aci0 3aXUCTy y BUNAAKY HAAMIpHOT TPUBAJIOCTI IPOBA/LKEHHSA. TaK, PillleHHs 3aKJIaio 000B’sI30K
JepKaB He JIMIIE YHUKATH 3aTATYBaHHS MPOLeCy, ajle i CTBOPIOBATH BHYTPIIIHI MEXaHI3MH
KOMTIIeHcaIlii a00 MPUCKOPEHHS PO3MIISLy crpas [5].

Le pimrennst crano opieHTHpOM I1st Homanbinoi npakTuku €CIJI Ta Mano 3HauHwMiA BIDIMB Ha
pedopMyBaHHS IIPOIECYaIbHOTO 3aKOHOAABCTBA OaraThoX JAepkKaB, 30KpemMa Y KpaiHH.

V¥ cnpasi «Salduz v. Turkey» €CI1JI chopmynioBaB oIUH 13 HAWBAKIMBILINX CTAHAAPTIB
IOJI0 MpaBa Ha 3aXHCT y KPUMIHAJIBHOMY Tporieci. 3asBHUK OyB JOMHUTaHUI TOJimieo 0e3
y4YacTi aJIBOKaTa, a Horo 3i3HaHHS 3r0JI0M 0yJI0 BHKOPHCTAHO 5K J0Ka3 BUHU [9].

Cyn 3a3HauuB, 1110 TPaBO Ha CIPaBEUIMBUN CyJ Tiependadae 3a0e3nedeHHsT ePeKTUBHOI
MPaBOBO1 JIOTIOMOTH 3 paHHIX CTa/iil KPUMiHAJIBHOTO MPOBapKeHHS. byno chopmyinboBaHO
MPUHIMIT TOCTYH 0 aJBOKaTa Mae OyTH 3a0e3leUYeHUi 3 MOMEHTY IEepIIOro JOMUTY 0COOH
MPaBOOXOPOHHIMH OpraHaMH, SIKIIO TUTBKU OOMEXEHHS [IOTO MPaBa He 3yMOBIICHE BUHATKOBHMI
00CTaBUHAMH Ta HE Ma€ IEPEKOHIIMBOIO OOTpyHTYBaHHS [9].
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€CIII migxpecnuB, IO BiACYTHICTh 3aXMCHHMKA Ha IOYATKOBIH CTajil NPOBaJXKEHHS
MOYKE HETIOIPaBHO MiipBaTH IpaBa 0OBHHYBAYEHOT0, 3 BUKOPHCTAHHS TIOKa3aHb, OTPUMAHUX
0e3 HaJIe)KHUX TapaHTiid, CTABHTH i CyMHIB CIIPaBEUINBICTh YCHOTO MPOIIECY 3arajioM.

Pimrenns B cnpasi «Salduz v. Turkey» cyTTeBo BIUTMHYJIO0 Ha (OpMyBaHHS CTaHIApTiB
JOIYCTHUMOCTI JIOKa3iB Ta 3a0e3NedyeHHs IpaBa Ha 3aXHCT y JepkaBax-ydacHHIIX KoHBeHIiT,
30KpeMa CTajo MIATPYHTAM JJIs eperiiaay MiAX0iB 10 JOMHUTY MiJ03PIOBaHUX 1 3aTPUMAHUX
ocib.

VY cnpasi «Barbera, Messegué and Jabardo v. Spain» €CILJ po3riisiaB muTaHHs TOTPUMAHHS
MPUHITUIIIB 3MarajgbHOCTI Ta PIBHOCTI CTOPIH y KPUMIHAIBHOMY IIPOBA/KECHHI. 3assBHUKH
CTBEPIHKYBAITH, IO CYIOBHIA PO3MVISA BiOYBaBCS 3 MOPYHICHHSM TXHBOTO TpaBa Ha e(QeKTUBHUIA
3aXUCT 1 10 BOHU HE MajM peajbHOi MOXKIMBOCTI HaJE)KHHUM YMHOM IIPEJCTAaBIISTH CBOIO
no3utito [8].

CyJ1 HaroJOCHB, IO TPHHIIAI 3MarajJbHOCTI O3HAYA€ MPABO CTOPIH OYyTH MOiH(GOPMOBAHUMH
PO BCi JIOKa3M Ta 3ayBa)KeHHS, TI0JIaHi Cy/y, i MaTH MOXIIUBICTh KOMEHTYBaTH iX. BogHo4ac
IPUHLHMII PIBHOCTI CTOPiH Hependadae HaJaHHSA KOXKHIH CTOPOHI PO3yMHOI MOKIMBOCTI
MPEICTAaBUTH CBOIO CIIPAaBy 33 YMOB, SIKi HE CTABIATH i Y CYTT€BO HEBUTIAHE CTAHOBHIIE
MOPIBHSHO 3 OTIOHEHTOM.

€CIIJI niifmoB BUCHOBKY, IO MOPYLIEHHS OajaHCy MiXK CTOpPOHaMH Ta OOMEXKEHHS
MOYKITUBOCTEH 3aXHCTY MOKYTH ITOCTABHUTH IIiJl CYMHIB CIIPaBEIJINBICTh YCHOTO IPOBAIKEHHS
[8]. Lle pimeHHS cTalo KIOYOBHUM JIJIs PO3BHTKY CTaHIApTIB MpOIeCyadbHOT PIBHOCTI B
KpUMiHAJILHOMY IIPOLIECi.

V¥ cmpasi «Piersack v. Belgium» Cyn ynmepmie 4iTko copMyiroBaB MiAXiX A0 OLIHKU
0E3CTOPOHHOCTI Cyy. 3asBHUK CKapIKUBCSI, IO CYAIS, SIKHH PO3TIIIAB HOTO CIIpaBy, paHille
MPAIIOBAB Y MPOKYPATypi Ta MaB 3B’A30K 13 PO3CIIIyBaHHSIM.

€CIJI Bu3HAuMB 1BA KPUTEPIi OLIHKU OE3CTOPOHHOCTI:

e Cy0’eKTUBHHU KpUTEpil, SKUH CTOCYETHCS OCOOMCTOTO IEPEKOHAHHS KOHKPETHOTO
CyIIl Ta epeabdavae Mpe3yMIITIito HOro HEYNepeHKEHOCTI, SIKIIO He JOBEJCHO MPOTUIICIKHE;

e 00’eKTHBHUI KpHUTEPiH, SIKU Nepeadaydae OMiHKY TOTO, UM iCHYBaJIM TOCTaTHI rapaHTii
JUTSI BUJTYYCHHS OYIb-IKHX OOTPYHTOBaHHX CYMHIBIB Y HEyIepePKEHOCTI cyay [7].

Cyn migkpeciuB, IO HaBITH 30BHIIIHI OOCTaBHHH MOXYTH CTBOPIOBAaTH CYMHIB y
0e3CTOPOHHOCTI, a MPaBOCY/I/1s TOBMHHO HE JIMIIIE 311HCHIOBATUCS, alle i BUTTISIATH 311HCHIOBaHUM
cupaeeinBo. Lle pimeHHs crano GpyHAaMEHTaIbHUM AJIS IOAAJIBLIO NMPAKTHKH 00
HE3aJIeKHOCTI Ta HEYIEPEPKEHOCTI CYy.

VY cmpasi «Neumeister v. Austriay Cyn po3risgaB MATaHHS TPUBAJIOCTI KPUMiHATEHOTO
MPOBA/DKEHHS Ta TpUMaHHs mix BapToio. €CIII yTOYHMB 3MIiCT MOHSTTS «PO3YMHHUI CTPOK»
y po3yminHi ctatTi 6 KonBeHIii. Byno Bu3HaueHO KIIFOUOBI KpHUTEpPii OMIHKH PO3YMHOCTI
CTPOKY: CKJIAJHICTH CIIpaBH, MOBEIHKA 3asSBHUKA, TOBEIIHKA OPTaHiB JCPXKABHOI BTN Ta
BaXIMBICTh CIIPABH TS 3asiBHHUKA [6].

Cyn HaroJocus, 10 JiepkaBa 3000B’si3aHa OpPraHi3yBaTH CBOIO CYJIOBY CHCTEMY Tak, 100
3a0e3MeYnTH TOTPUMaHHS BUMOTH PO3YMHHX CTPOKiB. Lle pimeHHs 3aKkiaio OCHOBY IS
MOJIATHIIOT TIPAKTHKY II0JI0 OLIHIOBAHHS HAIMIPHOI TPHUBAIOCTI KPIMIHAITBHOTO TIPOBAPKCHHSL.
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¥V cmpasi «Taxquet v. Belgiumy €CILJ po3risiiap MUTaHHS JOCTATHOCTI MOTHUBAIIIi CYIOBUX
PIIICHB, 30KpEMa BUPOKIB, YXBAJICHUX CyIOM HNPHUCSHKHHX. 3asBHIK CTBEPIDKYBAaB, [0 HE OTPHUMAB
JIOCTaTHBOTO OOTPYHTYBAHHS NMPUYMH BU3HAHHS iOoro BUHHUM. Cyq 3a3HAYWB, IO MPaBO Ha
CIpaBeUIMBUI Ccyl Tiepeadadae 00OB’ 30K CYJIB HaJaBaTH HaJeXHEe OOIPYHTYBaHHS CBOIX
pimeHs. Xo4a CTaTTs 6 He BUMarae JETATBHOI BiIMOBII HA KOXKEH apryMeHT CTOpIH, PillICHHS
Mae OyTH JOCTaTHRO MOTHBOBAHMM JUISl TOrO, 00 0co®a Moria 3pO3yMiTH IiJICTaBH CBOTO
3acyDKEHHS Ta peasti3yBaTh paBo Ha ockapkerns [10].

OTxe, aHaJi3 MIDKHAPOAHUX CTaHAAPTIB IpaBa Ha CIIpaBeANUBUI cyn Ta mpakTuku €CILT
CBITYUTH MPO KOMIUIEKCHUH XapakTep rapaHTiid, nepemdadyeHux crtarrero 6 KoHBeHIi mpo
3aXHCT MPaB JIIOAWHA 1 OCHOBONIOIOKHHX cBoOo. €CILJI mociimoBHO (opMye TpaBoOBi MO3MIIIT,
K1 KOHKPETU3YIOTh 3MICT IIPUHIIMIIIB HE3AJIECKHOCTI Ta 6E3CTOPOHHOCTI CYAy, 3MarajabHOCTI i
PIBHOCTI CTOPiH, pO3YMHHUX CTPOKIB PO3TJISAY CIIPaBH, HAJICKHOI MOTHBAIIIT CYIOBUX PIllICHb,
a TakoX 3a0e3nedyeHHs e()eKTUBHOTO NpaBa Ha 3aXUCT 3 PaHHIX CTaAiil KPUMiHAIBHOTO
MIPOBAHKECHHS.

PosrsayTi pittenss Cyny AeMOHCTPYIOTh, IO CIIPaBEIMBICTh KPUMIHATBHOTO MPOIIECY
OLIHIOETECS He (POPMAJIBHO, @ 3 YpaxyBaHHSAM YChOTO IIPOBAHKEHHS 3arajioM. BoHM BCTaHOBITIOOTH
000B’SI30K Jiep)KaB He JIMIIE 3aKPIIUIIOBATH BIAIOBITHI TapaHTii B 3aKOHOJABCTBI, a U
3a0e3MevyBaTH iX pealibHy Ta €(peKTHBHY peaizallito Ha MPaKTHIIi.

IIpaktika €CIIJI mMae BH3HAYaJIbHE 3HAYCHHS JUIS PO3BUTKY KPHUMIHAIBLHOIO IPOIECY
YKpaiHH, OCKUTHKA € OPIEHTUPOM Y TIyMadeHH] HAI[IOHATBHUX HOPM Ta BIOCKOHAJICHHI MEXaH13MiB
3aXHCTy TIpaB JIFOJUHU. BogHOYAC HasBHICTH CHCTEMHHX IIOPYIIEHb, BCTAHOBJIEHHX Yy CIIpaBax
MPOTH YKpaiHu, CBIAYXTH PO MOTPeOy B MOJAIBIIOMY BIOCKOHAJICHHI IIPaBO3acTOCOBHOT
NPaKTHKH, 3MII[HEHH] TapaHTiil HE3aJeXHOCTI Cyay Ta 3a0e3leueHH] OajaHcy MK iHTepecamu
JIep>KaBH 1 ITpaBaMu OCOOM.

BucnoBku. IIpoBenenmii aHamiz MikHapogHux craHjmaptiB i npaxktuku €CIII mae
MIJICTaBU CTBEPPKYBATH, 110 TPABO HA CIPABEIMBHUH CyJ| € KOMIUIEKCHOI MPOLECYaTbHO
TapaHTi€ero, sIka OXOIUTIOE HE JIHIIe (popMalibHE JOTPUMAHHS HOPM KPUMIHAJIBHOTO TPOIIECYaATbHOTO
3aKOHO/IABCTBA, a i peanpHe 3a0e3MeueHHs €(pEeKTUBHOTO 3aXUCTy MpaB 0COOM Ha BCIX
CTaliIX KPUMIHAJILHOTO MPOoBapKeHHs. [l YkpalHu iMITIEeMEHTAITis UX CTaHIapTIB Mae He
JEKJIApaTHBHUHN, a CUCTEMHUN XapaKTep, OCKUIBKH MOB’sI3aHA SIK 13 MIXXKHAPOAHO-TIPAaBOBUMH
3000B’A3aHHAMH JIEpXKaBHU, TaK 1 3 HEOOXIAHICTIO 3MIIIHEHHs JOBIpH CYCHiIbCTBA [0
PaBOCY IS

HasBHicts 3Ha4HO1 KinbkocTi pimens €ECILI moao mopymieHns crarti 6 KoHBeHIIii cBiqunTh
po Te, M0 MpoOIeMH 3a0e3MeYCHAST PO3YMHUX CTPOKIB PO3TISAY CIIPaB, MPOIECYyalbHOT
PIBHOCTI CTOpiH, HAJIC)KHOT MOTHBAIIii CYyJOBHUX pillleHb Ta €(EKTUBHOTO MIpaBa Ha 3aXHCT
MalOTh CHUCTEMHHI xapakTtep. Lle 3yMoBitoe noTpedy He IuIe B YAOCKOHAJICHHI OKPEMHUX
HOpM KpuMiHanbHOTO MpolecyalbHOTO KOJeKCy YKpaiHu, a i y ¢opmyBaHHI crtanoi
IIPaBO3aCTOCOBHOI MPAKTHKH, OpieHTOBaHOI Ha cranxapTi €CILJL

Oco06nHBOi aKTyabHOCTI HaOyBa€e TOCHICHHS TapaHTid He3aJIeKHOCTI Ta 6€3CTOPOHHOCTI
CYIy, OCKIJIBKM caMe Iii eJIEMEHTH CTaHOBIISITh OCHOBY CIIPaBeIBOro mnpaBocyass. O0’eKTHBHA
Ta cy0’€KTHBHA HEYNEPEIKEHICTh CyTy, HAJIEKHA MOTHBALIiS CYTOBHUX aKTiB i MPO30PICTh
IPOIEAYp CIPHSAIOTH MiABHUIICHHIO JETITUMHOCTI CYIOBHX PINICHb 1 3MIITHEHHIO MPUHIIAITY
BEPXOBEHCTBA MPaBa.
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BonHouac BaXIMBUM HANpPSIMOM € BJIOCKOHAJIEHHSI MEXaHi3MiB KOHTPOJIIO 33 TPUBATICTIO
KpUMIHAIILHOTO TIPOBAKCHHS Ta BIIPOBAKEHHS e(DEKTUBHUX 3aCO0IB IOPHIUIHOTO 3aXHUCTY
B pa3i Horo 3arsaryBaHHs. He MeHII 3HauymuMm € 3a0e3rnedeHHs 0€3yMOBHOTO JIOCTYITY [0
aJgBOKaTa 3 MOMEHTY ()aKTHYHOTO 3aTPHUMaHHS 0COOHM, IO BiANOBIJA€ CTaHAapTaM,
copmynroBanum y npaktumi €CIJL.

B ymoBax BOeHHOro cTaHy 3a0e3IeueHHs IIpaBa Ha CIIPaBEUIMBUH Cy/ MOTpedye 0COOIMBO
3BOKEHOT'O MIIXOJy, OCKUIBKH OyIb-Ki OOMEXKEHHS IMpOIleCyallbHUX TapaHTid MalTh OyTH
3aKOHHHMH, BiJITIOBITHUMH Ta MPOMOPIIIHHAMH TTOCTaBieHii MeTi. Came TOTpUMAaHHS TPHHITAITY
HPOTNOPLINHOCTI € BU3HAYAIBHUM KPHTEPIEM BiTIOBITHOCTI HALlIOHATIBHOI IPAKTUKU €BPONEHCHKUM
CTaHIapTaM.

Omxe, noanblle BIOCKOHATIEHHS KPUMIHAIBHOTO NpoIiecy YKpaiHi MOBUHHO 3IIHCHIOBATUCS
3a paxyHOK KOMILIEKCHOI imiuieMeHTanii npaktuku €CILJI, 3MinHEHHS 1HCTUTYLiHHOI
HE3aJIeKHOCTI CYIOBOI BJaIy Ta IMiJBUIICHHS SIKOCTI MpaBo3acToCyBaHHS. Jluiie 3a yMOBH
CHCTEMHOTO ITiIX0y MOXIIMBO 3a0€3IIeUNTH pealibHe, a He (opMaibHe NOTPUMAaHHS IIpaBa
Ha CIpaBEeIMBHU CyJI IK OJTHIET 3 KITFOUOBHMX FapaHTil IEMOKPATHYHOI ITPABOBOT JIEpyKaBH.
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O. M. Bodunova, I. V. Hrytsiuk. INTERNATIONAL STANDARDS OF ENSURING
THE RIGHT TO A FAIR TRIAL IN CRIMINAL PROCEEDINGS: IMPLEMENTATION
PROBLEMS AND PROSPECTS FOR IMPROVING LEGISLATION

The article provides a comprehensive scientific analysis of the right to a fair trial in
criminal proceedings in Ukraine through the prism of international legal standards and the
practice of the European Court of Human Rights. The content of Article 6 of the Convention
for the Protection of Human Rights and Fundamental Freedoms is disclosed and its key
elements are identified, including the independence and impartiality of the court, adversarial
and equality of parties, consideration of the case within a reasonable time, the presumption of
innocence, ensuring the effective right to defense and proper motivation of court decisions.

Special attention is paid to the significance of the European Convention for the Protection of
Human Rights and Fundamental Freedoms as the main international document that defines
the standards of fair justice and has direct effect in the national legal system of Ukraine.

It is emphasized that the practice of the European Court of Human Rights serves as a
source of interpretation of the provisions of the Convention and is mandatory for national
courts to take into account when administering justice. In this context, the need for systematic
application of the legal positions of the ECHR in criminal proceedings is emphasized in order
to ensure real, rather than formal, compliance with the standards of a fair trial.

The legal positions of the ECHR in the cases of Delcourt v. Belgium, Kudfa v. Poland,
Salduz v. Turkey, Piersack v. Belgium, Barberda, Messegué and Jabardo v. Spain, Taxquet v.
Belgium, which became the basis for the formation of modern standards of fair criminal
proceedings, are analyzed.

Special attention is paid to the problems of implementing the above standards into the
national legislation and law enforcement practice of Ukraine. The main unresolved issues are
identified, in particular the excessive duration of criminal proceedings, insufficient reasoning
of individual court decisions, problems of ensuring real procedural equality of the parties and
access to a lawyer from the moment of actual detention. The need for further improvement of
criminal procedural legislation taking into account the practice of the ECHR and
strengthening guarantees of judicial independence is substantiated. It is concluded that the
effective implementation of the right to a fair trial is a determining condition for establishing
the principle of the rule of law and strengthening trust in the judiciary in Ukraine.

Keywords: right to a fair trial, criminal process, criminal proceedings, European
Convention for the Protection of Human Rights and Fundamental Freedoms, practice of the
European Court of Human Rights, procedural guarantees, independence and impartiality of
the court, reasonable time, right to defense, rule of law.
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MIKHAPOJTHA B3ACMO/IIS
TA IPABOBA JJOIIOMOT A
1T YAC TPOBAKEHHS

MPOLECYAJBHUX JIi

Cmammsa npucesauena OO0CTIONCEHHIO MINCHAPOOHOI 63AEMO0Ii ma HAOAHHA NPABO6OT
donomoau nio 4ac NpoeaodNHCeHHs: NPOYECyatbHux Oill Y KpuMiHanbHomy npoyeci. Mixcnapoona
npasosa 0onomMo2a po32isiodembCsl SIK BAANCIUBULL THCMPYMeH 3a0e3neyents eexmueHocni
00CY008020 pPO3CNIOY8AHHA A CYO08020 PO321ady 8 CHPABAX 34 YHACHIO PIZHUX 0epacas, uo
oae 3mo2y 30TUCHI0O8aAMU OONUMU, 027IA0U, 0OULYKU ma IHWI npoyecyanvui 0ii 3a medcamu
HAYIOHATLHOL TOPUCOUKYTT HA OCHOBL MINCHAPOOHUX 002080DI6 [ NPUHYUNY 83AEMHOCTIL

Y pobomi axyenmosano ysacy na nompe0i @ 3abe3neuenni npoyecyarbHux 2apanmiti npas
0cib, AKi bepymv yuacmv y GUKOHAHHI MINCHAPOOHUX OOpYUeHb, 30KpemMa Ni003DH8AHUX,
obsunysauenux i ceiokis. ITiOKpecnoemvbcst, wo 8I0CYmMHICb EOUHUX OOKMPUHATILHUX NIOX00I6 00
PO3YMIHHSA KPUMIHAIGHUX NPOYECYaIbHUX 2aPaHmiil y cqgepi MidcHapoOHol npagoeoi donomoau
VCKAAOHIOE IXHE NPAKmuiHe 3aCMOoCy8aHHs Ma Modice NPU3B0OUMYU 00 HOPYUIEHHS Npag JIOOUHU.
Y yvomy xonmexcmi ocobnugozo 3nauennsa Habysae hopmyeanHs yHiQIKOBaAHUX CMAHOAPMIE
3axucmy npae Y4acHuxie npoyecy ma y32002CeHtsl HAYIOHATIbHUX Npoyeoyp i3 MIJICHAPOOHUMU
BUMO2AMU.

Oxpemy ysaey npudinreno poii adgokama nio 4yac 6UKOHAHHS NPOYECYANbHUX Oill Y MeNcax
MIICHAPOOHOT npagogoi oonomoazu. OOIPYHMOBYEMbCS, WO YHACb A08OKAMA € KII0Y080I0
2apanmiero OOMpPUMAKHsL NPAe i 3aKOHHUX THMePecie 0codu 8 YMOBAX MPAHCKOPOOHHUX Npoyedyp,
0e MOXNCIUBT KOMI3IL MINC NPABOSUMU CUCEMAaMU DI3HUX 0epicas. A0BoKam BUKOHYE He auule
3aXUCHY, a Ul KOOPOUHAYIIHY QYHKYIIO, CHPUSIOYU 3AKOHHOCTI MA NPOYECY ANbHIL CHPABEOIUBOCHII.

Y emammi maxooic suceimnioromscs cyyacHi UKIUKU MIJICHAPOOHOI npasosoi 0onomoau,
no8’s3aHi 3 YuPpPosi3ayicto KPUMIHATLHOLO NPOBAONCEHHA MA BUKOPUCAHHAM GIDMYATbHUX
axmusgis sx doxazie. [loxazano, wo ocobaUBOCMi iX NPABOBO2O BUHAYEHHS Ul OOKA3VEAHHS
icmomHo 6NIUBAOMb HA eheKMUBHICINb MIJICHAPOOHO20 ChiBPOdImHUYmMed. 3podieHo 8UCHOBOK,
WO MIdICHAPOOHA NPABO8A 00NOMO2d € OUHAMIYHUM NPABOSUM MEXAHIZMOM, KUl nompeobye
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HOCMILIHO20 B0OCKOHANEHHS HOPMAMUBHO20 PEeSYIIO8AHHS M NPAKMUKY 3 YPAXYBAHHAM PO3GUIMKY
Yughposux mexnon02il | mpaHCHAYiOHATLHOT 310YUHHOCTI.

Knrouosi cnosa: misxcnapoona npagosa 0onomoza, MijiCHapooHe cnigpodimHuymaeo,
npoyecyanvti 0ii, npasa y4acHuKie KpUMIHANbHO20 NPOBAONCEHHS, NPOYECYATbHI 2apanmii,
aosoxam, MiHCHAPOOHT 3anumu, 3aXUCm Npaeg JH0OUHI.

IocTanoBka npobdaemu. CydacHi Nporecu rodanizaiii, aKTHBHA Mirparlisi HaceleHHs,
TpaHCHALIOHAJIBHUN XapaKTep €KOHOMIYHOI HiSJIBHOCTI, a TAKOX 3POCTAaHHSA KUJIBKOCTI
KPUMiHQJIBHUX, HUBUIBHUX Ta aJMiHICTPATUBHUX MPABOIOPYIIEHb 13 1HO3EMHUM €IEMEHTOM
3YMOBITIOIOTh ICTOTHE YCKJIaTHEHHS 3A1HCHEHHS MPOIECYATbHUX JIiH y Me)Kax OJIHIET FOPHCAMKIITIT.
VY mmx yMoBax e(eKTHBHE 3MiHCHEHHS IPaBOCYIIS CTAE HEMOXKIIMBHM 0€3 HAJISKHOT MIKHAPOHOT
B3a€MO/II1 Ta PaBOBOT IONIOMOTH MiXK KOMIIETEHTHUMH OpraHaMU Pi3HHX AepKaB.

MikHapoHa paBoBa J0IIOMOTa y IPOLEeCyaTbHIX MPOBAPKEHHX € OAHUM i3 KIIFOYOBHX
MeXaHi3MiIB 3a0e3IeUeHHsI peatiallii IPUHIWITIB HEBIIBOPOTHOCTI BIAMOBIAATEHOCTI, TOCTYITY 110
MPABOCYISI Ta 3aXKCTY MpaB 1 cBOOOX JroauHKU. BomHOoUac mpakTrKa ii 3aCTOCYBaHHS CBITIUTH
PO HAsIBHICTh CYTTEBUX IMPOOJIEM, OB SI3aHMX 13 PI3HULICIO MPABOBHUX CHUCTEM, MPOLEITYPHUMHU
CTaH/apTaMH, MOBHUMH Ta OpraHizaliifHuMK 0ap’epamMu, a TaKO)K HEJOCTATHBOKO Y3TOJDKEHICTIO
MIXKHAPOTHUX 1 HAIIOHAJLHUX HOPM.

Jnst Ykpainu ocoONIMBOT aKTyaTLHOCTI 116 TIMTaHHS HAa0yJIo B YMOBAX €BPOICHCHKOT IHTErpallii,
IMIUIEeMeHTalii MDKHApOJHUX MJOTOBOPIB Ta aJanTalil HaI[lOHAJBHOTO IPOLECYalbHOTO
3aKOHOJIaBCTBA 10 cTaHAapTiB €Bpomneiickkoro Coro3y i Pagu €spomnu. IlpoBeneHHs
IpolecyaabHUX il 32 y4acTIO iHO3EMHHX CyO’€KTiB, OTPUMAaHHS JOKa3iB 3-3a KOPJOHY,
BUKOHAHHS CYIOBHX pillleHb Ta JOPYYEHb IHO3EMHHUX CY/IB YacTO CYIIPOBOIKYETHCS 3aTSATyBAHHM
IPOIIEeNyp, MPaBOBOI0 HEBH3HAUCHICTIO Ta PU3UKOM IOPYIICHHS MPOLECYATbHUX TapaHTIH
CTODIH.

HesBaxkatoun Ha HAsSBHICTb PO3TATY’KEHOI JOTOBIPHOI 0a3M Ta HAI[IOHAIEHOTO HOPMAaTHBHOIO
pETyIIOBaHHS, MPAKTHKA MDKHAPOIHOI MPABOBOI TOTIOMOTH 3aJUIIAETHC (HParMeHTapHOIO
Ta HE 3aBXJIM BIANOBiIae moTpedaMm CydacHOro cynodnHcTBa. Lle 3yMoBmOe moTtpedy B
KOMIUIEKCHOMY HAyKOBOMY aHajli3i mpoOJieM MIKHApOJHOT B3aEMOJII MiJl Yac MpOBaKEHHS
IpoLEeCyaqbHUX Jil, BU3HAUYEHHI MPOTAJIMH y MPaBOBOMY DETYJIOBAHHI Ta BHPOOJICHHI
Croco0iB YIOCKOHAJICHHS MEXaHi3MIB MI>KHAPOIHOTO CIIBPOOITHUIITBA 3 METOIO IiBHINECHHS
e(heKTUBHOCTI IPABOCY/IJIS Ta 3aXUCTY MPaB YIACHUKIB MPOIIECY.

AHaJni3 ocTaHHIX JocjaixxkeHsb i mybJikanii. [IpoOnemarnka MbkHapoIHOI B3aeMoxii Ta
MPaBOBOi JIOMIOMOTHM B HPOLECYANbHUX MPOBAKEHHSIX IOCTIIXKYETCS B Cy4acHIM FOpHAMYHIN
Haylli K y MeXax OKpPEMHX Taiay3ed mpaBa (LIMBLILHOTO, KPHMIHAIBHOTO, aAMIHICTPATHBHOIO),
Tak 1 B pakypci MDKHApOJHOTO MyOJIIYHOTO Ta MPUBATHOTO MpaBa. 3HAYHY yBary Iiil Temi
NpUAUIIOTs BUeHi KpaiH €Bponeiicekoro Coro3y, IliBHiuHOi AMepukn Ta YKpaiHu, 010
TIOB’SI3aHO 13 3pOCTaHH;IM MDKHAPOIHOI IIPAaBOBOT MOOUTBHOCTI, IOCHJICHHSM CIIBPOOITHUITBA Y
cdepi 60poTHOU 31 3MOYMHHICTIO Ta POMIMPEHHIM TPAHCHAIIIOHATBFHUX MUBLIFHUX CIOPIB.

30kpeMa, B IMyOIiKaIlisx AOCTIMHUKIB 13 €Bporeticbkoro Coro3y MUTAHHS MPOLETYPHHX
ACIEeKTIiB MDKHApPOIHOI IMPAaBOBOI JOMOMOTH PO3IIISJAETHCS Yepe3 MPU3MY 3aCTOCYBaHHS
€Bporieiicbkoi KOHBEHIIIT PO B3a€EMHY IPABOBY JOIOMOTY B KPHMIHAJBHUX CIIpaBax Ta
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BIIMOBIAHUX periaMeHTiB €C moI0 MUBIIBHOTO CHiBPOOITHUITBA. AKIIEHT pOOUTHCS Ha
yHi(iKkamii mpouenypHUX CTaHAAPTIB, MEXaHI3MaX MPUIIBHINIEHHS OOMIHY JOKa3aMH Ta
ONTHUMI3allii KOMYHIKaIlii Mi)K KOMIIETEHTHUMH OpTaHaMH JepKaB-y4acHUIb. AHATI3YIOThCS
TaKoXX BIUIMB U(pOBi3auii i eJIeKTpOHHUX cHUcTeM OOMiHY iH(opMmalli€lo Ha e(peKTHBHICTD
MDKHApOJHUX TPOLIETyP.

AMepHKaHCBKI TIPaBO3HABIIl y CBOiX POOOTaX IMiIKPECIIOITh 3HAUEHHS JABOCTOPOHHIX
JOTOBOPIB TIPO IIPABOBY JOIOMOTY Ta MPAKTHKY IXHBHOTO 3aCTOCYBAHHS, PO3TIIAAAI0TH MPOOIEMH
B3a€EMHOTO BU3HAHHS CYHOBUX DIII€Hb, a TAKOX MUTAHHS 3a0€3MEeUCHHS] KOHCTUTYIIIHHIX
rapaHTid IiJ] Yac BUKOHAHHS MDKHAPOJHUX MPOLIECYaJbHUX IOPYUYEHb.

YKpaiHCBKi HayKOBII 30CEpe/KYIOThCSl Ha ajanTallii HaI[ioOHaJIbHOTO 3aKOHOJABCTBA 10
MIDKHApOJHUX CTaHAAPTIB, aHaJi31 IMIUIEMEHTAIlil IOJIOKEHh MIXHAPOJTHHUX JIOTOBOPIB Yy
ctepi mpaBoOBOi JOMMOMOTH, a TaKOXX Ha MpoOjeMax KOJIi3ii Ta HEBIiOIOBITHOCTI OKpEMHUX
IPOLEAYPHUX HOPM. BaXJJIMBUM HampsiMOM € JOCTIDKEHHsI MPAKTHKH 3aCTOCYBAaHHA HOPM
PO MDKHAPOJHY MPaBOBY JOMOMOTY B KPUMIHAIBHHX 1 MUBUILHUX MPOBAHKEHHIX, 30KpeMa
IMUTaHHS OTPUMAaHHS NOKa3iB 3-3a KOPIOHY Ta BHKOHAHHS MDKHAPOTHHX IPOIECyaTbHUX
JIOPYYeHb YKPaTHCHKUMHU OpraHaMH.

[lonpu HasgBHICTH 3HAYHOI KUIBKOCTI Mpallb, 110 BUCBITIIFOIOTH OKPEMi aCIIEKTH MiKHAPOIHOT
IIPaBOBOI JOTIOMOT'H, y HAayKOBIil JiTepaTypi Bee e OpaKye KOMIIEKCHUX JOCHiKEHb, SKi O
IHTETpyBaIM KpUMIHAIBHI MPOIeCyallbHi, IMBUILHO-TIPOIECYaIbHI Ta MIKHAPOIHO-IIPABOBI
TTIXOIW TS BCEOITHOTO PO3YMIHHS IIPOOIEMAaTHKU MIXKHAPOIHOT B3aEMOIIT ITi/T Yac MPOBaKEHHS
npouecyanbHux Aid. HasBHiI myOmikanii 3a3BU4ail 30cepeKyIOThCSI HA OKPEMUX €lNeMEeHTaxX
MEXaHi3My IPaBOBOi JONOMOTH, HE NPUAUIIOUN JOCTATHHOI yBard iXxHIM B3a€MO3B’s3KaM,
MPaKTUYHUM 0ap’epaM Ta MEePCHeKTHBAaM PO3BHTKY.

OTxe, IPOBEICHUIA aHATI3 JiTEpaTypH MIATBEPIIKYE MOTPEOy B MOJATBIIOMY TITHOOKOMY
HAYKOBOMY JOCIIIXKEHHI 3 METOI0 (DOPMYINIOBAHHS MITICHUX KOHIENTYaJbHHUX ITOJIOKEHbD, 1110
JIaTyTh 3MOTY BIOCKOHAIUTH JIIF0 MDKHAPOAHUX MEXaHI3MIB MPaBOBOI JJONIOMOTH Ta IiABUIIUTH
e(heKTUBHICTh TXHBOT'O 3aCTOCYBAHHS Ha MPAKTHIII.

MeTo10 CTATTi € KOMIUIEKCHE JIOCITIDKCHHS MTPABOBUX 1 OpraHi3allifiHuX 3acaji MKHAPOIHOT
B3a€MO/Ii1 Ta MPABOBOI IOTIOMOTH ITiJl Yac MPOBAHKEHHS MPOIIECYATbHUX JiH, a TAKOK BU3HAUCHHSI
MPOOIEMHHX ACTIEKTIiB 1X 3aCTOCYBaHHS B HAI[IOHAJIBHIM MPaBO3aCTOCOBHIM MpakTUIli YKpaiHu. Y
MeXax JOCIIDKEHHS Mepea0adaeThes aHalli3 MDKHAPOIAHO-IIPABOBHX aKTiB, HAI[IOHAIBHOTO
TPOIIECYaTbHOTO 3aKOHOIABCTBA Ta MPAKTUKH iXHBOI peaizamii 3 METOI0 BUSIBJICHHS IMPOTAIINH,
KOJIi31# 1 MpolLeypHUX YCKIAIHEHb, [0 BHHUKAIOTh Yy MPOIIECi 3[iIHCHeHHS] MIXKHAPOIHOT
IIPaBOBO]I TONOMOTH.

Kpim Toro, icHye (opMyIrOBaHHS HAYKOBO OOIPYHTOBAHMX TPOTIO3MITIM 100 BIOCKOHAJICHHS
MEXaHi3MiB MDKHApPOIHOTO CIIBPOOITHHUIITBA KOMIICTCHTHHUX OpPraHiB, IMiJBUIIICHHS ¢)EKTHBHOCTI
BUKOHAHHS MD>KHAPOIHUX 3alUTIB, a TAKOXK 3a0€3MEUCHHS HAJISKHOTO PIBHS MPOIECyaTbHUX
rapaHTiid mpaB i 3aKOHHHUX iHTEPECiB YYaCHHUKIB NPOBAKEHHS B yMOBaX TPAHCKOPIOHHOI
MPaBOBOI B3a€MOIII.

Buknax ocHoBHOro martepianxy. MiKHapomHa MpaBOBa JOIOMOTa Y KPUMiHAJIBHOMY
IpoIIeci IPYHTYETHCS Ha CHCTEMI MIPKHAPOIHUX IOTOBOPIB Ta HAIlIOHAIFHOTO 3aKOHO/IABCTBA
JepkaB. OCHOBY TaKOro CIIBpOOITHHIITBA CTAHOBJIATH OAraTOCTOPOHHI MIXKHAPOIHI KOHBEHIII],
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JIBOCTOPOHHI JIOTOBOPH PO TPABOBY JIONOMOT'Y Ta HOPMH KPHUMiHAJIBHOTO IPOLECYabHOTO
3aKOHOJIAaBCTBA. BOoHa siBIIsie COOOK0 KOMITIEKC il YIIOBHOBOKEHHUX OPraHiB JepKaB-yJacHHIIb,
0 3MIMCHIOIOTHCS HA TIICTaBi MIXXHAPOIHUX JOTOBOPIB 200 3a MPUHIIMIIOM B3a€MHOCTI IS
OTPUMaHHA NPOLeCyabHUX [iH, JOKa3iB, JOMUTY CBIIKIB UM BUKOHAHHA IHIIUX CIIAYUX
3ax0JIiB 32 MEeKaMH HalllOHAIbHO1 opUcauKIii [1].

Cepen MDKHApOJHHX aKTiB BOKJIMBE 3HAYCHHS Mae €BpoOIelichbka KOHBEHIIIS PO B3aEMHY
MPABOBY JOIIOMOTY B KPUMIHAIBHUX cripaBax 1959 poky, sika BCTAHOBIIIOE 3arajibHi MPHHIAITI
HaJaHHS MPaBOBOI TONOMOTH MK JepkaBamu. JIOKyMeHT mependadae MOXIIMBICT BUKOHAHHS
IpOLECyalbHUX AOPY4YEeHb, OTPUMAHHS JOKa3iB, JONMHUTY CBIAKIB 1 meperaui JOKYMEHTIB Y
MeKax KPUMIHAIEHOTO POBA/KEHHSI.

KpiM Tor0, 3Ha4HYy POJIb BIIIPAlOTh MIKHAPOIHI JOTOBOPH, CIIPAMOBaHI Ha OOPOTHOY 3
TPaHCHAI[IOHAIBHOIO 3JIOUMHHICTIO, 30Kpema Kousenris OOH npoTu TpaHCHAIIOHATHHOT
opranizoBanoi 3mounHHOCTI Ta Konseniisst OOH mpotu kopymiii. Y IIMX akTax BU3HAYEHO
MEXaHi3MH MDKHApOJHOIO CIHIBPOOITHUITBA JAepKaB Yy cdepi po3CIiayBaHHS 3JI0YUHIB,
0o0MiHy TOKa3aMH Ta BUKOHAHHS IPOIECYaTbHUX JOPYUCHb.

Ha namioHapHOMY piBHI MTOPSIOK HAIAHHS MIDKHAPOIHOI IPABOBOT IOTIOMOTH PETYIFOETHCS
TIOJIOKEHHSMH KPUMIHAJIBHOTO MPOLECYalbHOTO 3aKOHOIABCTBA, SIKE BH3HAYAE KOMIICTEHIIII0
OpraHiB JIepyKaBHOI BIaJIH, IPOLCAYPY HAIPaBJICHHS MDKHAPOIHUX 3aIUTIB Ta MOPSIOK IXHBOTO
BUKOHAHHS.

OpHi€ro 13 KIFOYOBHX (POPM peatizallii MiXKHapOTHOT TPABOBOT JJOITOMOTH € MKHAPOIHUH
3anut. Came 4epe3 HbOrO KOMIIETEHTHI OpPTaHW OJHIE] Jep)kaBU 3BEPTAIOTHCS JIO OpraHiB
iHIIO{ Jep:kaBU 3 MPOXaHHSAM BUKOHATH MEBHI IporecyanbHi Ail. EQeKTuBHICTE BUKOHAHHS
MIXXHAPOHOTO 3aIUTy 3HAYHOIO MIpOI0 3aJICKHTH Bijl IPABHILHOCTI HOTO O(QOPMIICHHS Ta
TIOBHOTH 1H(OpMAITii, 10 MICTUTBCS B HBOMY. 3aIllUT Ma€ MICTUTH BiIOMOCTI MPO KPUMiHAIbHE
MIPOBADKEHHSI, ONMC 00CTaBUH CIPaBH, IEPEIliK MPOLECYabHIX Ail, sIKi MOTPiOHO BUKOHATH,
a TaKOX MPABOBY IiICTaBY AJIsl iXHBOT'O MPOBEACHHSI.

YkpaiHCBKe 3aKOHOAABCTBO 3aKPIILIIOE MOPSIOK MOJAHHS, 3MICT 1 MEXaHI3M PO3TILIAY
TaKUX 3aIUTIB, MO0 Mae 3a0e3MeuyBaTH YITKICTh (POPMYITIOBaHb MPO MPEIAMET MPaBOBOI
JIOTIOMOTH Ta IepeliK MpoIecyanbHuX Iii, ki Tpeba 3miHCHUTH Yy BIANOBiAB Ha 3amuT [5].
Boanouac ocobanBoro 3HaueHHS HaOyBae HaJleXHA AETali3allisl 3alUTY, OCKINBKM Bif HOTO
3MICTY 3aJIe)KUTh MOXKIIMBICTE KOMIIETEHTHOTO OpraHy IepiKaBH-aapecara OXHO3HAYHO Ta
CBOEYACHO BHKOHATH BIJIOBIIHI TpoIlecyalibHi Jil, HE BHXOIIYM 32 MEXi HaIllOHAJILHOTO
3aKOHOZIABCTBA Ta MIXKHAPOIHHUX 3000B’s13aHb.

3nifiCHeHHs INpoLecyalbHUX i y MexXax MIXHApOAHOI MPaBOBOi JOMOMOTH MAae
CYNIPOBOIKYBATHCS 3a0€3MCUCHHSIM HaJCXKHIX MMPOIECYAIbHNX TapaHTill MpaB yIacHUKIB
KPUMIHAJILHOTO MPOBaPKEHHs. Lle cTOCyeThCs K MiT03pIOBaHHMX 1 OOBHHYBaueHHX, TakK i
CBiAKIB Ta iHIKX 0ci0, AKi OEpyTh y4acTh y BiAMOBITHHMX Ipoueaypax. BaxianBum acrekToM
€ TaKOXX JIOTPUMAaHHs CTaHJAPTIB 3aXUCTY MPAB JIIOJAWHH, 3aKPIIUICHUX Y MDKHAPOIHHUX aKTaXx.
VY 1160My KOHTEKCTi 0COOJIMBOTO 3HaYeHHs Ha0yBae MPaKTHKa MKHAPOIHHUX CyJOBUX IHCTUTYIIIH,
AKa (OpPMy€e CTaHAAPTH CHPABEIIMBOTO CYIOBOTO PO3IIIAY Ta FapaHTii MpolecyalbHUX IpaB
YYaCHHKIB KPHUMiHAIbHOTO MPOBAPKEHHA. Y HAYKOBIH JiTepaTypi HMiAKPECTIOETHCS, IO
BIZICYTHICTb €AMHOI JOKTPHHAIBHOI ACIHII] I[0J0 KPIMIHAIBHHUX IPOLECYaTbHUX TapaHTil
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y KOHTEKCTi MD>KHApOJHOI IPaBOBOI JIONMIOMOTH YCKJIaHIOE TXHE NMPaKTHYHE 3aCTOCYBAHHS B
JUSUTBHOCTI TIPaBOOXOPOHHUX opraHiB [3, c. 1]. Lle mposBuseTbcs B Pi3HUX MiAXOJax IO
3a0e3MeYeHHs TIPaB YYaCHHKIB TPOIECY, BIIMIHHOCTSAX Y TMPOIEAypax JOIHUTY, a TaKOX Y
HEOJHAKOBUX BUMOTAX JI0 JIOKYMEHTAJILHOTO 0hopMIIeHHS Ta (hikcawii pe3ybTaTiB IpoLeCyaabHUX
Iiil y pisHHMX KpaiHax. Binrak BakiauBuM € (OpMYBaHHS UiTKMX CTaHIAPTIB IOJO 3aXHUCTY
MpaB MiJJ03pIOBaHOT0, OOBUHYBAYEHOTO a00 CBIJKa ITiJl Yac HaJaHHsS MIXHApPOIHOI IPaBOBOL
JIOTIOMOT'H, 1[0 OXOIUTIOE SIK TapaHTii IpaBa Ha 3aXUCT 1 y4acTi aJIBOKaTa, TaK i 3a0e3nevyeHHs
Oe3reky, KOH(IEHITIHHOCTI Ta HAJIGKHOTO MPOLECYaTbHOTO 0(QOPMIICHHS TiH, SKI BUKOHYFOTBCS
3a MEKaMH HalllOHAJIBHOI IOPUCANKILI.

LlentpanbHe Miclie B 3a0€3M€UEHHI IPaB yYaCHUKIB Mpolecy 3aiiMae poJib aIBOKATA, KU
Oepe aKkTHBHY ydYacTh y BHKOHAHHI TNPOIECYAbHUX il y paMKaX MDKHApPOIHOI TPaBOBOI
JIOTIOMOTH. YKpaiHCBKi i 3apyOikHI HAYKOBIII 3BepPTAlOTh yBary Ha Te, II0 Y4acTh aJBOKaTa
CIpUsie HAJIS)KHOMY 3aXUCTY NIPaB Ta 3aKOHHUX 1HTEPECiB 0COOH Iij 4ac IOMUTIB, OTJIAAIB abo
iHOMX cmiguux (PO3IIYyKOBUX) [, MO 3MIHCHIOKOTHCSA 3a 3aUTOM iHIIOI Jepxasu [3, c. 2].
KpiMm TOTO, amBOKAT BUKOHYE KOOPIMHAMIWHY (YHKIIO MK HalliOHATLHUMH OpraHaMHU Ta
MIXKHAPOJHUMH CTPYKTYpaMH, 3a0e3MeUy0odr BiIIIOBIIHICTD Jiii cTaHAapTaM MiKHApPOJIHOTO
[paBa Ta MpoLECyaIbHIM HOpMaM JAepxkaBH-ajpecaTa. Takuii 3aXUCT € OCOOIMBO BaXXJIUBUM
B YMOBaX TPaHCKOPAOHHUX IPOLEAYP, € MOXYTh BUHHKATH MpPaBOBi W MpoLeaypHi Koi3ii
MIXK HalliOHATLHUMH HOpPMaMH, a TaKOXX y BWITaJKaX 3aCTOCYBAaHHS HOBITHIX IHU(PPOBUX
JIOKa3iB abo BipTyaJdbHHX aKTHBIB, IO MOTPEOYIOTH CrieliaibHOl KBai(hikamii Ta po3yMiHHS
crienudiki MDKHApOJHUX NpolecyansbHuX Aiil. Tak, ponb agBoKara € HEBiJ'€MHOIO CKIAJ0BOO
e(heKTUBHOTrO (PyHKIIOHYBaHHS MIXHApOJHOI IIPaBOBOI JOIOMOTH, OCKLIBKH caMe depes
HAJIC)KHUIA 3aXHCT MPaB YYACHHUKIB TpoIeCcy 3a0e3MeuyeThesl 3aKOHHICTh, CIPAaBEUIMBICTD 1
pe3yabTaTHBHICTH BUKOHAHHS MPOIECYyaTbHUX i Y MIXKHAPOTHOMY KOHTEKCTI.

CyTTeBUM acrekToM (YHKI[IOHYBaHHS MIXHApPOAHOI NMPAaBOBOi JOMOMOTH € Y3TOMXKECHHS
HAaIllOHAJIBHOTO KPUMIHAILHOTO MPOIIECYaTbHOTO 3aKOHOIABCTBA 3 MIKHAPOHUMH CTaHIapTaMHu
Ta 3000B’SI3aHHSIMH, IO BHILIMBAIOTH 13 0araTOCTOPOHHIX 1 JIBOCTOPOHHIX MIKHAPOIHHX
JOTOBOPIB. YMOBOIO €(DeKTHBHOI MDKIEpKaBHOI B3aeMOil € He NwIIe GopMalbHe MPUETHAHHS
JepKaB 10 BiJIOBIAHUX KOHBEHIIH, a i peasibHa IMIUIEMEHTALlis 1X MOJIOKEHb Y BHYTpIIIHE
IPaBO Ta MPAKTHUKY AiSUIBHOCTI MPABOOXOPOHHUX 1 CYZOBUX OpraHiB. ¥ HAyKoOBiil mitepaTypi
HaroJIOMIYETHCS, IO MDKHApOJHA MPaBOBa MOIOMOTa MAa€ 3IIMCHIOBATUCS 3 ypaxyBaHHIM
MPUHIIUITY B3a€MHOCTI, BEPXOBEHCTBA TIpaBa Ta MPABOBOTO CYBEPEHITETY NepKaB-y4acHUIIb,
10 Ja€ 3MOTY CTBOPIOBATH OiNbIN e(EeKTHBHI MEXaHi3MM CHIiBIpami MiX KOMIECTEHTHHUMHU
OpraHaMH Pi3HUX IOpUCAUKLIN [2]. oTpuMaHHS IMX NPUHIMIIB 3abe3mnedye nependadyBaHiCTh i
MPaBOBY BH3HAYCHICTh MIKHAPOJHUX MPOIEIYp, IO 31 CBOIO OOKY CHpPHSE ONEPATHBHOMY
0OMiHY JIOKa3aMH, HAJICKHIM KOOPAMHAIIIT PO3CITiIyBaHHS Ta MiIBUIICHHIO SIKOCTI IPABOCYIIS
y CIpaBax i3 TPAaHCKOPAOHHUM €JIEMEHTOM.

BonHouac BaxJIMBO 3ayBa)KUTH, 10 MOPSAAOK HaAaHHS MIKHAPOAHOI PABOBOI JIOMIOMOTH
(opMyeThCS He JNHIIE HAa PiBHI 3aKOHOAABYOTO PETYJIIOBAHHSA, a H Mae IpyHTYyBaTHCS Ha
HAJIC)KHOMY METOHOJOTIYHOMY Ta HAYKOBOMY ITIIXOXi JO OIIHKH PeaJbHUX MEXaHi3MiB
MiXHapoaHoi B3aemonii. Tak, y mpakTHIi MiIKPECTIOETHCS HEOOXITHICTh BpaXyBaHHS HE
ymire (GpopMaTbHUX MPOLIECYyTBHUX HOPM, a M peayibHUX MPOLEAYpHHUX 0ap’epiB, 10 BUHUKAIOTH
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y TIpoLieci BUKOHAHHS MDKHApOJHHX 3anuTiB [2]. Jlo Takux Oap’epiB HaieXaTh aaMiHICTPATHBHI
TICPETIOHH, PI3HHUL B MPOIECYATBHIX CTAHAAPTAX Pi3HUX MPABOBUX CHCTEM, CTPOKH BHKOHAHHS
JIOPY4YEHb, a TAKOXK OOMEXKEHHS, MOB’s3aHi 3 JOTPUMAHHSIM IPABOBUX TapaHTId YYaCHUKIB
KPUMIHAJIBHOTO TpPOBa/KeHHs. CaMme MOENHAHHSI HOPMATHBHUX HPUITKCIB i3 HAYKOBO
OOTPYHTOBaHMM aHaJTi30M MPAKTUYHHX TPYAHOLIIB A€ 3MOTy (GopMyBaTH OiiblI eeKTHBHY
Ta 30aaHCOBaHy MOJENb MiXKHApOJHOI MPaBOBOI JONMOMOTH, 3JaTHY 3a0€3MEUHUTH 5K
PE3YNIBTATUBHICT PO3CIIAYBaHHS, TaK i JOTPUMAHHS TPaB JIOIUHH B TPAHCKOPIOHHOMY
KpUMiHAJILHOMY IIPOLECi.

JIJ1s KOMIUTEKCHOTO pO3yMIiHHS MIKHAPOIAHOT IPABOBOI JOITOMOTH BayKJIMBO PO3TIIAAATH il
SK TWHAMIYHUN MEXaHi3M, SKAW TOCTIHO PO3BUBAETHCS i BIUIMBOM 3MiH Y MIKHApPOIHUX
MPaBOBUX aKTaX, MDKHAPOIHUX OpraHi3allisiX Ta PIlICHHAX HAI[lOHAJbHUX CyHiB. Tak, pO3BUTOK
IU(PPOBUX TEXHOJIOTIH CTBOPIOE HOBI MOIIMBOCTI ISl OOMiHY IPOLIECYaJIbHOK 1H(OpMAITIETO,
10 MOYKE 3HAYHO NPHUIIBUIMIATH IPOBAPKEHHS 32 MUKHAPOIHIMH 3allUTaMU, alle BOXHOYAC
noTpedye BiNOBIIHOTO HOPMATUBHOTO 3a0€3MEeUCHHS U TapaHTyBaHHS 3aXUCTy IEPCOHATBHUX
JAaHUX Ta JOTPUMAaHHA MpoueaypHuX mpaB [4, c. 155]. ¥ upoMmy KOHTEKCTI 0cOOIMBOI Baru
HaOyBae MpoOJieMaTHKa BUKOPHUCTAHHS [M(PPOBHX JaHHX 1 BIPTYAITLHHUX aKTUBIB Y KPUMIHAJIBHOMY
TIPOIIECi, OCKUTLKH caMe BOHM JIlTi YacTillle CTAFOTh MPEAMETOM J0Ka3yBaHHS B TPAHCKOPIOHHUX
npoBapkeHHsAX. Sk cnymno 3a3HavaroTh 1. FO. KpaBuyk ta O. B. Ky3pMeHKko, CKIagHICTh
MPaBOBOTO BU3HAYCHHS BIPTYaJIbHUX aKTHBIB Ta crnemnu@ika iX Qikcamii i Joka3yBaHHS
Oe3rmocepeTHRO BIUTMBAIOTH HA e(heKTUBHICTh MIKHAPOIHOTO CIIBPOOITHUIITBA Y KPUMIHATBHUX
CIIpaBax, OCKIJIbKM TakKi JJaHi HEPiKo mepe0yBaroTh 3a MeXaMH HAI[lOHAIBHOT IOPUCIUKINT Ta
NOTPeOyIOTh MKHAPOIHOTO NMPOLeCyaIbHOT0 pearyBaHHs [6, c. 199].

MixHapo/iHa MTPaBoOBa JIOMIOMOTa y KPUMIHAJILHOMY TIPOIIECi € CKIIQJHOK CHCTEMOIO, 0
00’€eTHy€e TIPaBOBI HOPMH, MIXKHAPOJIHI JOTOBOPH Ta MPAKTHUYHI MPOLETYPH JUTSl 3MIHCHEHHS
MpoLECYaATbHUX T y MKHAPOAHOMY KOHTEKCTI1. 3a0e3mneueHHs e(peKTUBHOCTI TAKUX MEXaHI3MIB
noTpeOye He JIMIIe TapMOHI3aIlii 3aKOHOIABCTBA, a M MOaIbIIOr0 HAYKOBOTO BAOCKOHATICHHS
MiXO/IB JJO BU3HAYCHHS TapaHTil MpaB YYaCHUKIB Ta pO30YI0BU MPAKTUIHUX MPOLEAYP.

BucnoBku. OTxe, MiDKHAPOAHA MPABOBA JONOMOTA € BAXKIIMBUM €JIEMEHTOM CYJacHOTO
KPUMIHQJIBHOTO TIPOIECy, SIKUH 3abe3leuye MOXIMUBICTH €(EKTHBHOI'O pPO3CIigyBaHHS
KPHUMIiHAJIBHUX MPaBOMOPYIIEHB, 10 MAIOTh TPAHCKOPIOHHUH XapaKTep.

AHani3 MDKHapOJHUX NPABOBUX aKTIB 1 HALIOHAIBHOIO 3aKOHOAABCTBA JIa€ 3MOTY 3pOOUTH
BHUCHOBOK, III0 HOpMAaTHBHa 0a3a MDKHApPOJHOTO CHIBPOOITHUITBA y Il cepi € JOCTaTHBO
PO3BHUHEHOIO, OJIHAK MPAKTHKA T{ 3aCTOCYBAHHS CYMPOBOKYEThCS psitoM podiieM. OCHOBHUMH 3
HUX € PI3HHUIA MTPABOBUX CHCTEM, TPUBATICT MIPOIETYp BUKOHAHHS MIKHAPOIHHUX 3aITUTIB, a
TaKO CKJIAJHICTh BUKOPUCTAHHS HU(POBUX JOKA3IB y TPAHCKOPJOHHHUX MPOBAKEHHSIX.

ITomanbkmie BIOCKOHANIGHHS MEXaHI3MiB MIXKHApOJHOI MPaBOBOI JOMOMOTH Mae
3MIACHIOBATHCS 32 JJOITOMOTOI0 TapMOHI3allii HalliOHATBHOTO 3aKOHOIABCTBA 3 MIXXHAPOTHUMH
CTaHIapTaMH, yJOCKOHAJICHHs MPOICAYpP BUKOHAHHS MIXHAPOJHHUX 3aIMTIB Ta PO3BUTKY
EJIEKTPOHHUX (POPM MIKHAPOIAHOT B3aEMOJIIT Mi>K KOMIIETECHTHUMH OpraHaMH JIepiKaB.
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P. Yu. Kravchuk. INTERNATIONAL COOPERATION AND LEGAL ASSISTANCE
DURING PROCEEDINGS

The article is devoted to the study of international cooperation and the provision of legal
assistance during the conduct of procedural actions in criminal proceedings. International
legal assistance is considered an important tool for ensuring the effectiveness of pre-trial
investigation and trial in cases involving different states, which allows for interrogations,
inspections, searches and other procedural actions outside national jurisdiction on the basis
of international treaties and the principle of reciprocity.

The work focuses on the need to ensure procedural guarantees for the rights of persons
participating in the execution of international orders, in particular suspects, accused and
witnesses. It is emphasized that the lack of unified doctrinal approaches to understanding
criminal procedural guarantees in the field of international legal assistance complicates their
practical application and can lead to violations of human rights. In this context, the formation
of unified standards for protecting the rights of participants in the process and the
harmonization of national procedures with international requirements is of particular importance.

Special attention is paid to the role of a lawyer during the performance of procedural
actions within the framework of international legal assistance. It is argued that the
participation of a lawyer is a key guarantee of respect for the rights and legitimate interests
of a person in cross-border procedures, where there are possible collisions between the legal
systems of different states. A lawyer performs not only a protective but also a coordinating
function, contributing to legality and procedural justice.
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The article also highlights the modern challenges of international legal assistance related
to the digitalization of criminal proceedings and the use of virtual assets as evidence. It is
shown that the features of their legal definition and proof significantly affect the effectiveness
of international cooperation. It is concluded that international legal assistance is a dynamic
legal mechanism that requires constant improvement of regulatory regulation and practice,
taking into account the development of digital technologies and transnational crime.

Keywords: international legal assistance, international cooperation, procedural actions,
rights of participants in criminal proceedings, procedural guarantees, lawyer, international
requests, protection of human rights.
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HEBUKOPUCTAHI MATEPIAJIM HCPA:
PEXXUM, SBHUILIEHHSA, KOHTPOJIb

Heenacni caioui (poswyxosi) oii (Oani — HCPZ]) nepedbauaiomsv HeznacHe empy4aHHs 8
npusamue dHcumms. 3a maxux ymog ocoba, wjo0o sAKoi 30iliCHIOEMbC GMPYUAHHS, He MAE
3moeu 00pasy nepesipumu 1020 3aKOHHICMb a0 CKOPUCMAMUCS NPOYECYATbHUMU 2APAHMIIMU.
Tomy npueamuicme 3anedicums ne auute 8i0 mozo, yu 6yiu HCP/[ nanesxcno cankyionogani, a
L 8i0 M020, WO CMAEMbC 3 OMPUMAHUMY Mamepiaramy 0axi. AK ix eiddouparoms, de i AK
30epiearoms, Xmo Mae OOCMYN, YU MOIHCIUGE NOBMOPHE BUKOPUCHAHHS MA 3d AKUX HPOYEOYp
O0aHi cmaiomv peaibHo HedocmynHumu. Boonouac 3wauna uacmuna eioomocmetl, 3i0panux
nio wac HCPJ], ne nabysae 00ka306020 3naueHus abo He OONYUAEMbCS 00 NPOBAOINCEHHS, ale
6ce 00HO MoJice ICHY8amu IK OOKYMEHM, piy, HOCII moujo.

Y yugpposomy cepedosuwyi nebesnexa nog’szama me minvku 3i 30epedceHHaAM, a U 3i
30amMHICMI0 OAHUX «8IOMBOPIOBAMUCY Hepe3 0YOniKamu i cyHch08i ciou — pesepsHi Konii,
JACYPHAIU OOCYNY, CUHXPOHI308aHI cxoduwa. []o moeo dic y 6a2amvox cucmemax «BUOAIEHHs» €
paoue 102iuHOI0 ONepayicio: 3MICI MOdCe 3aTUMAMUCs 8 THWUX wapax 30epicanns abo 6
pesepsnux konmypax. Omoice, 3HUWEHHS MAE CRUPAMUCS HA NePesipiogaHi npoyedypu, a He
Ha 0OHY MexHIuHy Oiro.

Mema cmammi — po3kpumu 3MiCm CHeyianbHO20 PeXCcuUMy HeGUKOPUCHAHUX Mamepianié
HCP]I, oxpecrumu munogi pusuku tioco peanizayii ¢ ymosax yughposizayii ma 3anpononysamu
NPUKIAOHI pIUeHHs, WO NiO8UWYIOMb NIO3GIMHICIb | pOOAMb 3HUWEHH akxmudnum. [[is
Yb020 3ACMOCOBAHO YOPMATLHO-IOPUOUYHUIL AHANI3 NPUNUCIE WOOO 3HUWEHHS, 3a00pOHU
CMOPOHHBLO20 OOCMYNY Ul GUKOPUCMAHHS, NOBEPHEHHs peyell / OOKYMeHMI8 | NOGIOOMAEHHS
ocib, cucmemnuil nioxio 00 2apawmii NPUSAMHOCMI, A MAKONC QYHKYIOHATbHUL AHANL3
Op2aHi3ayiliHO-MexXHIYHUX Oap €pie (ponvosuti docmyn, ayoum, KOHMPOAb KONIHOGAHHS
excnopmy). Buxopucmaro nioxoou €CILI i ucnosxu docnioxiceHv npo be3neune UOANCHHs
Oanux ma Haoitinicme YyuUpPosux 00Kasis.

3anpononosano munonocito neguxopucmanux mamepianie HCP (npomoxonu / 0oodamiu;
HOCII; peui ma OOKyMeHmu, NOXIOHI mamepianu) i NOKA3AHO, WO CReYianbHUll Pexrcum Mmac
OXOnMoBaAMYU 8eCb 00ie YYMIUBUX OAHUX, A He 0OMeNHCYBamuUcs NUMAHHAM IXHbO20 OOKA306020
cmamycy. Y yugposomy xonmexcmi «3HUWEHHA» OOYIIbHO MPAKMYEAMU 5K 008€0eHUll
cman akmuyHoi HeOOCHYNHOCMI 3MICIY mMa NPURUHEHHS 00icy OaHUX, Yb02o He 00CAcmU
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6e3 ineenmapu3zayii micyb 30epicanms, 00Ky KONill i pe3epaié ma HANeHCHO20 OOKYMEHMY8AHHS
suxonanus. Tax camo 3a60pOHU CIOPOHHLO20 BUKOPUCMAHHA NPAYIOIOMb Julle mooi, Kou
ix nioKpinieHo MexauizMamu KOHMPOIIO — PO3IMENCYBAHHAM pOJel, N02YBAHHAM, aAyOUmoMm,
006MeIHCEHHAM KONIIOBAHHS MA eKCNOPMY.

AK npuxnaoui piienns, 3anponoH08ano MiHIMATbHULL CMAHOAPM PEKBI3UMI8 NOCTNAHO8U
NPOKypopa npo 3HuweHHs (ioenmugikayis 00’ ekmie 6e3 po3Kpumms 3micmy, micys 30epieanns;
OKpemutl 610K w000 Koniil / pe3epais;, cmpok, 6I0N08I0AbHI;, CROCIO KOHMPOMIO), VHI(iKosanuil
aKm 3HUUEHHs. Yudposux Oanux i3 Qikcayicio oxonients pesepsie / CUHXPOHI3aYill, a maKodic
Gopmanizayio nosepHenHs MAUHa yepe3 akm NPUuiMaHHsa-nepedadi i3 3A3HAYEHHAM OO
Koniu. OKpemo HA20I0WEHO HA PeSYIAPHUX AYOUMHUX NPOYedypax 00Cmyny 00 4ymaueoi
iHopmayii ax 6azoeomy cmanoapmi ni036iMHOCHII.

Knrouoei cnosa: HCP]], nesuxopucmarni mamepianu, 3HuweHHs iHpopmayii, yugdposi
OaHi, NpoKypOPCbKUli KOHMPOIb, NPUBAMHICIb, AYOUm OOCMYNY, pe3epsHi KOnii, ponbosul
oocmyn, noGepHenHs peyel.

IMocTranoBka npo6aemu. HCPJ] sx iHCTpYMEHT JOCYIOBOTO PO3CIiTyBaHHS TOB’s3aHi
3 {HTEHCHBHHMM BTPYYaHHSM y mpuBaTHe uTTA [3]. IxHiii HermacHmii xapakTep CTBOpIOE
JedimUT Mpo30pOoCTi: MiJ Yyac BTPYYaHHA 0co0a HE MOXKE IMIBHIKO IEPEBIPUTH 3aKOHHICTh
0oOMeXeHHsT TIpaB ab0 CKOPHCTATHCS 3aco0aMu 3axucTy. ToMy morpeOye yBard OIliHKAa He
TIJIBKH JIO MMIJICTaB CAHKIIOHYBaHHS, a i JI0 TOTO, IO BiOyBaeThes micis 3aBepienns HCP/I:
SIK OpPTaHi30BaHO JOCTYI, 30epiraHHsI, BUKOPHCTAHHS Ta 3HUIICHHS OTPUMAHHX MaTepiajiB
[10; 11]. ¥V mpamsx 100 MacoBOTO MEPEXOIUICHHST KOMYHIKAIIH MiIKPECIIOEThCS, IO caMme
MpaBUJIa «KUTTEBOTO ITUKITY» JaHUX (AOCTyN — 30epiraHHs — BUKOPHCTaHHS — 3HUIICHHS) €
YaCTHHOI CTAaHAAPTY 3al00KHUKIB Y CHCTEMax HerIacHoro crocrepexenHs [10].

IIpakTuka mokasye, mo moMiTHa yacTuHa MartepianiB HCPJ/] He BUKOpPHCTOBYETHCS B
MPOBAKEHHI Yepe3 BIJICYTHICTh JIOKAa30BOI IIHHOCTI, JyOJFOBaHHS, 3MiHY BepCiil, IPUIIHMHEHHS
MPOBAKCHHS a00 HEMOIUIBHICTh MOAANBII0T 00poOKH. [IpoTe HaBITh «HEBUKOPUCTAHUI
MAacCHB JJaHHX, SIKIIO BiH 3aJIHIIAETHCS JOCTYIHIM, HIATPUMY€E PH3UKHA BUTOKY, HECAHKIIIOHOBAHOTO
KOTIFOBAHHS YH CTOPOHHBOTO BUKOPHCTAHHSI.

KpuMinagpHuiA Tiporiec BCTAHOBITIOE OKpeMi npaswiia Jutst Matepianis HCPJI, siki mpokypop
HE BU3HA€ BIJNOBIAHMUMHU: Taki Marepiaid MaioTh OyTH BHUBEICHI 3 MOJAIBIIOro 00iry, a
Oynb-siKi Aii 3 HUIMU 11032 IUIIME KPUMIHAIBHOTO MPOBAKEHHS € HENPHUITYCTUMHUMHU; TOCTYII
0 HUX Mae OyTH MaKCHMalbHO oOMekeHHM. OKpeMO BPETryJIbOBaHO MOBEPHEHHS pedeH /
JIOKYMEHTIB i oBimomieHss1 ocid mpo nposexerns HCP/I [4]. Bomrouac mmgpose cepemopuie
YCKJIQJHIOE BUKOHAHHS IMX NPHIKCIB: JaHi 3/aTHI «3acTPATaTH» y PEe3epBHUX KOHTYpPAX,
jorax abo CHHXPOHI30BaHUX KOIiSIX, TOMY BHMOTa <GHHUIIUTH» MOTpedye MpoLeaypHOi
nepeBiproBaHoCTi [5]. OMIAmOBI JOCTIHKEHHS 3 OE3MEYHOr0 BHIAAJICHHS JaHUX JEMOHCTPYIOTh,
mo Oe3 iHBeHTapu3amii Micllb 30epiraHHs Ta OXOIUICHHS PE3EPBHUX KOHTYPIB HEMOKIIUBO
rapaHTyBaTH (DaKTHUYHY HEOCTYNHICTH iH(OpMaIlii, HaBiTh AKIIO «(hailil BUAATCHO» B PoOOUiid
cucremi [5].

Pomanos B. O. Hesuxopucmani mamepianu HCP/]: pescum, snuwenusi, KOHmpo.iv
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AHaJi3 ocTaHHiX gocaimKkeHpb i mybaikanii. [IpoOneMy «HaIIMIIKOBUX» NaHUX MiCIA
3aCTOCYBaHHS HETJIACHUX 3aXO0JiB 3a3BHYall ONMUCYIOTHh ¥ ABOX B3a€MOIIOB’SI3aHUX IIOMINHAX.
[lepma — KOHBEHIIIH{HA Ta TIPABO3aXKMCHA: 1IETHCS MPO KPUTEPIT «IKOCTI 3aKOHY», TOCTATHICTh
3aro0DKHHUKIB 1 KOHTPOJIb Y PeXKUMax CIIOCTEPEKEHHS Ta EePEXOIUICHHSI, BKITIOYHO 3 NPaBHIaMU
JOCTYIY, 30epiranHs ¥ 3uuieHHs [6; 10; 12]. Ipyra — TexHiKo-poLecyaabHa: PU3UKU JUIs
CIIPaBEUIMBOCTI MPOBAILKCHHS Yepe3 CKIIAAHICTh NMU(GPOBUX JIOKA3iB, MHOKHHHICTh KON i
HEeCTady MpoIecyalbHUX TapaHTii, aJanToBaHUX J0 mU(PoBOi peanbHOCTI [7-9]. ¥V Mexax
Ii€1 IPYroi TUIOIIMHU aBTOPH TaKOX HArOJIONIYIOTh, IO OI[IHFOBAHHS HAIIMHOCTI IHU(POBUX
HpoLexyp Mae CIIUPaTHCS Ha JOKYMEHTOBAHICTh 1 BIITBOPIOBAHICTD, a He JIMIIE Ha JOBIPY 10
IHCTHUTYILIHOTO mpotecy [9].

OxpemMuii MacHB POOIT CTOCYETHCS «OE3METHOrO BHAAICHHSD Ta OMIIIKH, KON BHIATCHHS
OTOTOXKHIOIOTP 13 (DAKTHYHMM 3HHIIICHHAM: y 0araThboX CHCTeMax ollepallis BUIAICHHS 3MIHIOE
JMIIE JOCTYIHICTh depe3 iHTepdeiic, ToAl sSIK 3MICT MOXKe 30epiraTucs i BiHOBIJIIOBATHCS 3
pe3epBiB abo moxiAHUX MatepianiB [2; 5]. BogHouac BIAKPUTHUM 3aJMINAETHCSA MUTAHHA, K
TICPETBOPUTH TIPABOBY BEMOTY <GHHIIUTAY Ha IEPEBIpIOBaHy HPOIEAYpPY, SIKa OXOILTIOE KOIIii /
pe3epBU i BOJHOYAC HE MPOBOKYE PO3KPUTTS UYTIUBOTO 3MICTy. Y OJIN3BKOMY KOHTEKCTI
aHani3 npoBapkeHb €CILJI 3BepTae yBary, 1o HagMipHa 3aKpUTICTh 3J]aTHA «BUMHUBATH »
KOHTPOJIb, 1 TOMY MiHIMaJIbHa MPOIIEypHAa MiI3BITHICT, Ma€ KIFOYOBE 3HAYECHHS HABITh TO/I,
KOJIM 3MICT MaTepialliB He MOKe OYTH PO3KpUTHI [6].

Merta cTaTTi — pO3KpUTH 3MICT IIPABOBOIO PEKUMY HEBUKOpHUCTaHUX Marepianisa HCP/I,
OKPECIIUTH PU3UKH HOTO peanizalii B HUPPOBOMY CEpeIOBHILII Ta 3alIPOIIOHYBATH IPAKTUIHO
Opi€HTOBaHi pillleHHs, 110 3a0e3MeuyrTh peaibHe (a He cyTo (GopmanbHe) 3HUIISHHS i
MiA3BITHICTH MPOLEAYP.

Bukaang ocHoBHOro martepiaiy. CremiaabHUA PEXAM HEBHUKOPHUCTAHWUX MaTepiaiiB
HCPJI 101iTbHO PO3YMiTH K rapaHTiliHHII MeXaHi3M MOCTKOHTpomo. Moro norika mpocra:
HaJJTUIIIKOBI BiZIOMOCTI HE MalOTh TIEPETBOPIOBATHCS] HA aBTOHOMHHI peCcypC JJIsl MPOIIeCyaTbHO
HECaHKI[IOHOBAHOTO BHUKOPHCTaHHSA. HOpMaTHBHO PEXUM IIOB’S3aHUHA 13 HPOKYPOPCHKOIO
OIIIHKOIO «HEOOXITHOCTI»: KO MaTepiaal He MOTPIOHI ISl TIOJANTBIIIOrO PO3CIiyBaHHs, iX
Tpeba BUBECTH 3 00Ty TaK, 1100 YHEMOXIMBUTH MOJAIBIIE BUKOPUCTAHHS Ta JOCTYI CTOPOHHIX
ocio [4].

BaxmiBo # Te, 1110 00’€KTOM PEKUMY € He JIMIIE «I0Ka3n», a IMIAPIIHA MacHB — BIJIOMOCTI,
pedi Ta TOKyMeHTH. Y IH(POBUX Mpoliecax 11e Mae 0COOJMBE 3HAYCHHS: YYTJIMBHI 3MICT MOXKE
BIJITBOPIOBATHCS B MOXiTHUX (ailnax (BUTArax, TPaHCKPHUITAX, JOBiAKax) ab0 TEXHIUYHUX
KOMisiX, sIKi (POPMAIBHO HE € «JI0OKa30M», ajie, Mo CyTi, MICTATh PUBATHY iH(pOpMAaIILifo.

JJ1s IpaKTHKA TOIIITFHO BUOKPEMITIOBATH
MIPOTOKOJIH Ta IOJATKH (ayio / Bieo / ¢poTo, MeTaiaHi);

Hocil / apxiBH (CepBepHi 3aIiCH, CXOBHUINA, (Hi3WTHI HOCIT);
pedi Ta JOKyMeHTH (OTpHMaHi / BHuTy4eHi / ckomioBani y 38’ s3ky 3 HCPI);

— TOXIiTHI MaTepiamu (BUTATH, TPAHCKPHIITH, aHATITHYHI TOBIIKH).

Leit nomin BaxXIMBHN, 00 «3HUIICHHSD IS KOXKHOI TPy O3HAda€ pi3Hi ail. [ manepoBux
JOKYMEHTIB MOXKJIMBE KOMicCiiiHE 3HUIIEHHS 3 0(opMIICHHAM akTa. HatoMicTh [uis 1iudpoBux
JIaHMX KIIFOYOBHMH CTAIOTh IHBEHTapH3AaLlis MiCIlb 30epiraHHs, KOHTPOJIb Pe3EPBIB 1 CHHXPOHI3aLIiH,
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a TaKOX JIOKyYMEHTaJbHE MIiATBEPAXKEHHS TOrO, L0 OXOIUIEHO Komii [2; 5]. SIk moka3yrooTh
pobotH mpo Oe3reyHe BUIAICHHS, CaMe HeOXOIICHI pe3epBHI KOHTYPH Ta MOXIJHI MaTepiaiu
HalyacTime pyHHYITh iJIel0 «OCTATOYHOTO» 3HUIICHHS [2; 5]. st pedeld 1 JOKYMEHTIB
TIEPIIOPSITHAM € BCTAHOBIICHHS BJIACHUKA, TIOBITOMJICHHS Ta HAIEKHE OQOPMIICHHS TOBEPHCHHS.

Pimennst npo Te, AKi MaTepiai € «HEeoOXiTHUMI», Mae AUCKpeLiiHuil xapaktep. [Ipobaema
BHHHUKAE TOJ, KOJIU TpoIlelypa He 3aIMiiae xoya 0 MIHIMAJIbHOTO CIIIy IUIS TIEPEBIpKH: Y
TaKOMY pa3i BOHA CTa€ HEMpo30por0. Y MU(pOBOMY KOHTEKCTI PH3UK IIIe TOCTPIMINN — HaBITh
JI0OpPOCOBICHE PIllICHHS HE rapaHTye, 0 BCl KOITii Ta pe3epBU Oy yTh OXOILICHI.

PartionanbHUM KOMIPOMICOM BUIVISAAE MEPEBIPIOBAHICTD 32 METAAaHUMU 0€3 PO3KPHUTTS
YYTIWBOTO 3MICTy. Y MOCTAaHOBI MPO 3HHILIEHHS Ta B aKTi 3HMILIEHHS BapTo (ikcyBaTH:
iteHTr(diKaTop 00’ €KTa (THII, HOCIH, YaCOBUH Jialla30H, TEXHIYHI MapKepH ), MICIIs 30epiraHHs,
BIAMOBITATGHHUX 0CIO, 3raJIky MPO OXOILUICHHS KOIIiH / pe3epBiB 1 CIOCI0 KOHTPOIIO BUKOHAHHS.
Tak mpoueaypa crae HaAIMHIIIOW 1 MEHII BPa3JIMBOK A0 NOBUIBHOCTI, HE BIIKPHUBAIOYH
npuBaTtHUi 3MicT [7-9]. 3 mo3ulii crpaBeATUBOro CyAy Ta PIBHOCTI CTOPIH Ba)KJIHMBO, II00
3HUINEHHS] HEBHKOPUCTAHUX MaTepialiB He TEPETBOPIOBAIOCS HA IHCTPYMEHT MPOIeCyaabHOT
HETPO30POCTI JUIS 3aXUCTY, a CYNMPOBOKYBAIOCS ITEPEBIPIOBAHUMU TPOTICTyPHUMH CITiIaMH,
JOCTaTHIMHU AJIS1 KOHTPOIO 6€3 PO3KpHUTTS 3MicTy [8].

OnepaTUBHICTh 3HUILIEHHS Ma€ TapaHTIMHUN CEHC: 1O JOBIIE HAIUIMIIKOBI Marepiaiu
3aJTUIIAIOTHCS TOCTYITHUMH, TO BHIIII PU3UKH BUTOKY a00 HECAHKIIIOHOBAHOTO BUKOPHCTAHHS [4].
BonHovac y iuppoBoMy cepeoBHIII 1€ HE 3BOJIUTHCS JIO OJTHOPA30BOTO «BUAATICHHS». JlaHi
MOXXYTh 3aJHIIATUCS B POOOUMX AyOJliKaTax, pe3epBHHUX KOIIifX, JIOraxX JOCTYILy, CHHXPOHI30BaHHX
CXOBHIIAX 1 moXigHuX Matepianax [5]. Tomy mpakTHUYHO BHIIPABJAHOKO € JBOCTYIIEHEBa
MOJIETIb:

— IHBEHTapHU3aIlist MiCIb 30epiraHHs + THMYacoBe 0OMEKEHHS JOCTYITY;

— 3HMIIEHHS / IPUITUHEHHS IOCTYITy + aKT, IO MiATBEPIXKY€E OXOIUICHHS KOTiH / pe3epBiB.

Hopma «He BUKOpHUCTOBYBATH)» MPAIIOE JIUIIEC TOJi, KOJU CHCTEMa pOOWUTH HETOMITHE
KOITIFOBaHHS a00 €KCIOPT CKJIQJHHMM 1 3anumae ¢ikcaliio B XypHayiax. ToMy mopsn i3
(hopMabHOIO 3a00POHOIO TTOTPIOHI MEXaHI3MHU, Ki 3a0€3MeUyIOTh 11 BAKOHYBAaHICTh:

— POJIOBUM JOCTYII;

— JIOTYBAHHSI EPETIISITY Ta EKCIOPTY;

— KOHTPOJIb 30BHINTHIX HOCIIB 1 IPYKY;

— ayJIMT XKYPHAIB,;

— OoprasizauiiiHi mpaBwia MiHimizamii komii [9].

EmmipryHi nocmimpkeHHs HaiifHOCT TUQPOBUX KPUMIHATICTUYHUX MPOIECIB MATBEPILKYIOTh,
[0 came JIOKyMEHTOBAHICTh, BiZITBOPIOBAHICTD T4 KOHTPOJIb BUKOHAHHS CTAHJIAPTIB € KIIIOYOBUMHU
JUTSI OIIIHKH HaJIMHOCTI MPOIIeayp, 30KpeMa B poOoTi 3 UG POBUMHU HOCISIMH Ta KOMisIMH [9].

[loBepHeHHS MaiiHa BIACHHUKY B MEXaX CICLIATBHOTO PEKHMY CKOPOUYE Iepiosl KOHTPOIIO
JIep)KaBOIO 1 BOJHOYAC 3aXHUIAE MPaBO BIACHOCTI. JlOMinbHO 0GOPMITIOBATH HOTO aKTOM
NpUiMaHHS-TIepenadi, e OKPEeMO 3a3HAYa€eThCS: UM CTBOPIOBANHCS KoIii / o0pa3u (s
UQPOBHUX HOCI{B), UM 3HHIICHI BOHH i YW MPUIHHEHO NOCTYN a0 HUX. be3 Takoi ¢ikcaii
JIETKO BUHHKA€E CUTYAIIisl HOCIH TIOBEPHYIH — IIU(PPOBOTo ABIMHNKA 3ATULIIIIID.
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3HUINEHHS. MaTepialliB He CKAaCOBYe IPOLIECYaIbHOTO OOOB’SI3Ky IMOBIJOMIEHHS OcCi0,
moao skux nposomwincs HCPJL [4]. Omxke, moTpiOeH MiHIMaJIBHUN OOJIK, MOCTATHIN 1yIs
BHKOHAHHS OO 000B’S3Ky (MeTalaHi NMPOBEICHHS Ta pillleHb), alie 0e3 30epexeHHs
HAJJTAIIKOBOTO MPUBATHOTO 3MICTY.

VY migxogax €CIIJI rapaHTii 100 HETJIACHOTO CHOCTEPEKEHHS PO3TIANaroThCs 5K
B3a€MOIIOB’sI3aHa CHCTEMa: BiJI IMIJCTaB CaHKIIOHYBaHHS JIO TPaBWI JOCTYITy, 30epiraHHs,
BUKOpHCTaHHS W 3HuUImeHHs [10; 12]. Anani3 cnpaBu Big Brother Watch minkpecitoe, mo
3aM001KHUKY OIIHIOIOTHCS KOMIUICKCHO, 1 TTpaBHiIa TIOBOPKEHHS 3 TAHUMH TIICHIA iX OTpUMAaHHS
(BKITFOUHO 31 3HHINCHHAM HAIUTHIIKOBUX MaTepialiB Ta OOMEKEHHSIM BTOPHHHOTO BUKOPUCTAHHS)
€ BU3HAYAIIBHUMH ISl BUCHOBKY IIPO HAJICKHICTh 3aKOHY B po3yMiHHi npaktuku €CITIT [12].
3 IBOTO BUILIMBAIOTH OPIEHTUPH: MIPOIEAYpa 3HUIICHHS Mae OyTH peaabHOIO (3 ypaxXyBaHHIM
KOIIi# 1 pe3epBiB), KOHTPOIb — e(DEKTUBHUM, a ITEPEBIPIOBAHICTh — JOCSHKHOIO Yepe3 MeTaaHi
0e3 pO3KPUTTS 3MICTY.

MiHiMasbHI PEKBI3UTH MOCTAHOBH MPOKYPOpa MPO 3HUIICHHS: PEKBI3UTH MPOBAKCHHS;
MpaBoOBa TiJICTaBa; MEepeiK 00 €KTIB 3HUIICHHS 3 TEXHIYHUMU Mapkepamu (0e3 3MICTy); MiCIIs
30epiraHHs; oKpeMui OJIOK Mpo Komii / pe3epBH; BiIMOBiAaIbHI; CTPOK BUKOHAHHS; CIIOCIO
KOHTPOIIIO.

VYHi}ikoBaHMI aKT 3HUIICHHS MUPPOBHUX MAHWUX: MOCHIAHHS HA MOCTAHOBY; IOBTOPHA
iIeHTrdIKaIis 00’€KTIB; CHOCIO 3HHUICHHS/TPUITAHEHHS JOCTYITY; IITBEPDKCHHS OXOIUICHHS
KOIill / pe3epBiB; Yac oIepamiid; MiIIUCH BiIMOBITaIbHUAX; 32 MOXJIMBOCTI — KOHTPOJIbHI
O3HAKH (XeIll) apXiBy /10 3HUILECHHS.

AyIUT MOCTYNy SIK CTAHIAPT: KYPHATIOBAHHS 1 MEPIOAUYHUIN ayauT JOCTYIY, 30KpeMa
MIX PIIIEHHSIM TPO «HEOOXITHICTHY» 1 (pakTHYHMM 3HUINCHHAM. DopMaizallis MOBEpHCHHS
MaiHa: akT MpHAMaHHsI-TIepeadi i3 3a3HaYCHHSIM, YA CTBOPIOBAJIUCS KOITIT Ta sIKa TXHS JTOJI.

BucnoBku. CremiansHuil pexuM HeBukopucTanux marepianiB HCPJl e rapanriitaum
MEXaHI3MOM, 10 MO€IHYE BUBEACHHS HAUTUIIKOBUX MaTepialiiB 3 00iry, 0OMeXeHHs JOCTYILY
1 3200pPOHY BTOPHHHOTO BHKOPHCTAHHS, a TaKOXK MPOIICYPH TIOBEPHEHHS MaiHa i ITOBITOMIICHHS
ocib [4].

V 1u¢poBOMY CepeIOBHILI «3HUILICHHS JOIUTLHO TIYMAUHTH K JOBEICHUH cTaH (paKTHIHOT
HEJOCTYNMHOCTI 3MiCTy Ta MpUNMHEHHs 00iry nanux. lle morpelye iHBeHTapu3alii Micib
30epiraHHs 1 KOHTPOJIIO KOIIiK / pe3epBiB, a)ke MHOKHWHHICTh KON poOUTH hopmaibHe
«BHUIAJICHHS» HEIOCTATHIM [2; 5]. BogHoUac 1ocimimkeHHs 3 6e3MeYHOT0 BUIATICHHS HaroJIOIIYIOTh,
IO caMe pe3epBHI KOHTYPH, XKypHAlU Ta TOXiJHI apTepakTh € TUIOBO HEJOOIIHCHUMH
«TOYKaMH BIDKMBAHHS» JaHUX MicCJIsl BUnaneHus [2; 5].

CBo0os1a yXBaJCHHS DIIIEHHS MPOKYPOPOM IIOJNO «HEOOXIIHOCTI» MaTepialiB mae
CYNPOBOKYBATHACSA MIHIMAIBHOIO TIEPEBIPIOBAHICTIO 0€3 PO3KPHTTS YYTIIMBOTO 3MICTY.
CraHgapTH30BaHa IIOCTAHOBA 1 YHi()iKOBAHMH aKT 3HHUIICHHS 3 TEXHIYHIMH 1IeHTH(IKaTOpaMH
Ta OJIOKOM TIO0Z0 KOl / pe3epBiB 3HWKYIOTh PU3HK JTOBUTLHOCTI U MiACHIIIOIOTh MiI3BITHICTH
[7-9].

Higxomu €CIJI migTBepIKyIOTh: IpaBWiIa IOCTYIY, 30epiraHHs, BUKOPHCTAHHS 1
3HHUIICHHS IaHUX € CIEMCHTOM HaJISKHOCTI 3aKOHY B po3yMiHHI npakTuku €CILI Ta ominku
npomopiiitHocTi BTpyvanss [10; 12].
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Ocobucmuii 6necox agmopa: OOIPYHTOBAHO TAYMAauyeHHS «3HHUIICHHSI» K (aKTUIHOT
HEJOCTYITHOCTI 3MICTy B ITU(POBOMY CEPENOBHIII; 3alPOIMOHOBAHO MOJENb MiHIMAIbHOI
MIEPEBIPIOBAHOCTI PillieHb MPOKYpOpa depe3 MeTaaHi 6e3 po3KpUTTS 3MICTY; CPOPMYITHOBAHO
MPaKTUYHI CTAaHJAPTH TMOCTAHOBH TPO 3HUIICHHS, aKTa 3HUIICHHS UPPOBHUX JAHUX Ta aKTa
npUuiMaHHsS-TIepeadi Py MOBEPHEHHI MaliHa.

Tepcnexmuesu nodanvuux po3eidok: po3podIEHHs TUIOBUX (DOPM TOKYMEHTIB (TIOCTaHOBA /
aKT / aKT mepepadi) Ta METOAMKHU ayauTy goctymy ao marepianis HCPJ] 3 ypaxyBaHHAM
pi3HHX apXiTekTyp 30epiranHs (JIOKaabHI CXOBHINA, BiIOMYi CHCTEMH, I[EHTpPaIi30BaHi
apxiBH, pe3epBHi KOHTYpH).
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V. O. Romanov. UNUSED MATERIALS FROM COVERT INVESTIGATIVE
(SEARCH) ACTIONS: REGIME, DESTRUCTION, AND CONTROL

Covert investigative (search) actions (CISA) involve concealed interference with private
life. In such circumstances, the person affected has no real opportunity to immediately verify
the lawfulness of the interference or to use procedural safeguards. Privacy protection
therefore depends not only on whether CISA were properly authorised, but also on what
happens to the materials afterwards: how they are selected, where and how they are stored,
who can access them, whether reuse is possible, and under what procedures the data become
genuinely inaccessible. A substantial share of information collected through CISA does not
acquire evidentiary value or is not introduced into proceedings at all, yet it may continue to
exist as a document, a physical item, a storage medium, or a digital copy.

In digital environments, the risk stems not only from retention but also from the data’s
ability to “reappear” through duplicates and technical traces-backups, access logs, synchronised
repositories. Moreover, in many systems “deletion” is primarily a logical operation: the
content may remain available in other storage layers or backup circuits. Destruction,
therefore, should rest on verifiable procedures rather than a single technical step.

The purpose of this article is to clarify the substance of the special regime governing
unused CISA materials, identify typical risks of its implementation under digitalisation, and
propose practical solutions that strengthen accountability and make destruction effective in
practice. The study applies a formal legal analysis of procedural rules on destruction,
prohibitions on third-party access and use, the return of items/documents, and notification of
persons; a systemic approach to privacy guarantees; and a functional analysis of organisational
and technical control barriers (role-based access, logging, audit, and controls over copying
and export). It also draws on the European Court of Human Rights” approach to the “quality
of law” requirement and findings from research on secure data deletion and the reliability of
digital evidence.

A working typology of unused CISA materials is proposed (records/attachments; storage
media; items and documents; derivative materials), demonstrating that the special regime must
cover the entire circulation of sensitive data rather than focusing narrowly on evidentiary
status. In the digital context, “destruction” should be understood as a proven state of factual
inaccessibility of content and the cessation of data circulation-something unattainable
without an inventory of storage locations, accounting for copies and backups, and proper
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documentation of execution. Likewise, prohibitions on third-party use are meaningful only
when supported by control mechanisms: role separation, logging, auditing, and restrictions
on copying and export.

As practical measures, the article proposes a minimum set of required elements for a
prosecutor’s destruction order (identification of objects without disclosing content; storage
locations; a separate section on copies/backups; timeframe; responsible persons; and the
method of oversight), a unified act for the destruction of digital data that records coverage of
backups/synchronisations, and formalised return of property via an acceptance-transfer act
that specifies the fate of copies. Regular audits of access to sensitive information are
emphasised as a baseline standard of accountability.

Keywords: covert investigative (search) actions, unused materials, information destruction,
digital data, prosecutorial oversight, privacy, access audit, backups, role-based access, return of
items.

Jlama naoxooorcenns 11.02.2026
Jama npuiinamms 16.02.2026
Jlama pexomenoayii 25.03.2026
Jama nybaixayii 15.05.2026

Pomanos B. O. Hesuxopucmani mamepianu HCP/]: pescum, snuwenusi, KOHmpo.iv



ISSN 2617-4154 IpniHcLbKMii IOPUANIHHIA Yaconuc: HAYKoBHIl sKypHaJ. 2026, Bun. 1 (22) 175

VJIK 343.1
DOI 10.33244/2617-4154.1(22).2026.175-187

M. 1. CmupHoOB,

KaHOUOam 1puoOUyHUX HAyK, OOYeHm,

doyenm Kaghedpu KpUMIHATLHO20 Npoyecy,

Hayionanvnuii ynisepcumem « Odecvka 0opuouyHa akaoemisny
email: smirnov_maksim@ukr.net

ORCID 0000-0002-4563-5902

OCOBJIUBOCTI B3AEMO/I1I YKPAIHUN
3 MIZKHAPOJJHUM KPUMIHAJIBHUM CYJ0M
Y IUTAHHI BUKOHAHHS IPOXAHHS
ITPO APEILIT TA NEPEJJAYY OCOBH

Y emammi 0ocnioscyemubces nopsiook 8UKOHAHHS NPOXAHHA NPO apeuim i nepeoaiy ocoou
ma axmuunoi nepedayi 00 MisncHapoOH020 KpUMIHATLHO2O CYO).

3eepmaemvca ysaca na me, wo nepedaua ocib6 00 MixCHapOOHO20 KPUMIHATLHOZO CYOY
0azyemuvcsl Ha NPUHYUNT BEPIMUKATIBHO20 CRIBPOOIMHUYMEA, W0 NOMPeDYE YIMKO20 POMENCYBAHHSL
HOBHOBANCEHb MIJIC HAYIOHATILHUMU NPABOOXOPOHHUMU MA CYOOBUMU OP2AHAMU T MIDICHAPOOHUMU
CYO0BUMU THCIMUMYYIAMU.

Bcemanoaneno nassnicmo pady Hopmamugnux KOizitl i NPAGOGUX NPOLATIUH, WO MOJCYMb
cymmeeo obmedcumu egpexkmusHicms 63aemo0ii Yrpainu 3 MiscHapoOHuM KpUMIiHATIbHUM
CYOOM Y NUMAHHI BUKOHANHA NPOXAHHS NPO apewm i nepeoayy ocoou.

Cmeepooicyecmspcsi, Wo npagosy 0CHO8Y O GUKOHAHHA npoxans Midxcnapoonozo
KPUMIHATIbHO20 cyOy npo apewm i nepedawy ocobu zabesneuyiomov cm. 631-633 KIIK Yxpainu
ma cm. 59, 89, 91 Pumcvkoco cmamymy. [Ipome mixc numu € nesmi 8iOMIHHOCMI U000
Pecynio8aHHs 3a3HAUEH020 NOPAOK).

3asnauacmocs, wo nOpsaOoK HayioHanbHOL npoyedypu GUKOHaHHs npoxarns Mixcnapoonozo
KPUMIHATBLHO20 CYOY Npo apeuim i nepeoayy 0cobu Mae nesHi 0CoOIUBOCHIL.

3eepmaemuca ysaea na nedoniku pedaxyii cm. 632 KIIK Yxpainu, saxi modxcyms eniuHymu
Ha epexmusnicms ii peanizayii, 30kpema: 1) 3ampumra po3ensioy RUManHs nPO MUMUACO8e
36IIbHEHHS 0coOu; 2) 3anedcHicms Ciou02o cyooi 6i0 pexomendayit Mixchapoonozo
KPUMIHAIbHO20 cYOY; 3) 8IOCYMHICMb OCKAPHCEHHA YXBAU CAIOH020 CY00i, 4) nosmopne
3acmocy8anHs 3ano0idHCHO20 3aX00Y.

Jlogooumuvcss mesa, wo nepedbauenuii cm. 633 KIIK Vkpainu nopsoox opeanizayii
nepeoaui 0cobu 00 MidICHapoOH020 KPUMIHABHO20 CYOY MAE NEe6HI HeOOIKU, U0 CIMBEOPIOIOMb
PU3UKU 0151 WBUOKO20 MA HANEHCHO20 BUKOHAHHA Nepeoayi ocoou ma ModiCyms NOpPYyuLy8amu
npasa ocid, 00 AKUX 3ACTNOCOBYEMbCA 3A3HAYEHA npoyedypa, 30kpema: 1) nesusnayenicmo
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npoyedypu nepedadi ocoou, 2) HegusHaueHicms cmpoKie nepedaui ocoou; 3) HeBUHAUEHICb
CMPOKY GIOKAA0AHHS nepedayi ocoou.

Hazonowyemoca, wo eapmonizayis Kpuminanvnoeo npoyecyanvroeo xooexcy Ykpainu
i3 nonooicennamu Pumcvrozo cmamymy 6 wacmuui apewimy ma nepeoaui ocib € He auuie
MIHCHAPOOHUM 30008 A3AHHAM, A Ul 8A2OMOI0 YMOB0I0 O/ 3a0e3neUeHHs He8i080POMHOCHI
NOKAPAHHS 30 HAUMAICYT 310YUHU, WO BUKTUKAIOMb CIMYPOOBAHICIb YCb020 MINCHAPOOHO20
cnismosapucmaa.

Cmeepoocyemncs, wo pamugikayis Pumcokoeo cmamymy sumazae 6i0 Yxpainu nepexoody
8I0 (hopManbHO20 BUSHAHHA WOPUCOUKYIT MidDCHAPOOHO20 KPUMIHATLHO2O CYOY 00 CIBOPEHHS
0i€6020 NPOYECYATLHO2O MEXAHIZMY 83AEMOOI] 6 NUMAHHI UKOHANHS NPOXAHHA NPO apeuim
ma nepeoauy ocoou 00 MisxchapoOH020 KPUMIHATILHO20 CYOY.

Knrouoei cnosa: Kpuminanvnuii npoyecyanvHuil kooekc Yxpainu, Pumcokuii cmamym,
MidcHapoonutl KpumiHanvHull cyo, ocodausocmi nepedaui ocobu, nopsaoox nepedavi ocoou,
emanu nepedayi 0coou, BUKOHAHHSA NPOXAHHS, (PAKMUYHA nepeoayd.

ITocTanoBka npobaemu. I3 HaOpaHHSIM YMHHOCTI Ans YKpaiHu Pumcbkoro cratyty
MixHapoIHOrO KpuMiHanpHOro cyny (nani — PC) HamioHanbHa IpaBoBa CHCTEMa IOCTala
nepe]] BUKIMKOM TOBHOT iHTETpalii B ri1o0albHy apXiTeKTypy MIKHAPOJIHOTO MPaBOCYIIS.
OaHUM 13 HAWOUTBIT BAXKITUBUX 1 TIPOIIETYPHO CKJIATHUX ACIIEKTIB IIi€i B3aEMOJIT € MeXaHi3M
BUKOHAHHS NIPOXaHb MKHapOoIHOTO KpuMiHabHOTO cyay (nami — MKC) mpo apemr i nepenaudy
ocib.

OcHoBHa npo0JieMa MOJATae y BiACYTHOCTI AeTanizoBaHoi Kopeisiuii HopMm KpuminansHoro
nporecyanbHoro kKonekcy Ykpainu (mami — KIIK Ykpainn) 3 monoxkenusmMu posniry 1IX PC
«MixHapoHe CIIBpOOITHUIITBO Ta MPABOBA JOITOMOTa», IO YCKJIATHIOE BUKOHAHHS MPOXaHb
mpo apemit i nepexauy ocoou 10 MKC. Ile cTBOproe pU3HMKH MPaBOBOT HEBU3HAYEHOCTI IS
IIPaBOOXOPOHHHX Ta CyJOBHX OpraHiB YKpainu mix yac cmiBpoOitHuITBa 3 MKC, 3aTprmMox
abo BimMoB y cmiBpoOiTHHITBI 3 MKC, mopymieHs mporiecyanbHIX rapaHTiii ocoOu, mepenady
axoi 3anutye MKC.

OTxe, NOCHIIKEHHs TOPs/IKY BUKOHAHHS IPOXaHb PO apellT Ta Hepenady ocoOu 10
MKC € BaxJIuUBUM IJIs1 pO3POOKH NMPOMO3HUILH 11070 rapMoHi3amii HalioHAJBHUX HOPM 13
nonokeHHsIMA PC, a Tako BHPOOJICHHS €IMHOTO TIPABOBOTO CTaHIAPTY, sIKWil OM 3a0e3reuyBaB
BUKOHaHHS MDKHapOZHHX 3000B’s3aHb YKpaiHU 0e3 MOpYyIIeHHsS 3acal HaIiOHaJIbHOTO
CyBEpEHITETy Ta (PyHIAMEHTAIbHUX IPaB JIFOAWHH.

AHaJIi3 ocTaHHIX JA0CTiKeHb i myOJtikamiii. J{ocmiDkeHHSIM Pi3HUX aCleKTiB CHIBPOOITHHIITBA
VYxpaian 3 MKC 3aiimanucs taki Bueni: 0. AHocoBa, B. Antunenko, M. ArroHoBud, O. ba3os,
H. bomnap, M. bypomencekuii, B. byrkesuu, B. Beapkan, O. Bunorpangosa, P. Bonunenp,
I. T'moBrok, B. I'ytauk, M. 'natoscekuit, O. [posznos, H. JIppomina, O. 3amgopoxHiit, K. 3amos,
H. 3eninceka, A. Kopunesuu, T. Kopotkuii, Y. Kopyn, O. Kyuep, A. MaTKOBCBKHUH,
M. INamkoBcrkuit, C. Iepenbonkin, B. IMunumnenko, B. TTomoswy, B. IMomko, A. ITinropoauHchka,
T. Pubanko, M. Cenison, T. Cupoin, O. Cypinosa, O. Ueppskora, O. UepHelpka, €. Illepoans,
K. IOpraeBa, f. SIBopcekuii Ta inmi. OxHAK, MONPH 3HAYHUH JOPOOOK 3a3HAYCHUX BUCHUX,
HpoleCyaqbHUIN MOPATOK BUKOHAHHS IPOXaHHS IO apemrT i mepenady ocodu no MKC

Cmupnos M. 1. Ocobnusocmi 63aemo0ii’ Vipainu 3 MisicnapoOnum KpumiHantsHum cyoom
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JIOHEJIaBHA He OYB IPEIMETOM IIUTICHOTO HAYKOBOTO aHaNi3y, OCKLUIGKH MPaKTHYHA IMILICMEHTALisT
BIJIIOBITHUX HOPM CTajla MO>KJIMBOIO JIMIIIE TICIs MOBHOLIHHOT parudikamii PC Ykpainoro
2024 poky. OTXe, TUTaHHS BUKOHAHHS MIPOXaHHS PO apemT Ta nepegady ocooun no MKC na
CBOTO/THI 3AINIIAETHCS MATIONOCTIIXKEHUM Y BITUM3HSHIIN JOKTPUHI, 0 OOYMOBIIOE AKTYaIbHICTh
IOCHIKEHHS.

Merta ocaiaKkeHHs MoJATae B IOTpedi MPOBECTH KOMIDIEKCHHH aHaJIi3 IPABOBOTO MEXaHI3MY
BHKOHAHHSI MPOXaHb IO apellT Ta nepeaady ocodou g0 MKC, nocmiauTi npoueaypHi Koisii
MK monoxeHHsME PC 1 KpuMiHaBHIM MTPOIIECyaTbHUM 3aKOHOIABCTBOM YKpaiHH, a TaKOX
PO3pOOUTH HAYKOBO OOIPYHTOBaHI pEeKOMEHJAIlil MIOAO0 BIOCKOHAJICHHS BIAMOBIAHUX HOPM
KIIK Ykpainu.

Bukaan ocHoBHoro marepiaay. I[lepemaua oci6 mo MKC 0a3yerbcs Ha TPHHIUII
BEPTHKAJILHOT'O CITIBPOOITHHUIITBA, IO MOTPEOYE YITKOTO PO3MEKYBaHHS ITOBHOBAaXKCHb MK
HAIlIOHAJTBHUMH MPABOOXOPOHHUMH Ta CYIOBHMH OpPraHaMU Ta MDKHAPOTHHMHU CYIOBHUMH
IHCTUTYILISIMU.

IlutanHs monsrae B Tomy, mo mnepenada ocobu nmo MKC e ocoGmuBoro (hopmoro
MIXXHApPOHOTO CIIBPOOITHUIITBA, OCKIIBKH: 1) HE € MIKICPKaBHOIO MPOIISTYyPOI0, TOMY IO
MPaBOBITHOCHHN BUHHMKAIOTh MK AepkaBoto Ta MKC; 2) 3milicHIoeThCs HE Ha MiJCTaBi
CYBEpEHHOI PIBHOCTI JepiKaB, a B MEXaxX CIELiaIbHOTO MDKHAPOIHO-IIPABOBOIO PEIKHMY,
nependauenoro PC; 3) Mmae Ha Meti 3a0e3neueHHs opucaukiii MKC, a He peaizailito
KPUMIHAIHGHOT FOPUCIVKIIIT 3aIMTYBaJIBHOI JepyKaBH. [HaKIE KaXKydu, KOJIM JiepyKaBa-yJacHHIIST
PC nepenae ocody no MKC, BoHa BUKOHYe MixHapoJHi 3000B’s3aHHs nepeq MKC sk
HaHAIIOHAJILHOIO CYJJOBOIO 1HCTUTYLIEIO.

ITepenaua ocodu 10 MKC € oniero i3 HAACKIAAHUX (POPM CIIBPOOITHHIITBA YKpaiHU 3
MKC Ta ckitamacTees 3 TAKHUX €TaIliB:

1) sampumanns ocobu (ct. 628 KIIK Vkpaiun). Ha mincrasi toro, mo 0co6a po3uIyKyeTses
MKC abo na miacrasi npoxanns MKC npo TuMyacoBuii apemt abo mpo aperur i nepenady,
KOMIICTCHTHI OpraHd YKpaiHW 3iHCHIOIOTH 3aTpuMaHHs Takoi ocoOu. Ilicis 3aTtpumaHHs
ocoba MOBHMHHA OYTH IIOCTABJICHA IO CYNy IUISI PO3TJISIAY MHUTAHHS MPO 3aCTOCYBAaHHS
3aro0DKHOTO 3aX0/ly y BUIJISAI TPUMAHHSI i/l BAPTOIO (TUMYACOBOTO apelITy);

2) mumuacosuii apewm (ct. 629 KIIK Vkpainu, cr. 92 PC). Ilicias 3aTpuMaHHS Ha
npoxanas MKC npo TiMYacoBumii aperT 10 0cOOHM 3aCTOCOBYETHCS 3aMOODKHUHN 3aXix y Gopmi
TPUMAaHHS 11T BAPTOIO (THMYACOBUI apemT) J0 IICTACCATH 1i0. YIIPOAOBXK IBOTO MEPIoAy J0
LIEHTPAJILHOTO OpraHy Ykpainu Mae Haaiiti npoxanas MKC mpo aperut i nepenauy ocoOu;

3) suxonanms npoxauns npo apewm ma nepeoayy (cr. 631 KIIK Ykpaiuu, ct. 59, 91 PC).
ITicns THMYAcOBOTO apelnTy, 3aCTOCOBAHOTO BianoBigHO 10 cT. 629 KIIK Ykpainu Ta cT. 92
PC, MKC y HafikopoTIIi TepMiHA Ma€ HAIPABUTH IPOXAaHHS IPO apellT i mepenady ocoou
pa3oMm i3 BiAMOBIIHUMH NOKyMeHTamHu, nependadeHumu ct. 91 PC. Ilicist HagxompKeHHS
npoxauHs MKC mpo apemr i1 mepemady ocoOu 3a IOPYYCHHSM ILIEHTPAJBHOTO OpraHy
YkpalHu MpoKypop 3BEPTAETHCS JO CIITYIOTO CYAII 3 KIOIMOTAHHSAM HpPO 3aCTOCYBaHHS IO
0ocobu 3armo0iKHOTO 3ax01y y Gopmi TpUMaHHS Mia BapToro 10 ii pakTHyHOI mepenadi Ta
npo nepenady 10 MKC Ha BukonanHs BugaHoro MKC opaepa Ha apemt abo BUPOKY Mpo
MpU3HAYCHHS HOKapaHHs y (opMi mo30aBiIeHHs BOII;

Cmupnos M. 1. Ocobrusocmi 3aemo0ii’ Vipainu 3 MisicnapoOnum KpuminanbHum cyoom
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4) paxmuuna nepeoaua ocoou 0o MKC (ct. 633 KIIK, ct. 89 PC). IlenrpansHuii oprau
VYxpainu opranizoBye nepenady ocobu no MKC Ha BukonanHs npoxanHs MKC npo apemr i
niepeavy Iiciisi HabpaHHs 3aKOHHOT CHITM yxBasiolo cyny. daktruHa nepenada ocoon 1o MKC
3I1ICHIOETBCS Y CIIOCIO Ta CTPOKH, Y3TO/DKEHI LIEeHTpaIbHUM opraHoM Ykpainu ta MKC.

ITopsinox BukoHanHs npoxanHa MKC mpo apemr i nepenady ocobu, nependadeHuit
ct. 631 KIIK Ykpainu Ta ct. 59, 91 PC. 3a3HaueHi ctaTTi 3a06€31Me4y0Th IPaBOBY OCHOBY IS
BUKOHaHHs npoxaHb MKC mpo aperut i nepenauy ocobu, NpoTe Mixk HUMU € TIEBHI BIIMIHHOCTI
II0JI0 PETYITIOBAaHHS 3a3HAYEHOT'0 TOPS/IKY.

Crarrs 91 PC («3MicT mpoxaHHs IO apelnT i mepeaady») nepeabadae, Mo aepxana, sKa
oTpuMalia MMPOXaHHs MPO apellT i nepenady 0ynap-skoi ocodu 10 MKC, HeBIAKIIaTHO BKHUBAE
3aXO0[IiB JUIS apellTy BiAIOBIIHOT 0COOH BiATIOBIAHO 0 CBOTO 3aKOHOJABCTBA 1 MOJNIOXKeHb 4. 9 PC
(4. 1 ct. 59 PC).

KIIK VYxpainu (cT. 631) nepenbadae KOHKPETHY HAIIOHAIBHY MPOIEAYPY BUKOHAHHS
IIPOXaHHA PO apellT i nepeaady ocolu, sika Mae OyTH TOTpUMaHa B YKpaiHi, BpaxoBYyOUH ii
3000B’s3aHHs K Aepxkasu-ydacHuni PC. Iopsnox BukonanHs npoxanHs MKC npo apemr i
nepeaady ocoOH, BiIIIOBITHO 10 3a3HAYCHOT CTATTi, BUTJIAAAE TaK:

1) naoxooowcenns npoxanns MKC npo apewm i nepedauy ocobu (4. 1 cr. 631 KIIK Ykpaitn).
MKC Mmoxe mepenaTd MpOXaHHS PO apellT i mepenady ocoOM pa3oM 3 MarepiajlamH, IO
JIOJTAIOTRCS IO MPpOXaHHsl, 3a3Ha4yeHUMHU B cT. 91 PC, Oynp-sKiii nepkaBi, Ha TepHUTOPIi SKOT
MOXe TiepeOyBaTH I 0co0a, 1 3BepTaThcs J0 i€l JepyKaBy 3 IPOXaHHSIM PO CITIBPOOITHUIITBO B
3MiHCHEHHI apeluTy i nepenadi Takoi ocoOu. JlepkaBU-y4acHHUI, BIAMIOBITHO 1O MOJOXEHb 4. 9
PC i mpouenypu, nepenbadeHi iXHiM HalliOHATBHUM 3aKOHOJIaBCTBOM, BUKOHYIOTh TPOXaHHS
npo apemr i nepegady (4. 1 cr. 89 PC). Ilicnsa magxomkenus npoxanas MKC mpo apemr i
nepeavdy 0coOr IEHTPAIBHII Opral YKpaiHu nepenac e mpoxXaHHs IPOKypopy;

2) 36epHentst NPOKypopa 3 KIOKOMAHHAM 00 cliouo2o cyooi (4. 1-2 ¢t. 631 KITK VYkpainmn).
3a MOopydYeHHSM HEHTPAJIHLHOTO Oprany YKpaiHu MPOKYpop 3BEPTAETHCS 0 CIITIOTO CYAI 3a
MICIIEeM TPUMaHHS OCOOH ITiJ] BApTOIO a0 3a MiclieM epeOyBaHHs 0COOH 3 KJIOMOTAHHSIM TIPO
3aCTOCYBaHHS 10 OCOOM 3aMOODKHOIO 3aX0y Y BUIJISII TPUMAaHHS i BapToro 110 1i (hakTuuHOl
nepenadi ta npo nepegady 10 MKC na BuxonanHsa Bumanoro MKC opaepy Ha apemT abo
BHPOKY MPO MpHU3HAYCHHSI TOKapaHHs Y BHJII T030aBICHHS BOJII;

3) posensio knonomanus cuioyum cyooero (4. 4-5 cr. 631 KIIK Ykpainu). Cigunii cymis
PO3IIIAAae KIOMOTAHHS 3a y4acTIO 3aTpuMaHoi ocobu, 1i 3axucHuKa Ta mpokypopa. Ilix gac
PO3MIIIY KIOMOTAHHS MPOKYPOpa CINAINI CyIUIsl 3000B’I3aHIIA BCTAHOBHUTH, YH MITBEPIKYIOTh
HaJaHi JIOKa3W HasBHICTh OOCTaBWH, SIKI CBIIYATh MPO Te, mo: 1) 3aTpuMaHa ocoda € TIEw
oco0boto, sika 3a3HavueHa B opepi abo Bupoky MKC; 2) min yac 3aTpumMaHHa ocoOu Oynu
JIOTPUMaHI BUMOTH TPOIIECYaTbHOTO 3aKOHOJIABCTBA; 3) IOTPUMaHI IpaBa 3aTpUMaHoi 0codw,
nependadeni KIIK Ykpainu. Bapro 3a3naunty, mo npoxanus MKC mpo apemr i mepenadqy
IPYHTYETBCS Ha opJepi Ha apemT abo Ha Bupoky MKC. IIpote 4. 5 c1. 631 KIIK Ykpainu ve
nepeadayae MOXKIMBOCTI JUIS CJITYOTO CY/AJII OLIHUTH OOIPYHTOBaHICTh BUIaHoro [lamaroro
nocynoBoro npoBamkenHs MKC opnmepa a6o Bupoky MKC. Bimmopimno mo ct. 59 PC
aperToBaHa 0co0a HeBIAKIAIHO JOCTABIIETHCS 10 KOMITETEHTHOTO CYZIOBOTO OpraHy B JieprKaBi
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Miclll TPUMaHHA Mijl BapTOlO, SIKUM BINMOBIAHO [0 3aKOHOJABCTBA Ili€l JepaaBU BU3HAUAE,
10: &) OpJiep BUIAHUIA CTOCOBHO IIi€1 0coOwm; b) 11 0co0a apemToBana 3 JOTPUMAaHHAM HAICKHOT
MIPOIIEAYPH; C) TIpaBa 1€l 0coOu OyIH TOTPUMaHI;

4) nocmanognentst ciouumM cyooer YXeaau 3a pe3yabmamamu poseiady kionomarns (4. 6
cT. 631 KIIK Ykpainu). 3a pe3ynbpraTaMu po3risiy KJIOMOTAHHS CIITYHHA CYIJIs TOCTAHOBIISE
yXBally 1po: 1) 3acTocyBaHHS 10 0cOOH 3armo0iKHOTO 3ax01y Y (hOpMi TPUMAHHS ITiJ] BAPTOIO
1o i aktuaHoi mepenadi Ta npo nepenady ocodbu no MKC na Bukonanus npoxanus MKC
PO apemT i mepenady ocoOu; 2) BiIMOBY B 3aCTOCYBaHHI JI0 OCOOM 3aO0DKHOTO 3aX01y Y
BHIUISAJI TPUMAHHS ITiJ] BAPTOIO Ta y Tiepesiadi, K0 3aTpuMaHa ocoba He € TIEI 0co0010, SKa
3a3HadeHa B opaepi MKC na apemt a6o y Bupoky MKC. ITicns npuifHATTS Aep>kaBoOr0 MiCIs
TPUMaHHS I1iJI BapTOIO PillleHHs PO Nepenady o 0co0y SKOMOora IIBHIIIE JOCTABISIOTH J10
MKC (4. 7 ct1. 59 PC);

5) naocunanns yxeanu caiouozo cyooi 00 yewmpanvbHo2o opeany Yxpainu (4.6 ctr. 631
KIIK Ykpainu). Komist yxBanu ciniguoro Cyzji HEBIIKIAAHO HAICHUIAETHCS A0 HEHTPAIbHOTO
oprany YKpaiHu;

6) po3 sacuennsn cniowum cyooero npas ocobi (4. 7 cr. 631 KIIK Vkpaium). Ilicas
OTOJIOMIEHHS YXBaJId MIPO 3aCTOCYBaHHS O OCOOM 3alo0KHOTO 3aX0oAy y (Gopmi TpUMaHHS
mig BapToro Ao ii ¢akTH4HOI mepenadi Ta mpo neperady ocobu no MKC Ha BUKOHaHHSA
npoxanHs MKC mpo apemT i nepenady ocoou CIiIuuid cys po3’siCHIOE 0co0i: 1) mpaBo Ha
ockapkeHHsI opaepa Ha apemr, Bunanoro MKC, no ITamatu mocymoBoro npoBamkeras MKC;
2) MpaBO 3BEPTATUCS 3 KJIOMOTAHHIM MPO THMYACOBE 3BiNbHEHHs 10 il mepemaui 10 MKC
BinoBiHO 70 cT. 632 KIIK Ykpainu;

7) ockapoicennst yxganu caiouoeo cyoodi (4. 8 cr. 631 KIIK Ykpainu). YxBana ciaiguoro
CyJIi, TIOCTaHORBJIEHA BignoBigHO 10 4. 6 cT. 631 KIIK Ykpainu, Moxxe OyTH OCKapKeHa B
amnessIiiHOMY MOPSIIKY 0C000I0, CTOCOBHO sikoi Haaiimuio nmpoxanHs MKC mpo apemr i
nepeaady, il 3aXMCHUKOM UM 3aKOHHUM TIPEACTaBHUKOM, MPoKypopoM. HacTrHa 9 11i€i craTTi
3a3Havae, Mo AKIIO CTPOK 3ar001KHOTO0 3ax01y y GopMi TpUMaHHS ITiJ1 BApTOO 10 (pakTHUIHOT
nepenadi ocobu no MKC 3akiHuyeThcs, a nepemada ocobn 1o MKC He BimOynacs, cTpok
TPUMAaHHSI il BApTOIO0 MOXe OyTH NMPOJOBKEHUN CIITUNM CYAZEIO 3a KJIOHNOTAHHSIM MPOKYpopa.
KitonotanHs mpo MpoJOBKEHHS CTPOKY MPOKYpOp MOAA€ HE Mi3HIINIEe HIK 3a IT'ATh JHIB J0
3aKiHYEHHS CTPOKY TPUMAaHHS MiJ BapToro A0 pakTtudHoi nepenadi ocodu 1o MKC [1].

Tak, BUKOHaHHS POXaHHS PO apellT Ta epeaavy sk OKpeMHil eTar nepeaadi ocodu 1o
MKC nependayae, mo miciii THMYacOBOTO apeliTy, 3aCTOCOBAHOTO BiMOBIIHO A0 CT. 629
KIIK Vkpaiam ta ct. 92 PC, MKC y HalKOpOTIIi TepMiHH Mae€ HANPaBUTH MPOXaHHS IO
apemT i mepeaady ocoOM pa3oM i3 BIAMOBIAHUMHU TOKyMEHTaMH, nepeadadenumu ct. 91 PC.
ITicna magxomxkenHs npoxanHd MKC mpo apemT i mepemady ocobu 3a TOpyYEHHIM
[CHTPAIBHOTO OpraHy YKpaiHu MIPOKYPOP 3BEPTAETHCS IO CIITUOTO CYALI 3 KIIOTIOTAHHSIM TIPO
3aCTOCYBaHHS JI0 OCOOH 3aM00KHOTO 3aX01y Y (OpMi TPUMAaHHS MiJ] BAPTOIO 10 11 pakTHIHOL
nepenadi Ta npo nepenady 1o MKC na Bukonanus suganoro MKC opaepa Ha apemT abo
BHPOKY IIPO NPU3HAYCHHS TIOKapaHHs y (opMi 1030aBICHHS BOJIL.
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Penaxuist cr. 631 KIIK Ykpainy, Ha Hally JyMKy, MICTUTh KilbKa MOTEHLIHHUX HEIOJIKIB,
SIK1 MOXKYTh BIUTMHYTH Ha e()eKTUBHICTH ii pearizallii, 30kpema:

1) obmedicena modciusicmes ockapoicenHs Ha Hayionanvhomy pieni. Yactuna 8 cr. 631
KIIK Vkpainu nepepbauae, 1o yxBaja CIIJUOTO CyAJi Moxke OyTH Ockap>keHa 0co00r0 B
aneniHoMy nopsiaky. OfHaK came IMTaHHS apenTy i nepenadi 3HaAYHOKO MipOIO 3aJIEKUTh
Bixt MKC, i MOXKITMBOCTI OCKap>KeHHS OpJiepa Ha HaIliOHATLHOMY PiBHI € oOMexxeHnmu. Opriep Ha
apemt abo BUpok MKC € 000B’A3KOBHM JUIsi BUKOHaHHS Jep)kaBoro-ydacHuiieio PC, 1o
criBmpamtoe 3 MKC. YkpaiHChKi Cyqu He MaroTh IOPUCAMKIII 3MiHIOBaTH ab0 CKAaCOBYBAaTH
pimenss, npuitaati MKC, ockinbku BOHHU AifOTH JHIIE B Mexax chiBpoOiTHUIITBa 3 MKC. Ha
HalliOHAJILHOMY PIiBHI OCKap)KUTH MOYKHA JIMIE MUTAHHS MPOLENypH, 30KpeMa: 3aTpHMaHa
ocoba € Tier 0coboro, sika 3a3HaueHa B opepi abo Bupoky MKC; mix gac 3aTpuMaHHS 0COOH
OyJi TOTpUMaHi BUMOTH TIPOIIECyaTbHOTO 3aKOHOIABCTBA; JIOTPUMaHI TpaBa 3aTpHUMaHol 0coowu,
nependayeni KIIK. JIume 1i mUTaHHS BCTaHOBIIIOE CIITUUN Cyans. BiH He Mae MOMIJIHMBOCTI
neperjsiHyTd abo BU3HATU opjep Ha apemT abo Bupok MKC nHeobrpyHToBanum. Lle cyrreBo
3BYXKY€ MOXKIIMBICTh OCKap)KEHHs PIIIEHHS MMPO apellT i rmepenady Ha HalliOHAILHOMY PiBHI.
Ocoba MOXe OCKap»KHUTH caM OpJiep Ha apemT abo pillleHHsS MMPO apemT i nepeaady JHIe B
ITanati nocynoBoro mpoBamxkeHHs MKC. Ane ne Bxe mpouec, sikuil BinOyBaeTbcs Ha
MDKHapOJHOMY piBHI 1 3HAYHOIO MIpOI0 BHUXOJHUTH 33 MEXI IOPHUCIAMKIII KOMIETEHTHHX
oprasiB YKpainu;

2) nUmManHs NPo NPOO0EICEHH. CMPOKIe mpumants nio eapmoio. Yactura 9 cr. 631 KIIK
VYkpainu nependadae, 0 CTPOK TPUMAHHS Mifi BAPTOI0 MOXKe OYyTH MPOMOBXKEHMH, SIKILO
nepenada 10 MKC He BigOynacs, ajge HE BCTaHOBIIIOE YIiTKUX OOMEXeHb IIOAO0 KiJIbKOCTI Ta
TPUBAJIOCTI TAKUX MPOOBKEHB. BiICyTHICTh 00MEKEHb 010 KIIBKOCTI MPOJOBKEHB CTPOKY
TPUMaHHS i BapTOI0 MOXE CTBOPHUTH YMOBH IUISI MOXITHUBHX 3JIOBKHBaHb, KOJH Iepeaada
10 MKC HaBMHCHO 3aTsryeTbest a00 IPOCTO HE BiAOYBA€ThCS 3 pi3HUX NpuuMH. Lle Moxe
MPU3BECTH A0 HEBMUIIPABIAHO TPHBAJIOIO TPUMAHHS OCOOM MiJ BapTol 0e3 (pakTHUHOT
nepenadi 1o MKC, mo cynepednTs ii mpaBy Ha CBOOOAY Ta OCOOHUCTY HEAOTOPKAHHICTB.

Oxpemo Bapto 3a3HauutH, oo KIIK mepexbauae mpomeaypy TEMYacOBOTO 3BLTEHEHHS
ocobu, 70 sAKOi 3aCTOCOBAHO 3aMOOKHHMM 3axiff y BHUIJSAI TPUMaHHS IiJ BapTOI Ha
BukoHaHHs mpoxanHs MKC mpo TuMyacoBuit apemit abo mpo apemrt i nepemady. OCHOBHI
OCOOJIMBOCTI Ta €TaIH Ii€l MPOIEYPH MOJIATAIOTh Y TAKOMY:

1) npaso Ha nodanns 3aseu npo mumyacose 3ginbhenns ocoou (4. 1 cr. 632 KIIK Ykpainu).
Oco0a, 10 AKO0i 3aCTOCOBAHO 3amOODKHMU 3axXiJ y BUIJISAI TPUMAaHHA HiJ BapTOI0 Ha
BukoHaHHs npoxaHHs MKC mpo TuMuacoBuii apemT abo Ipo apemrT i nepeaady, Mae mpaBo
MOJIATH JIO CIIAYOrO CYAJI 32 MicIIleM TPUMAaHHS ITiJ] BAPTO0 MHUCHMOBY 3asBY ITPO TUMYACOBE
3BUIBHEHHS 1 00paHHs 3an001KHOTO 3aX0.Ty, HE TIOB’A3aHOT0 3 TPUMaHHSM ITiJ BapToro. Taka
3asBa MOKe OyTH TojiaHa oco0or B Oyab-sakui vac a0 (aktuuHoi mepemaui ii jo MKC.
IIpaBo Ha mMomaHHA 3asBU MPO THMYACOBE 3BUIBHEHHS TaKOX mependaueno 4. 3 cr. 59 PC,
30KpeMa aperiToBaHa ocoba Mae IMpaBO 3BEPHYTHCS 10 KOMIICTEHTHOTO OpraHy B JepikaBi
MicIl TpUMaHHS M7 BapTOIO 3 KJIOIOTAaHHAM IpO TUMYAcOBE 3BUIBHEHHSA A0 1 mepenadi
1o MKC;
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2) ooepoicanns pexomenoayiu 6i0 MKC wooo mumuacogoeo 3einvhenns ocoou (4. 1-2
cT. 632 KIIK VYkpaian). BignosigHo mo 4. 5 c1. 59 PC [lanari mocyaoBoro mpoBaKeHHS
MKC noBioMISIOTE TIPO OyAb-SKe KIOMOTAHHS PO THUMYACOBE 3BUILHEHHS, 1 BOHA HaJIa€
pEeKOMeH/IaIlil KOMIICTCHTHOMY OpraHy B JISpyKaBi MiCL TPUMAHHS i BapTor. KommereHTHuMIt
OpraH y Jep:kaBi MicLis TPUMAaHHsSI Il BapTOIO 10 MPUNHATTS HUM PILICHHS MOBHOK MIpOIO
BpaxoBY€E TaKi peKOMEH/IaIli{, 30KkpeMa Oyab-sKi peKOMEH/AIlii CTOCOBHO 3aXOJiB 3ar00iraHHs
BTeui i€l 0coOu. 3 MeTOr ojiepkaHHs pekoMeHzaartii i MKC 11010 THMYacoBOro 3BUTEHEHHS
0co0M CIiAUWi CyIIs HEBIIKIAIHO HAJICUIIAE KOIIIO TakKoi 3asBU J0 IEHTPAIBHOTO OpTaHy
VYxkpainu. ¥ 3BepHeHHi 10 MKC neHTpaibHuit opraH YKpaiHu MOXKe 3a3HaUUTU CTPOK, YIPOTOBXK
SKOTO MOXyYTh OyTH HajmaHi pekomeHmanii. Oxepxxani Bigx MKC pexkoMmeHpalii nepeaarThes
IEHTPAITBHAM OpPraHoM YKpaiH! CIIIIYOMY CYIIII B TPUACHHUHN CTPOK;

3) posanso saseu npo mumuacose 3siibherts ocoou (4. 3 cr. 632 KIIK VYkpainu). Posrimsig
3asBU MPO TUMYACOBE 3BIIbHEHHS 0COOH 3/1iHCHIOETHCS B TPUICHHHUN CTPOK 3 JIHS OJCpPIKaHHS
BiJl IIGHTPaAJILHOTO opraHy Ykpainu pexomenaauiit MKC. Cnigumii cynans posrisaae 3asBy 3a
YYacTIO TIPOKYpopa, 0codu Ta 11 3axucHuKa. [1ig yac po3risimy ciaiguuid cynas: 1) BCTaHOBITIOE
oco0y, sKa Tojaja 3asBy PO THUMYacOBE 3BUIbHEHHS; 2) po3’sicHIOE 0co0i ii mpasa,
nependaueni KIIK VYkpaimu i PC, a Takox npaBoBi HACHIIKH Ta YMOBU 3aCTOCYBaHHS
TUMYaCOBOT'0 3BUIBHEHHS; 3) IOCIIKYE MaTepiay, O CTOCYIOThCS 3aCTOCYBaHHA JI0 0COOH
3aMo0DKHOTO 3aX0/y Y BUIVISII TPUMAHHS ITiJI BapTOIO; 4) MOCIIKYE Ta BPaXOBY€E PEKOMEH A
MKC; 5) 3acnyxoBye AyMKy ydacHUKiB po3risimy. Y. 4 cr. 59 PC nHaromomrye, mio
KOMIICTCHTHHI OpraH y Jep)KaBi MiCI[sl TPUMAaHHSI I1i]] BAPTOI HE MOXE PO3IIIAIaTH MTUTAHHS
0po Te, UM BUIAHUN OpJep Ha apellT y HAJeKHHUU croci6 BiAMOBIAHO 10 MiANYHKTIB a) Ta b)
m. 1 ct. 58 PC. 3rimno 3 mumu [lanara mocymosoro nposamkeHass MKC Bunmae 3a 3asBoro
IIpokypopa MKC opmep Ha apemT ocobH, SKIIO, PO3TIITHYBILIH IO 3asiBY # TOKa3H a0o iHITY
inopmMariito, HanaHi [Ipokypopom MKC, BoHa nepekoHanacsi B TOMY, I0: a) € OOIPyHTOBaH1
MiZICTaBU BBaXKaTH, IO I 0co0a BUMHWIJIA 3JI0YMH, KUK miAmanae min opucaukuito MKC;
b) apemr wiei ocobu BHAaEThCS MOTPIOHKUM IS 3a0€3MeueHHs il IBKM Ha CYIOBHH PO3TJISI;
I 3a0e3MeueHHs Toro, mob 1 ocoba He CTBOpIOBaNA MEPEIIKOJ YH 3arpo3u JUIs
po3ciigyBaHHs a00 CyJOBOTO MPOBA/DKEHHS;, Y BIAMOBIAHUX BHIAJKaX, IJIs 3amoOiraHHs
NPOJIOBXXEHHIO BYMHEHHS OCOOOI0 IIHOr0 3JI0YMHY a0o0 IOB’S3aHOTO 3 HHM 3JIOYHHY, IO
miamagae nia ropucaukiiro MKC 1 moB’si3anuii 3 THMU caMiUMH oO0cTtaBuHamMu [2]. OTxe, i
yac po3MIALy 3asABU CIIYUM Cy/UIs HE JOCTIDKYE MUTAHHS PO BHHYBATICTh OCOOM Ta HE
HepeBipse 3aKOHHICTh MPOIECyaTbHUX PIllIeHb, IPUHHATHX CTOCOBHO ocodn MKC;

4) nocmanosnenHs yxeanu 3a pe3yibmamamu posenady 3asa6U npo MuMUAacose 36ilbHeHHs
ocobu (4. 4-5 cr. 632 KIIK Vkpainm). Ilin yac BU3HA4YCHHS BHIY 3amo0DKHOTO 3aXOIy
CIITYMIA CYIIS OIIHIOE B CYKYITHOCTI BCi OOCTaBMHH, 30KpeMa: 1) TSHKKICTh IMOKapaHHs, 110
3arpokye ocobi B pa3i BU3HaHHA il BUHYBATOIO Y BUNHEHHI 3I0UHHY, 3a3HaYCHOTO B IPOXaHHI
MKC mpo TuMuacoBHi apemT ado Ipo apemT i nmepenady; 2) Bik i CTaH 340pOB’ sl 0COOH;
3) MiHICTh CcOIialbHUX 3aB’sA3KiB 0coOM B Mici ii
HasBHICTb y Hel pOOWHH Ta/ab0 yTpHMaHLIB; 4) HAsBHICTh Y OCOOM MOCTIHHOTO MICIISI
MPOKUBAHHS; 5) JOTPUMAHHSI 0cO00I0 YMOB 3aCTOCOBAHMX 3aMOODKHUX 3aXOiB, SKIIO BOHU
3aCTOCOBYBAJIMCS /10 Hel paHimie; 6) 00CTaBUHM, II0 MOXKYTh BIUIMHYTH Ha BHPIIIEHHS TUTaHHS
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PO TUMYACOBE 3BUTHHEHHS OCOOH, 3 YpaxyBaHHAM MOTpeOH B 3a0e3MeUeHHI BUKOHAHHS POXaHHSI
npo repenady ocobu 1o MKC; 7) crpoku BukoHaHHs nipoxarHs MKC npo THMUYacoBHiA aperr,
PO apelIT i nepenady; 8) iHII HaA3BUYAKHI Ta BUHATKOBI OOCTaBHHHM, II0 BHUIPABIOBYIOThH
TUMUACcOBE 3BUIBHEHHS 0c00H BinnoigHo a0 pekoMennauiit MKC. Kpim Toro, u. 4 ct. 59 PC
3BepTaE yBary Ha Te, IO IiJ] 9ac TPUHHSTTS PIlIeHHS CTOCOBHO Oy/Ib-SKOTO TaKOTO KJIONMOTaHHS
KOMITCTCHTHHI OpTaH y Aep>KaBi MicIls TPUMAaHHS ITiJ BapTOIO PO3TILIIAE TUTAHHS MPO TE, YU
ICHYIOTB, 3 OTJISIY Ha TSDKKICTh iIMOBIPHUX 3JIOYMHIB, HaJ3BUYAliHI Ta BUHATKOBI OOCTaBUHH,
SIKi BUIPaBAAIA O THMYAcOBE 3BUILHEHHS, 1 UM ICHYIOTh BIJITOBIJHI TapaHTIl IS 3a0e3MeueHHS
TOTO, 100 JIepKaBa MiCIs TPUMAHH IiJl BApTOI MOIJIa BUKOHATH CBii 000B’ 30K CTOCOBHO
nepenadi mwiei ocodn go MKC. Chigumit cyaas 3a pe3yibTaTaMu pO3TISAY 3asiBU MOXKeE
VXBJIMTH PillieHHs: 1) PO THMYAcOBE 3BUIBHEHHS 0COOH Ta 00paHHs i 3aImo0KHOTO 3aX0/Ty, He
TIOB’SI3aHOTO 3 TPHUMaHHAM TIiJT BapToro. B yxBaiti mpo THMYacoBe 3BUIBHEHHS 0COOH Ta OOpaHHS
il 3aMOOKHOTO 3aX0/y, HE TIOB’A3aHOTO 3 TPUMAaHHIM IIiJl BapTOO, CIIMUMil Cyis 3000B’A3y€e
oco0y mpuOyBaTH 3a KOXHOK BHMOTOIO 0 Cydy abo 10 LEHTPaJbHOTO OpraHy YKpaiHH,
BHU3HAYEHOTO B YXBaJli, & TAKOXK BCTAHOBIFOE 0CO01 3000B’s3aHHS, BU3HAYCHI B PEKOMEHIAITISIX
MKC; 2) nmpo BiIMOBY B TUMYacOBOMY 3BUIbHEHHI OCOOM. YXBajia MPO THMYACOBE 3BLILHCHHS
ocobu Ta 0OpaHHA il 3am0OIXHOTO 3aX0y, HE TIOB’A3aHOTO 3 TPUMAHHSM IIiJi BapTOr, abo
IO BiIMOBY B TUMYacOBOMY 3BUIbHEHHI HaOMpae 3aKOHHOI CHJIM 3 MOMEHTY ii OrOJIOIIEHHS
CITITYMM CYJUICIO Ta OCKAP)KEHHIO HE TiJIATAE,;

5) naoicrianns xonii' yxeanu 3a pezyibmamamu pos2nsiody 306U NPo MUMYACOEE 36LIbHEHHS.
ocobu (4. 6 ct. 632 KIIK Vkpainu). Koniss yxBanu He mi3Hille HACTYHOIO AHS Micis ii
MIOCTAHOBJICHHSI HAJCWIAEThCS A0 LEHTPAIbHOTO OpraHy YKpalHM Ajis BiANOBiZHOTO
inpopmyBanus MKC;

6) nosmopme 3acmocyeanist 3anobisxcnozo 3axody (4. 7 cr. 632 KIIK Vkpainun). Tumuacose
3BUIBHEHHS 0COOH HE MEPEIIKOHKAE TIOBTOPHOMY 3aCTOCYBAHHIO JI0 HEl 3aII001KHOTO 3aX01y
y dopmi TpumaHHS miF BapTolo 3 MeTor (akTuuHoi mepenadi g0 MKC abo Ha mpoxaHHS
MKC. Yactuna 6 cr. 59 PC 3a3nagae, mio gkmo ocoda TMMYacoBO 3BUILHeHa, Ilamara
nocynoBoro npoBamkeHHs MKC Moxke 3amUTyBaTH NEPiOAUYHI 3BITH PO CTATyC TaKOTO
TUMYaCOBOT'O 3BIJIbHEHHSI.

Penakuis cr. 632 KIIK Ykpaiuu MiCTHTh KilbKa HEOJIKIB, SIKi MOXXYTh BIIMHYTH Ha
e(heKTUBHICTH 11 peaizallii, 30kpema:

1) sampumra poszensidy numanis npo mumyacose 3eiivheniss ocobu. Ilotpeba B oOTprMaHHi
pexomernnaniit Bigm MKC Moxe 3aTpuMyBaTH pO3IJISL MUTAHHS PO TUMYACOBE 3BLIbHCHHS
ocobu. Xoua KIIK Ykpainu i nepenbauae, mo B 3BepHeHHI 10 MKC nenTpansHuii opran
YkpaiHu MOKe 3a3HAUUTH CTPOK, YIPOIOBXK SIKOTO MOXKe OyTH HamaHo pexomerpmamii, MKC
MOJKE 3HAJTOOWTHCS NMEBHUH Yac I IXHHOTO HAJaHHS KOMIIETCHTHOMY OpTaHy B JepiKaBi
MiCIsI TPEMaHHSI OCOOH TIiJl BapTOO, IO MOJKE 3aTATHYTH HPOLEAYPY 1 30UTBIINTH TEpPMiH
nepebyBaHH 11 i BapTOIO;

2) 3anedicHicms ciouo2o cyooi 6i0 pexomendayivt MKC. Xoua MKC Hamae came peKoMeHarmii
II0JI0 THMYAcOBOTO 3BIIBHEHHS OCOOHM, BOHHM BCE-TaKH CTOCYIOThCS HacamIiepell CiiJdoro
Cynni, SIKM Mae po3risIaTH BiANOBiAHY 3asBYy ocoOu ¥ yxBamoBaTH pimeHHs. Lle moxe
CTBOPIOBATH CHUTYAIlil0, KOJM CIAIMi Cymis (PaKTUYHO 3MYIICHHH BHKOHYBAaTH PEKOMEHAAIi
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MKC, mo Mmoxe oOMexyBaTu Horo cBo6OJy B yXBaJC€HHI pILICHHS Ta HE3aJEXKHICTb y
BHPIIIEHHI TAKOTO NMUTAHHS;

3) siocymuicmb ockapoicenns yxeanu cuiovozo cyooi. Bigmosigao mo 4. 6 cr. 632 KIIK
YkpaiHu, yxBana CIiJ4oro Cyaji He MiANArae OCKapXeHHIo. BilCyTHICTh amensiiHoro
OCKapKEHHS YXBaJlU CIITYOTO CYZJi 0OMEKY€e MOKIMBOCTI 0COOU LIOJ0 3aXUCTY CBOIX MpaB
y pasi, SKII0 yXBaJia, Ha JyMKY 0COOH, € HEOOTPYHTOBAHOIO Ta HECTIPABEIIIMBOIO;

4) nosmopne 3acmocysannsi 3anobixcnozo 3axody. Hactuua 7 cr. 632 KIIK VYkpaiuu
nepeadayae MOXKIIMBICTh TOBTOPHOTO 3aCTOCYBaHHSI 0 0CcOOH 3amo0ikHOTO 3ax0ay y hopmi
TPUMaHHS TiJ BapTOlO, IO 3MYyIIye 0CO0y Kijibka pa3iB MPOXOAUTH Yepe3 MpoUenypy
TPUMAaHHS TIiJ] BAPTOIO Ta 3BUILHEHHS, IO MOPYIIYE MPHHIUI MIPABOBOI BU3HAYCHOCTI, KUt
nepeadayae 0CTaTOYHICTh CYJJOBOTO PIIICHHS.

3 ormaay Ha eranu nepenadi ocoou g0 MKC ct. 633 KIIK YkpaiHnu periiaMeHTye HOro
3aKJIIOYHMI €Tal, a caMe oprasizalliro Ta mopsuok daktuunoi nepemadi ocoou mo MKC.
BiamnoBigHo 10 BOTO MOPSAKY IEHTPabHUI opraH YKpalHM opraHi3oBye Iepenady ocoOu
1o MKC na BukonanHs npoxanHs MKC mpo apemr i nmepemady micist HaOpaHHS 3aKOHHOT
CHITH YXBAJIOIO CyIy.

3rigHo 3 4. 8 cr. 631 KIIK Ykpainu yxBana ciiguoro CyAaji Mpo 3aCTOCYBaHHS IO OCOOU
3ar00KHOT0 3aX01y Y (OpMi TpHUMaHHS IiJl BapTOIO 10 il (hakTHYHOI Mepeadi Ta Ipo nepenavy
ocobu 10 MKC Ha BukoHaHHs mpoxanHs MKC mpo apemT i nepempady ocobu Moxxe OyTH
OCKapXeHa B alelIAiHHOMY MOPSIKY 0CO000, CTOCOBHO siK01 Haiiio npoxanHas MKC mpo
aperr i nepenadvy, il 3aXUCHAKOM YU 3aKOHHUM IMPEICTaBHUKOM, MPOKYypopoM. TilnbKu micis
3aBEpLICHHS MPOLENypH aNeNAiMHOr0 OCKap)KeHHA N HaOpaHHSA 3aKOHHOI CHJIM YXBAaJIOIO
CyJly, TIOCTAHOBJIEHOIO BianoBimHO 10 1. 1 4. 6 ct. 631 KIIK Ykpainu, neHTpaibHuil opra
Yxpainu opranizoBye nepenady ocoou 1o MKC.

Jluie micns pOro HEHTPAILHUIN OpraH YKpaiHu MoXe po3novatd (akTUYHY Iepenady
ocobu 1o MKC, ska 31iliCHIOETBCS y CIOCIO Ta CTPOKH, y3TO/PKEHI IICHTPAIBHUM OPTaHOM
VYkpainu Ta MKC.

IlenTpanpHmii opraH YKpaiHW MOXe BiIKJIacTH (paKTHUHY Tepenady Takoi ocoOu Ha
CTpoK, y3rojxeHuit 3 MKC, sKIIo CTOCOBHO 0co0M Ha TepHTOpii YKpaiHH 3IiHCHIOETHCS
KpHMiHaJIbHE IPOBA/KECHHS a00 BOHA BiOyBa€e MOKapaHH 3a 1HIIMK 3704MH, HIX TOH, SIKOTO
crocyethbes npoxanHs MKC mpo aperr i mepenady.

Take MOBHOBaYKEHHSI IIEHTPAIBLHOTO OpPraHy YKpaiHH MO0 MOMKIIBOCTI BiIKJIACTH (DaKTHIHY
nepenady nependadeHo takox m. 1 4. 3 cr. 621 KIIK Ykpainu, B sKili 3a3HaYa€ThCs, 1110 B
pasi SKIO HeraiiHe BUKOHAHHS IPOXaHHs MNEPELIKOPKAE JOCYAOBOMY PO3CIiTyBaHHIO abo
CYIOBOMY pO3IIIiAy B YKpaiHi iHIIOI CTIpaBH, HIK Ta, SKOI CTOCYETHCS MPOXAHHS, IEHTPaBHIN
opran Ykpainu Moske Bigkiractu BukoHaHHs npoxanHs MKC Ha ctpok, moromkennii 3 MKC.

MoxnuBicTh BifncTpoukn BuKoHaHHS mnpoxaHHI MKC y 3B’sa3ky 31 37ilicHIOBaHUM
po3ciigyBaHHsAM a00 CyJOBHM TEPECTilyBaHHAM Yy 3allUTyBaHill JepxkaBi nependadae ct. 94
PC. Taxk, skimo HeraifHe BUKOHAHHS TIPOXAHHS IEPEIIKODKAE 3MIHCHIOBAHOMY PO3CIIiITyBaHHIO
a00 KpUMiHAJTHLHOMY TIEPECIiAYBaHHIO Y CIpaBi, iHIIIH, HiXK Ta clpaBa, SKOi CTOCYETHCS
MPOXaHHs, 3alMTyBaHa Jep)KaBa MOXE BiICTPOYUTH BHKOHAHHS I[bOTO MPOXAHHS HA CTPOK,
noroukenwnii i3 MKC.
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Kpim toro, 4. 4 cr. 89 PC 3a3Hauae, AKIIO IIOJO OCOOU 3/IMCHIOETHCS KpUMiHAIbHE
MpoBajpKeHHS a00 BoHA BiJ0OyBa€ MOKapaHHS B 3alMTYBaHIN JiepKaBi 3a 3JI0YHH, IHIIHNA, HIXK
TOH, y 3B’SI3KY 3 SKHAM 3aIllUTyeThCs nepenada 10 MKC, 3amuryBaHa jiepkaBa ITicIs MPUHHATTS
CBOTO pillIeHHS PO 3aJ0BOJIEHHS POXaHHs KOHCYIbTyeThes i3 MKC.

Iepenbauennii ct. 633 KIIK Ykpainu nopspok opranizanii nepenadi ocobu 1o MKC mae
MIEBHI HEOMIKH, [0 CTBOPIOIOTh PU3UKHU [UIS IIBUAKOTO Ta HAJISKHOTO BUKOHAHHS Iepenadi
ocobu 10 MKC Ta MOXyTh TOPYIIYBaTH IpaBa 0OCi0, O SKHX 3aCTOCOBYETHCS 3a3HaucHa
IpoIIeaypa, 30KpeMa:

1) nesusnauenicmo npoyedypu nepedaui ocobou. Crarrsa 633 KIIK Vkpainu He BU3HAYAE
KOHKPETHHH MeXaHi3M Iepenadi 0coOHu, 3aJIMIIAI0YU L€ MHUTaHHS Ui Y3TO/DKEHHS MiX
HEHTPATLHAM opraHoM Ykpainu Ta MKC, 1o Mo)ke MpU3BeCTH IO TPaBOBHX Ta OpraHi3aIliiHuX
MIEPENIKO]I, OCOOIMBO B CHTYaIlii HEIIOPO3yMiHHS MK CTOPOHAMH OO ACTAICH MPOLeIypH
nepenadi 0ocobH, TaKUX SK MICIle, 4ac, YMOBHU NepeBe3eHHs. BifCyTHICTh YiTKO BH3HAYEHOTO
MeXaHi3My Iepefadi 0coO0M 3aJIUIIae IMMPOKUH MPOCTIp VIS TIyMauyeHHS Ta MOXKIUBHX
CyIepPeuoK MIXK IICHTPaJIbHUM opraHoM Y kpainu ta MKC;

2) nesusnauenicmo cmpokie nepeoadi ocoou. Y 4. 2 cr. 633 KIIK Vkpainu 3a3Ha4a€eThCs,
mo cTpoku ¢aktudyHoi nepenadi ocodbu 10 MKC y3romxyrooTbcs IEHTpaIbHUM OPTaHOM
VYkpainu Ta MKC. BifcyTHiCTh nepe0adeHoro CTpoKy, B MeXax SKOTO IIeHTpalbHUM Oopran
VYxpaian Ta MKC moBUHHI JIHTH 3roJH, MOXe MPU3BECTH JIO 3aTPUMKH B Tepenadi ocoOu.
Taxe moJI0KEHHSI TAKOXK He OyZe CIPHUATH IIBUAKOMY BUKOHAHHIO IIPOXAHHST;

3) nesusnauenicmos cmpoxy eioknadanus nepedayi ocoou. Yactuna 3 cr. 633 KIIK nmae
3MOTY BIJIKJIACTH Mepefady 0COOH, SKIIO 1100 Hel BeleThCsl KpUMiHAIbHE MIPOBAKEHHS a00
BOHA BiI0YBa€ MMOKapaHHs 3a iHIINH 3II0YUH, HIK TOMH, IKOTO cTocyeThes npoxanas MKC, axe
HE BH3HAYa€ MaKCUMAaJIBHOTO CTPOKY, Ha SIKMI MOKHA BIIIKJIACTH Iiepenady ocoOu. 3a3HaueHe
MOJIOXKEHHSI, X04Ya W 3axWIAEe HaIllOHAJbHI iHTepecH YKpaiHW, MpPOTe MOXKE MPU3BECTH [0
3aTaryBaHHs GaxkTudHoi nepenadi ocodu 1o MKC Ha HeBU3HaueHMIt yac.

BucnoBku. [Iposenenuii anamiz Hopm KIIK Ykpainu Ta momoxens PC mono mopsimky
BUKOHAHHsI TPOXaHHs IMPO apemT Ta mepeaady ocodu mo MKC nae 3Mory KOHCTaTyBaTé
HasIBHICTh PSY HOPMATHBHUX KOJi3iil 1 MPaBOBUX MPOTAJIMH, 110 MOXKYTh CYTTEBO OOMEKUTH
edexTuBHICTh B3aeMofii Ykpainn 3 MKC y muTaHHI BUKOHAHHS MPOXaHHS IIPO apemr i
nepeaady ocoomu.

3a pe3yabTaTaMu JIOCIIPKEHHS MOYKHA JIMTH TAKMX BUCHOBKIB:

no-nepute, nepenada ocobu 10 MKC mae ocobaMBHIA MPaBOBHI XapakTep, IO TPYHTYETHCS
Ha MPUHLUII BEPTUKAIBHOTO CHIBPOOITHUIITBA MIX JEPKaBOIO-YUAaCHUIICIO Ta MIXKHAPOIHOIO
CyJIOBOIO YCTaHOBOK. [le 3yMoBITI0e 00MekeHUH 00CAT MOBHOBaYKEHD HAIIOHAILHUX OpPTaHiB
I0JI0 TIEPEBIPKH MMIJICTaB apelITy Ta mepeiadi 0CoOu, a TAKOXK BHIIYYAE MOXKIIMBICTD TEPETIISIy
3a CYTHICTIO pimieHs, yxpaneHux MKC;

no-opyee, Hopmu ct. 628—633 KIIK Ykpainu 3araioM BiATBOPIOIOTH JIOTIKY Ta €TAIMHICTh
mpoleaypH, nependadenoi posaiiom [X PC, ogHak iXHS y3ropKeHICTh 13 moyiokeHHAMH PC
Ma€ TmepeBaxHO (GopManbHUN XapakTep. Y MEBHUX BUMNAJKaX HAIIOHAIbHE KpUMiHATbHE
IpoIlecyanbHe PETYMIOBAHHS HE 3a0e3Medye JOCTaTHHOTO PiBHS IMPaBOBOI BU3HAUEHOCTI, IO
YCKIJIATHIOE MPAKTHYHY Peaji3allito BiAMOBIAHUX MMOJIOKEHb;
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no-mpeme, BCTAHOBJICHO «IIPOLECYATbHUN Jyalli3M» Y MUTaHHI OCKap)KCHHs PIllICHb PO
apemT Ta niepenady ocobu. [Iponenypa Bukonanus npoxanas MKC mpo apemT Ta nepenaqay
ocobu nepeadavae 6e3MocepeIHI0 YIaCTh CIITIOT0 CYII, OJHAK 0OCAT CyIOBOIO KOHTPOJIO
€ oboMexxenuM. Cimiguuil cyqis mepeBips€ BHKIIOYHO JAOTPHUMAHHS MpolecyanbHol (Gopmu,
1IEHTUYHICTh 0coOM Ta 3abe3meueHHs il mpaB, He Mal4Yd MOBHOBAXEHb OIIHIOBATH
0oOTrpyHTOBaHICTh opjepa Ha apemt abo Bupoky MKC, mo BiamoBimae Bumoram ct. 59 PC,
ajyie BOJHOYAC 3BY)KYE MOXIIMBOCTI CYJIOBOTO 3aXMCTy Ha HaIllOHAILHOMY piBHI. OOMeXeHHS
KOMIIETEHIIi1 HAIlIOHAIbHUX CYIIiB JIUIIE TIEPEBIPKOIO MPOIEAYPHUX ACIIEKTIB 3aTprUMaHHs 0e3
mpaBa peBi3ii o0rpyHToBanocTi opaepa MKC cTBoproe cuTyaltito, 3a sikoi pealbHUN CyTOBHMA
3aXHCT MEPEMIIIYEThCS BUKITIOYHO B MDKHAPOIHY TUIONIMHY (110 [lanatu ocyJ0BOro MpOBaKEHHS
MKC). Lle noTpedye JiTKOTO pOo3MEXyBaHHS FOPHCAUKININA Ta PO3POOJICHHS MEXaHI3My MPaBOBOI
JIOTIOMOT'H 3aTPUMAaHUH 0CO01 IS TOCTYITY IO MIXKHApPOHOT'O MPaBOCYHIs Oe3IM0CepeaHbO 3
TepuTopii YKpaiHuy;

no-uemeepme, BUABIICHO PU3HKH TIOPYILIEHH ITpaBa Ha CBOOOY Ta OCOOUCTY HEZOTOPKAHHICTh
gyepe3 BIACYTHICTE y 4. 9 c¢T. 631 KIIK rpaHu4HHX CTPOKIB Ta YiTKOi KiJIBKOCTI MPOIOBKEHb
TPUMAaHHS il BAPTOIO Y BHIAJKAX 3aTPUMKH Tiepeaadi ocoou. [Tomoxenns 4. 9 cr. 631 KIIK
VYkpainu Moo NpoJoBKeHHs CTPOKY TPUMAaHHS i BapTOO J0 (pakTUUHOI mepenadi ocoou
10 MKC He MICTUTBh YiTKMX OOMEXEHb IIOA0 KiJIbKOCTI Ta TPUBAJIOCTI TaKUX MPOJAOBKEHb.
BiacyTHiCTh 3aKOHOZABYO BH3HAUYEHUX MEX CTBOPIOE PHU3HWKH HEBUIPABAAHO TPHUBAIIOTO
TPUMAaHHS OCOOM IIiJi BAPTOIO Ta MOTEHIIHHOTO MOPYIICHHS MpaBa Ha cBOOOIY 1 OCOOHCTY
HEJIOTOPKAHHICTh. 3 METO0 HEOMYIIEHHS CBABLUILHOIO 0OMEXEHHS IpaB JIOJUHU BOAUaeThCs 3a
MOTPiOHE 3aKOHO/IABYE BCTAHOBJICHHS MAKCUMAIBHUX YaCOBHX MEX IPEBEHTHBHOTO VB SI3HCHH,
3a MeKaMH SIKHX ocoba Mae OyTH 3BiIbHEHa, ko nepemxada MKC He Oyia 3aiiicHeHa B
po3ymHi ctpoku. Crarts 631 KIIK VYkpainm morpedye momanpmoro BIOCKOHAJICHHS B
HanpsaMi 30aJlaHCYBaHHS MDKHApOAHUX 3000B’s3aHb YkKpaiHu 3a PC i3 KOHCTUTYHIHHUMH
TapaHTisIMM IpaB 1 cBOOO/T JIIOAMHY Ha HAIlIOHAJILHOMY PiBHI;

no-n’sime, NpoIeTypa TAMYACOBOTO 3BUIBHEHHS 0co0H, niependadena ct. 632 KIIK Ykpaian
(hopManbHO Y3rOJDKYEThCA 3 TojiokeHHsIMH PC, omHaKk Ha MpakTHIl ii peaji3aiis Moxe
YCKIJIaJHIOBATHCS MOTPeOOI0 B oaepkaHHi pekoMeHaanidi MKC Ta BifCyTHOCTI MOKJIMBOCTI
ameJAIIHOTO OCKap)KEHHsI YXBallM CJIiquoro cyami. Lle HeraTMBHO BIUIMBAE Ha ONEPATHUBHICTD
PO3TJIsLY BIIMOBITHUX 3asIB Ta PIBEHb NPOIIECYATbHUX TapaHTid 0co0u;

no-wocme, 3aKmodnnii eran rnepenadi ocobu 1o MKC (ct. 633 KIIK Vkpainn) 3anurmaetbest
HaHOLTBIIT HEBM3HAYEHHNM 3 TIONISLY HatioHanbHOro perymoanHs. KIIK Ykpainu He BCTaHOBITIOE
Hi YITKOTO MeXaHi3My (akTHYHOI Nepeaadi, Hi KOHKPETHUX CTPOKiB ii 3mificHeHHs, Hi
TpaHIMYHUX MEX BIIKIaJCHHS Iepefadi y 3B°sI3Ky 3 IPOBa[UKEHHSIM y HAlllOHATBHUX CYyIax,
III0 MO’KE TIPU3BOAUTH IO 3aTATYBaHHS BUKOHAHHS MIKHAPOIHUX 3000B’s13aHb YKpaiHH.

OTxe, YMHHE KpUMIHAJIBHE TpOLECyalbHEe 3aKOHOAABCTBO YKpaiHU y cepi BUKOHAHHS
npoxanb MKC mpo apemT i mepemady ocobu moTpedye MOJANTBIIOr0 HOPMAaTHBHOTO
BIOCKOHAJCHHs. Take BIOCKOHAJICHHS Mae OyTH CIPSIMOBaHE HAa YCYHCHHS BHSBICHUX
MPOTANINH, TiIBUIICHHS PiBHI MPAaBOBOT BU3HAYCHOCTI Ta 3a0€3MeUeHHS HAJIEKHOTO OaTaHCy
M 000B’s3k0M Ykpainu criBnparroaty 3 MKC 1 motpe6oro B toTpuManHi (HyHIaMEHTaTbHHUX
paB i CBOOOI JIFOTUHH.
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Parudixarnis PC Bumarae Bin Ykpainu nepexomy BiJ GpopMabHOTO BH3HAHHS FOPHCAUKIIT
MKC 10 CTBOpeHHs II€BOTO MPOIECYabHOTO MEXaHI3My B3a€MOJIi B MHUTAaHHI BUKOHAHHS
TIPOXaHHS Mpo apemT Ta nepeaady ocoou g0 MKC. Iapmonizamist KITK Ykpainu i3 monosxeHHsIMI
PC y vacTuHi apeluTy Ta nepejadi ocid € He JIMIle MDKHAPOIHUM 3000B’I3aHHAM, a 1 BaXKIMBOO
YMOBOIO 7151 320€3M1€UCHHsI HEeBIIBOPOTHOCTI TOKAPAHHS 38 HAUTSHKYI 3JI0YMHY, 110 BUKIUKAIOTh
cTypOOBaHICTh YCHOTO MIXKHAPOJIHOTO CITIBTOBAPUCTBA.
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M. I. Smirnov. FEATURES OF UKRAINE'S INTERACTION WITH THE
INTERNATIONAL CRIMINAL COURT IN QUESTIONS OF EXECUTION OF
REQUESTS FOR THE ARREST AND SURRENDER OF A PERSON

The article examines the procedure for executing a request for arrest and surrender of a
person and the actual transfer to the International Criminal Court.

It is noted that the transfer of persons to the International Criminal Court is based on the
principle of vertical cooperation, which requires a clear demarcation of powers between
national law enforcement and judicial bodies and international judicial institutions.

The existence of a number of regulatory conflicts and legal gaps has been established,
which may significantly limit the effectiveness of Ukraine's interaction with the International
Criminal Court in the issue of executing a request for arrest and surrender of a person.

It is argued that the legal basis for executing requests from the International Criminal
Court for arrest and surrender of a person is provided by Articles 631-633 of the Code of
Criminal Procedure and Articles 59, 89, 91 of the Rome Statute. However, there are certain
differences between them in terms of regulating the specified procedure.

It is noted that the procedure for the national procedure for executing the request of the
International Criminal Court for the arrest and transfer of a person has certain features.

Attention is drawn to the shortcomings of the wording of Article 632 of the CPC, which
may affect the effectiveness of its implementation, in particular: 1) delay in considering the
issue of the temporary release of a person; 2) dependence of the investigating judge on the
recommendations of the International Criminal Court; 3) lack of appeal of the ruling of the
investigating judge; 4) repeated application of a preventive measure.

The thesis is proved that the procedure for organizing the transfer of a person to the
International Criminal Court, provided for in Article 633 of the CPC, has certain shortcomings
that create risks for the rapid and proper execution of the transfer of a person and may
violate the rights of persons to whom the specified procedure is applied, in particular:
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1) uncertainty of the procedure for the transfer of a person; 2) uncertainty of the terms of the
transfer of a person; 3) uncertainty of the term for postponing the transfer of a person.

It is emphasized that the harmonization of the Criminal Procedure Code of Ukraine with
the provisions of the Rome Statute in terms of arrest and surrender of persons is not only an
international obligation, but also a necessary condition for ensuring the inevitability of
punishment for the most serious crimes that cause concern to the entire international
community.

It is argued that the ratification of the Rome Statute requires Ukraine to move from
formal recognition of the jurisdiction of the International Criminal Court to the creation of an
effective procedural mechanism for interaction in the issue of executing a request for arrest
and surrender of a person to the International Criminal Court.

Key words: criminal procedure code, Rome Statute, international criminal court, features
of the transfer of a person; procedure for the transfer of a person; stages of the transfer of a
person; execution of the request; actual transfer.
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