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DOMESTIC ABUSE IN ENGLAND AND WALES

The necessity of implementing effective legislative and institutional mechanisms to prevent
domestic abuse in modern states is driven by several important reasons, reflecting the desire to
ensure fundamental rights and freedoms of citizens as well as the need to address social,
economic, and legal issues. This issue is particularly significant due to its profound impact on
the social structure of society, especially on women and children. Establishing an effective
system to prevent domestic abuse not only promotes gender equality and social justice but also
helps to prevent negative impacts on the physical and mental health of victims.

Regarding the United Kingdom, the development of legislation and a system to prevent
domestic abuse has undergone several key stages, representing a gradual transition from
ignoring the problem to recognizing its societal significance and the need for comprehensive
measures to protect victims. In the 1970s, feminist movements began to draw public attention
to this issue. In subsequent years, several laws addressing domestic abuse were enacted,
notably the Family Law Act 1996, which defined various forms of victim protection, including
occupation orders and non-molestation orders. This law allowed victims to independently
seek protection from the court. Equally important was the Domestic Abuse Act 2021, one of
the most comprehensive laws in this field, which includes definitions of various forms of
violence (physical, sexual, economic, emotional). Significant steps towards resolving these
issues also included the establishment of the position of Domestic Abuse Commissioner and
the ratification of the Istanbul Convention.

It is worth noting that although significant progress has been made over the past few
decades in this area, and certain judicial practices have been established, many problematic
aspects remain due to the specificity of this field, which we address in this article. Nonetheless,
we hope that studying this experience can assist legal scholars and legislators from other
countries, particularly Ukraine, in implementing and developing the most effective tools:
various forms of court orders such as occupation orders and non-molestation orders; domestic
abuse protection notices/orders; defining the actions of police and other law enforcement
agencies in domestic abuse cases; and collaboration with community organizations.
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Therefore, studying the British experience in combating domestic abuse can be an important
step for Ukrainian legal scholars towards improving national legislation, implementing effective
legal protection mechanisms, and creating a safer and more just society.

Keywords: domestic abuse, forms of domestic abuse, occupation order, non-molestation
order, domestic abuse protection notice/order.

Domestic abuse is defined in English law under s.1, Domestic Abuse Act 2021 as the
abuse of a connected person over the age of 16. The Act defines ‘abuse’ as physical or sexual
in nature, but also specifically covers controlling or coercive behaviour, economic and
emotional abuse [1]. The use of the term ‘abuse’ is intended to expand the legal understanding
of the nature of harm occurring within the home. Focusing on physical violence risks ignoring
or failing to recognise the impacts of other forms of abusive behaviour on its victims. This
also reflects increasing awareness of the role of abuse in familial relationships, and the
difficulties of using the law to combat this behaviour.

Domestic abuse differs from other forms of inter-personal violence because the
perpetrator is known intimately by the victim, and the abuse frequently occurs entirely in
private, often in the family home. As a result, domestic abuse is recognised by the existence
of a ‘personal connection’ [1] between the parties. The consequences of the relationship
underpinning the abuse cause significant issues for the legal system. In terms of evidence
available, there may be no independent witness to the abuse. The elements of the abuse may
be cumulative, particularly in the context of coercive or controlling behaviour, abuse which
affects the victim over a longer period of time, rather than at one moment of violence [2]. This
may inhibit both police investigation and the decision to prosecute the alleged perpetrator [3].

However, the most difficult challenge created by this personal connection is the impact it
has on the victim in the context of the abuse. It may be more difficult to report incidents to
anyone, even friends and family, but in relation to the police, it is possible that there will be
concern regarding the risk of further abuse or criminalisation of the perpetrator. Research into
domestic abuse has demonstrated that the relationship between the victim and the abuser
significantly affects the experience of the abuse and the response of the victim. The victim,
abused in their home, may have no other place to live, or to shelter even temporarily. Their
feelings towards their abuser may well be complex, and there is often shame associated with
the experience of being abused by an intimate partner. Despite domestic abuse often being
dismissed as somehow lesser than other forms of violence and not effectively policed for a
long time in the UK, it represents a fundamental breach of trust in relationships that are
anticipated to be characterised by love and affection.

It is also the case that the majority of victims of domestic abuse are women, perpetrated
by their male partner. Whilst violence perpetrated by women on men, and in same-sex
relationships, in Europe it is estimated that 1 in 4 women will experience some form of
intimate violence in their lifetime. In response to the high incidence of gender-based violence
against women, the Council of Europe has promulgated the Istanbul Convention [4] which
obligates states to undertake preventative measures to protect women, and prosecute
perpetrators of violence. The Ukraine signed this Convention before the UK, but they both
ratified it in 2022. It operates by requiring states to develop legislation and policies to combat
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such violence, and monitor enforcement through data collection. The European Court of
Human Rights has also recognised that a failure to enforce the law protecting women from
domestic violence may constitute a breach of Article 2 ECHR if it results in the death of a
victim [5]. It is not sufficient to have laws in place that seek to prosecute perpetrators, the law
must also be enforced in practice by state agencies.

In England and Wales, the concerns regarding the lack of engagement by the police with
domestic violence in the 1970s motivated a feminist campaign to expand the scope of the law
and use it in different ways to protect women and children from violence. Alongside a
grassroots engagement with providing shelters for women to enable access to safe housing
after leaving a relationship, they sought to use the civil law system to control the behaviour of
the perpetrator without necessarily involving the criminal law [6]. Two forms of court order
were developed, occupation orders and non-molestation orders, now available under Part IV,
Family Law Act 1996. For both these types of order, the victim themselves applies to the civil
Family Court for the order to be granted, rather than a state agency applying on their behalf.
This was designed to give the victim autonomy over their application and their decisions in
responding to the violence they experienced. The order is also granted on a lower standard of
proof, the civil law standard of ‘balance of probabilities’, rather than the criminal law
standard of ‘beyond reasonable doubt.’

A non-molestation order is a form of restraining order that, if granted contains specific
provisions to limit the behaviour of the perpetrator in ways designed to ensure the safety of
the victim. So, for example, if the perpetrator has harassed the victim by repeated online and
telephone contact, a non-molestation order can restrain attempts by the respondent perpetrator
to contact the applicant victim. A non-molestation order is granted under s.42, Family Law
Act 1996. The concept of ‘molestation’ is interpreted broadly so that it can adapt to changing
forms of abuse and is not restricted to evidence of physical violence [7]. The application must
be made against an ‘associated person’ [8] to identify the personal relationship affected by the
abuse. There is a list of categories of associated person under s.62(3), Family Law Act 1996,
and it includes married (opposite- and same-sex) couples, cohabitants [9], relatives [10], and
persons in an intimate relationship of significant duration. The nature of the application means
that the state cannot apply for a non-molestation order. In R v Kirby [11], where local
government sought to protect an elderly victim from abuse by her son with a non-molestation
order, it was unable to make such an application as the court did not have jurisdiction.

For a non-molestation order to be granted, the ‘health, safety and well-being’ of the
victim (including any relevant child, i.e. a child within the household) must be affected by the
behaviour of the respondent. This behaviour must be more than trivial, or that to be expected
in the ending of a relationship [12]. If an order is granted, breach is contempt of court, which
can result in imprisonment [13]. However, since the Domestic Violence, Crime and Victims
Act 2004, the breach of a non-molestation order can constitute a criminal offence [8]. This
was intended to increase the deterrent effect of a non-molestation order and improve their
enforceability. Despite these goals, there has since been concern expressed that the potential
criminal consequences attached to a non-molestation order is affecting the willingness of
victims to apply for one [14].
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Occupation orders are far less commonly sought or granted than non-molestation orders.
If granted, they allow for control over the occupation of the family home and are complicated
by reference to the nature of the ownership and property rights of the parties over the home.
The best chance of obtaining an occupation order is as an ‘entitled applicant’, holding
property rights in relation to the home (s. 33, Family Law Act 1996, either as legal owner,
owner of a beneficial interest in the property, or as a holder of matrimonial home rights under
s. 30, Family Law Act 1996) [8]. Even in these circumstances, the limitation on the
respondent’s rights if the occupation order is granted has led to these orders being described
as ‘draconian’ and only suitable where the violence is physical and substantial [15]. This
approach has undermined the use of occupation orders and restricted their application to only
the most severe cases.

Although occupation orders and non-molestation orders use the civil law jurisdiction,
there remains the possibility of a criminal prosecution for related offences where there has
been abuse in a domestic context. There is no specific offence of domestic abuse, so
prosecutions are undertaken based on standard criminal law offences including murder, and
assault of varying degrees. Section 76, Serious Crime Act 2015 amended the criminal law to
create an offence of controlling and coercive behaviour. A prosecution may be taken forward
by the state in the criminal courts against the perpetrator as a defendant, at the same time as
the victim seeks a restraining order under the Family Law Act 1996.

Despite these measures, incidents of domestic abuse, remain stubbornly high in England
and Wales [16]. Since the turn of the 21% century, there has been renewed interest in the role
of the police and the state as a prosecutor of offences on behalf of victims of domestic
violence [17]. This is reflected in the amendments criminalising breach of a non-molestation
order under the Domestic Violence, Crime and Victims Act 2004, the revisions to the criminal
law in the Serious Crime Act 2015, and eventually, the passage of the Domestic Abuse Act
2021. This Act created a Domestic Abuse Commissioner, who is responsible for representing
the interests of persons experiencing domestic abuse, and conducting research and promoting
best practice in relation to the treatment of victims by the justice system. It also provides for
additional support for families who have experienced domestic abuse, for example in relation
to the accommodation of a family who have moved away from a violent parent [1].

The Domestic Abuse Act 2021 will create a new type of order, a Domestic Abuse
Protection Notice / Order [1] alongside the existing measures under the Family Law Act
1996. These provisions are not yet in force to allow for them to be trialled before being used
across all police areas in England and Wales. The order seeks to empower the police to
intervene where there is evidence of domestic abuse and provide protection beyond arrest of
the alleged perpetrator. Under section 22 of the Domestic Abuse Act 2021 the police may
give a domestic abuse protection notice to a person if there are reasonable grounds for
believing that they have been abusive towards a person over 16 to whom they are personally
connected and there are reasonable grounds for believing that it is necessary to protect that
person from domestic abuse. The notice may prevent the alleged abuser from contacting the
protected person and prevent the entry of the perpetrator into the home. The notice will be
issued by a senior police officer, but it enables the police to issue an immediate order to
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prevent further violence. If the perpetrator was arrested, unless the violence is severe enough
for them to be remanded in custody pending trial, then they can just return to the family
home. The option of issuing a Domestic Abuse Protection Notice would prevent that
happening. It is also the police acting on the victim’s behalf, rather than the victim being
required to seek legal advice and support to apply for a non-molestation order.

Once a domestic abuse notice has been issued, the police must apply to the magistrates’
court within 48 hours for a full Domestic Abuse Protection Order under section 27 of the
Domestic Abuse Act 2021. A Domestic Abuse Protection Notice would be issued without
judicial oversight, and it controls the liberty of the subject, so it must have almost immediate
judicial authority for the control on their behaviour to continue. The Order is intended to
provide protection over a longer time and would contain a range of restrictions seeking to
limit and restrict the perpetrator’s behaviour. It could include restrictions on access to the
family home, which is so difficult under an occupation order [18]. There are no specific types
of restriction described by s. 27, so the court will be able to respond to the circumstances in
providing suitable protections.

The Domestic Abuse Protection Order is anticipated as a standalone application, as well
as being linked to a Notice issued by the police. Under section 28 of the Domestic Abuse Act
2021, the police may apply for an Order, but the victim themselves may do so, another person
with leave of the court, or they may be issued as part of criminal or family law proceedings
relating to a different substantive issue. The police would be able to seek an order without
issuing a prior Notice, and another party may apply e.g. Local Authority. This is very flexible
and accounts for situations where the state regards an individual as requiring protection, and
seeks to act on their behalf.

Under section 32 of the Domestic Abuse Act 2021, the conditions for making a Domestic
Abuse Protection Order are that the court is satisfied on the balance of probabilities that the
respondent has been abusive towards a personally connected person and the order is necessary
and proportionate to protect that person from domestic abuse. These are quite minimal
requirements so that abuse behaviour must be demonstrated. However, the magistrates will be
required to make a judgment in deciding whether the Order and its terms are necessary and
proportionate to respond to the alleged abuse. If granted, enforcement of the order is only via
police prosecution, making the whole process state-led, rather than victim-led, in seeking to
address domestic abuse.

Whilst the impact of domestic abuse has been recognised through legal provisions in
England and Wales since the mid-twentieth century, the persistence of this issue demonstrates
that law alone is not enough to change behaviour. The privacy of the family and the shame often
associated with abuse makes it difficult to report. The scope of behaviour falling within the
concept of domestic abuse has broadened, but the evidential issues presented in proving its
existence remain. The lack of resources available to charities and local authorities in responding
to abuse remains a significant ongoing problem. With the adoption of the Domestic Abuse Act
2021, there has been a shift towards recognising that the state has to assume further
responsibility for responding to evidence of violence, and addressing the consequences. How
successful this is in the longer term remains an open question as abuse in the family continues.
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Jlamont Pyr. IOMAIITHE HACWJIBCTBO B AHIJIII TA YEJIBCI

Tlompeba 6 3anposaddicenni Oi€BUX 3AKOHOOABUUX MA [THCTMUMYYIUHUX MeXAHI3MI6
3anobizanHs OOMAUHBOMY HACUTLCEBY 8 CYUACHUX O0epIHCABAX 3YMOGIEHE KibKOMA GaANCIUBUMU
npuyuHaMu, SKI 8i000padicaroms K NPACHEHHs 3a0e3neyumu OCHOBHI npasa ma c80600u
2POMAOsIH, MaK i HeOOXIOHICMb SUPIUEHHS COYIAIbHUX, eKOHOMIYHUX I NPAOUX NpooOieM.
3asnauene numanns € OilICHO BAXNCAUBUM, OCKINbKU MAE 2AUOOKUL BNAUB HA COYIATbHY
cmpyKmypy Cycniibcmeda, o0cobaugo Ha oicinoxk i Oimei. Cmeopenns 0i€goi cucmemu
3ano00ieanHs OOMAWHbOMY HACUTLCTNGY CHPUAE He MITbKU OOCACHEHHIO 2eHOepHOi pigHocmi
ma coyianbHoi cnpasedaugocmi, a i donomazae 3anobiemu He2amueHUM eNIUBAM HA QisuuHe
ma neuxiune 300p08 s AHcepms.

o cmocyemvcs Benuxoi bpumanii, mo pozeumox 3axonooagcmea U cucmemu
HeOONYWjeHHsl CIMEUH020 HACUTLCMEA NPOUUO8 KIilbKA KAIOYOBUX emanié i 56146 coboio
nocmynoguii nepexio 6i0 ieHOpY8aHHs NPobreMu 00 GU3HAHHSA ii CYCNINbHOL 3HAYYWOCmi ma
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HeobOXiOHOCMi KOMNLEKCHUX 3ax00i8 3axucmy dcepms. YV 1970-x poxax nouanu 3 A61amucs
Geminicmuuni pyxu, sKi npueepHyIu ysazy cycnitbcmed 0o yici npobiemu. Y nacmynui poxu
6y710 yxeaneHo psao 3aKonie, AKi Cmocy8anucs OOMauiHb020 HACUNLCMBA, 30KpemMa 3aKoH npo
cimetine npaso 1996 poxy, axull 6usHauUe Pi3Hi PopMu 3aXUCMY HCEPMS, KUY 0pdepu
Ha npooicusanis U opoepu Ha 3a60poHy nepecnioyeéanns. Lleti 3axon 0ozeonue scepmsam
camocmilino 38epmamucs 00 cyoy 3a 3axucmom. He menws eadxciusum cmag i 3axon npo
domawne Hacunbemeo 2021 poky, wo € 0OHUM 3 HAUOIIbW KOMIAEKCHUX 3AKOHI8 Y yill cghepi
Mma OXONNIOE BU3HAYEHHA pI3HUX opm Hacurbcmea (izuune, cexcyanvHe, eKOHOMiuHe,
emoyitine). Taxooic eadicausumu Kpoxamu Oisi 3a0e3neverHss SUPIUEHH O00CTIONCYBAHUX
NUManbL cmano 3anposaoddicenis nocaou Komicapa 3 numans 00MauiHb020 HACUTLCMBA MA
Pamudghikayia Cmambynvcokoi kongenyii.

Bapmo 3aysasicumu, wo xoua 3a OeKinbKa OecaAmunims Gi00YIUCA 3HAUHI 3DVUIEHHS 8
docioxcysanill cqhepi, cghopmysanacs nesHa cyoo8a NPaAKmuKa, aie 3a36uUdall 3aIUuacmsCs
bacamo npooOaeMHUX MOMEHmI8, wo 00yMosieHi cneyugikolo camoi yiei cgepu, Ha sKi
38epmaecmo yeazy 6 yiti cmammi. Boonouac cnoodieacmocs, wo euguenus ybo2o0 00cGioy
Modice 0ONOMOSMU NPABOIHABYAM | 3AKOHOOABYAM 3 IHWUX Oepoicas, 30Kpema Yrpainu,
3anposaddicysamu i po3eUSAMU mi 3 IHCMPYMEHMIB, WO GUABUIU HAUOLILULY eqheKMUBHICTD!
PIi3HI popmu cyO0o8uUX HAKA3I8, SAK-OM OpOepu HA NPONCUBAHHS MdA opoepu Ha 3a00poHy
nepecnioysanHs; nosidoMieHHs / opoep npo 3axucm 6i0 0OMAUHbO2O HACUTLCMBA, SUSHAUEHHS
Ol noaiyii ma iHWUX NPABOOXOPOHHUX OP2AHi8 Y CRPABI OOMAUHbO2O HACUTCMEA, d MAKONC
cnisnpays 3 epomadcvkumu opeanizayiamu. Omoice, GUGUEHHS OPUMAHCLKO20 00C8i0Y
bopomvOU 3 OOMAUWIHIM HACUTLCMBOM MOXCe OYMU BAICIUBUM KPOKOM Ol VKPAIHCOKUX
VUEHUX-NPAGHUKIB, CAPAMOBAHUM HA B0OCKOHANEHHS HAYIOHANLHO20 3AKOHOOAB8CMEd,
BNPOBAOICEHHS eheKMUBHUX NPABOBUX MEXAHIZMIB 3aXucmy, a maxoxic opmysanus Oinviu
be3neynoeo ma cnpaseoauBo2o CycniibCmad.

Knrwowuogi cnosa: domawne nacunbcmeo, hopmu 0OMAWHbO20 HACUTLCMEA, NPUNUC HPO
3a060POHY NPOJCUBAHHS, NPUNUC NPO HEOONYUJeHHS. 00MA2aHb, NOGIOOMeHHs / opoep Npo
3axucm 8i0 0OMAUIHLO2O HACUTILCMEA.

Cmamms naoitiuina 0o peoxoneeii 9 cepnus 2024 poky
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