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PREVENTION OF INTERFERENCE WITH
THE PROFESSIONAL ACTIVITIES OF JOURNALISTS

This article examines the issue of preventing obstruction of the professional activity of
journalists and the issue of solving the proper protection of freedom of mass information is
impossible without a comprehensive reform of criminal legislation and legislation on mass
media. It is noted about the need for reform and law enforcement practice with mandatory
consideration of the requirements of international standards regarding information security.
It is noted that the protection of the professional activity of journalists and the right of citizens
to receive important information in a timely manner is possible only on the basis of a system
of interrelated norms of criminal legislation, legislation on mass media and laws providing
for citizens' access to quality information.

Legal inaccuracies regarding the definition of the victim, different approaches to the
definition of concepts and terms, lists, which entail certain inconsistencies in the prevention
of criminal offenses related to the obstruction of the professional activities of journalists, lead
to problems of bringing guilty persons to criminal responsibility. It is noted that the
protection of the professional activity of journalists and the right of citizens to receive
important information in a timely manner is possible only on the basis of a system of
interrelated norms of criminal legislation, legislation on mass media and laws providing for
citizens' access to information. The opinion is expressed that such activities will need to be
strengthened after martial law and effective mechanisms for crime prevention in this area
should be developed.
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Today, the issue of prevention of obstruction to the professional activities of journalists,
the issue of adequate protection of freedom of mass information is impossible without a
comprehensive reform of criminal legislation and legislation on mass media. There is a need
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to reform law enforcement practice with mandatory consideration of the requirements of
international standards. Protection of the professional activity of journalists and the right of
citizens to receive important information in a timely manner is possible only on the basis of a
system of interrelated norms of criminal legislation, legislation on mass media and laws
providing for citizens' access to information. Although, currently, during martial law, this is a
somewhat complicated issue to solve comprehensively.

Article 171 of the Criminal Code of Ukraine currently provides for "illegal seizure of
materials and technical means collected, processed, prepared by a journalist, which he uses in
connection with his professional activities, illegal denial of a journalist's access to
information, illegal prohibition of coverage of certain topics, exposure of individuals,
criticism of a subject of authority, as well as any other deliberate obstruction of a journalist's
legitimate professional activity - shall be punished by a fine of up to fifty tax-free minimum
incomes of citizens, or by arrest for a term of up to six months, or by restriction of freedom
for a term of up to three years" [1].

According to many scientists and practitioners, it is believed that the structure of the
article is such that it does not meet the modern requirements of our society. Therefore, the
Verkhovna Rada of Ukraine adopted the law "On Amendments to the Criminal Code of
Ukraine on Strengthening Liability for Criminal Offenses Against Journalists" (draft law No.
3633). This is stated on the website of the parliament. 341 deputies voted for this decision,
according to the website of the Verkhovna Rada.

"The draft law is aimed at strengthening the protection of journalists, their close relatives
and their family members against the use of threats or violence in connection with journalists'
legitimate professional activities, as well as in the case of obstruction of their legitimate
professional activities," the explanatory note says.

According to the document, responsibility in the form of deprivation of liberty for a
period of seven to fourteen years is imposed for violence against a journalist or members of
his family, committed repeatedly or with a prior conspiracy by a group of persons or an
organized group.

The law increases the sanctions of Article 171 of the Criminal Code of Ukraine
(Hindering the legitimate professional activity of journalists).In particular, the following
changes have been made to this article: illegal seizure of journalistic materials "is punishable
by a fine of five hundred to one thousand tax-free minimum incomes of citizens or by arrest
for a term of up to six months, or restriction of freedom for a term of up to three years";
influencing a journalist with the aim of hindering professional activity "is punishable by a fine
of one thousand to two thousand non-taxable minimum incomes of citizens or by arrest for a
term of up to six months, or restriction of freedom for a term of up to four years"; obstructing
the work of journalists by officials "is punishable by a fine of two thousand to three thousand
tax-free minimum incomes of citizens or restriction of freedom for a period of up to five
years, with or without deprivation of the right to hold certain positions or engage in certain
activities for a period of up to three years".
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The authors of the draft law believe that the adoption of the law will help strengthen the
protection of journalists, their close relatives and their family members from threats or the use
of violence during journalists' legitimate professional activities [2].

In order to understand the need to make changes to the legislation, it is advisable to cite
several examples of obstacles to the professional activities of journalists.

Yes, it is documented that security guards periodically did not allow journalists to enter
the building of the Zakarpattia Regional State Administration during regional council
sessions. "This is selective admission of journalists, non-admission of a separate part to the
meeting of the regional council session, which is and should take place on the basis of the
principles of openness and publicity,” said journalist Stanislav Danko, who was not admitted
to the Zakarpattia Regional State Administration due to the lack of an invitation. He said that
from 2017 to 2020, this was the fifth case of obstructing journalistic activity in his practice.
One of them happened while working with a colleague Olena Mudra. The journalist noted,
"We and our colleagues discovered that 1.5 million hryvnias on two projects are questionable
in the use of the services we bought," said Olena Mudra. answered my questions, and then
stopped, so | filed a complaint with the law enforcement authorities".

Cases of interference with journalistic activity were recorded during the all-Ukrainian
project "Barometer of Freedom of Speech".

The regional representative of the Institute of Mass Information in Transcarpathia,
Yaroslav Gulan, said that in just one year, approximately 229 possible violations are detected in
Ukraine: starting from admission to the session and ending with frank physical obstruction —
beating.

"According to official information from the Transcarpathian Regional Prosecutor's Office,
in 2020, 9 criminal proceedings were instituted under Art. 171 of the Criminal Code of
Ukraine "Interference with the lawful professional activity of journalists”, of which 5 were
closed, and 4 cases are still under investigation — says Yaroslav Gulan [3].

As we can see, the motives and goals of obstructing the legitimate professional activity of
journalists are very diverse: personal hostility, careerism, misunderstood interests of the
service, fear of losing the position, reluctance to publish information about the work of the
headed institution, etc. In particular, PERSON_1 was convicted under Art. 171 of the
Criminal Code of Ukraine, in connection with the fact that she illegally created obstacles for
the journalist to receive information about establishing or refuting the fact of cruelty to
animals on the territory of the headed KP "High-Speed Tram", thereby obstructing the
journalist's legal activity [4]. An important element for the correct qualification of the actions
of guilty persons under Art. 171 of the Criminal Code of Ukraine, the victim of this criminal
offense speaks. After all, the further criminal responsibility of the guilty person depends on
the correct qualification. Please note that according to Art. 1 of the Law of Ukraine "On State
Support of Mass Media and Social Protection of Journalists”, a journalist is a creative worker
who professionally collects, receives, creates and prepares information for the mass media,
performs editorial and official duties in the mass media (in the state or on a freelance basis) in
accordance with the professional job titles (jobs) of a journalist, which are specified in the
state classifier of professions of Ukraine [5, p. 302].
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According to the note to Art. 345-1 of the Criminal Code of Ukraine under the
professional activity of a journalist in Article 171, 345-1, 347-1, 348-1 of the Criminal Code
of Ukraine should be understood as the systematic activity of a person related to the
collection, receipt, creation, distribution, storage or other use of information with the purpose
of its distribution to an indefinite circle of persons through print mass media, television and
radio organizations, information agencies, the Internet. The status of a journalist or his
affiliation with the mass media is confirmed by an editorial or service certificate or other
document issued by the mass media, its editorial office, or a professional or creative union of
journalists [6, p. 131].

The study of judicial practice established that the correct definition of the method of
committing a criminal offense provided for by Art. 171 of the Criminal Code of Ukraine,
affects the correctness of the qualification of the actions of the guilty person. Thus, the verdict
of the Svalyavsky district court of the Transcarpathian region dated September 20, 2019
acquitted the head of the Polyana village council under Article 171 of the Criminal Code of
Ukraine. It was established that the latter did not organize proper consideration of six
information requests of the editor-in-chief and a journalist of the newspaper "Syla Narodnoy
Kontrolyu”, which PERSON_4 sent in a cover letter to the head of the Polyana village
council. While acquitting the person, the court noted that the charge of not providing the
journalist with access to information is not specific, as the crime consists of actions consisting
in the illegal denial of access to information, and not actions consisting in not providing
access to information [7].

Let's turn to the causal complex of the investigated criminal offense. The economic
reasons for committing a criminal offense provided for in Art. 171 of the Criminal Code of
Ukraine, there is instability, which is manifested, first of all, in unemployment and the long-
term growth of the bureaucratic apparatus, which has a high social and material status.
Political reasons for committing a criminal offense provided for in Art. 171 of the Criminal
Code of Ukraine, are: removal of the population from the real levers of power, from law-
making and law enforcement, which contributes to the ever-increasing dependence of the
population on officials; penetration of state bodies by criminal elements; corruption. The
psychological reasons for committing a criminal offense provided for in Art. 171 of the
Criminal Code of Ukraine, there are: deformation of the moral consciousness of officials and
the population; legal nihilism of the adult population; the opinion about the impossibility of
fighting the "bureaucratic machine" and the corruption of law enforcement bodies is rooted in
the public's consciousness. We believe that the reasons for the commission of this criminal
offense may also be a negative attitude towards mass media rooted in all layers of Ukrainian
society, a large amount of "yellow press", the main purpose of which is to entertain the user of
information, low moral standards in society and a misunderstanding of the terms " corporate
ethics", "corporate solidarity". The conditions that contribute to the commission of a criminal
offense are those phenomena and facts that do not directly cause criminal offenses, but the
presence of which can contribute to the emergence of a person's intention to commit them.It is
worth noting that the "classical” conditions for committing crimes (alcoholism, drug
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addiction, vagrancy, prostitution, poverty) are not characteristic of hindering the legitimate
professional activity of a journalist. Most often, a kind of "conflict of interests"” arises between
the perpetrator and the victim, who have similar socio-demographic characteristics. The final
part of the criminological characterization is the development of recommendations for the
prevention of the criminal offense provided for in Art. 171 of the Criminal Code of Ukraine,
which should consist of high-quality training and selection of law enforcement officers to
effectively combat this type of criminal offenses, development of specific measures for
prompt response and investigation of the specified criminal offenses, informing journalists
and other media employees about forms and measures to protect their rights in within the
framework of current legislation. There are many ways to implement them. But, in our
opinion, it is the opinion of S.Yu that deserves special attention. Lukashevich, who notes that
the implementation of measures to prevent crime is, first of all, possible with the help of a
diverse set of public administration tools, in particular, by applying a programmatic approach
at different levels according to the scope of action [8, c. 44-45].

Summarizing the above, it is worth emphasizing that the correct definition of a victim of a
criminal offense provided for in Art. 171 of the Criminal Code of Ukraine, currently
represents a significant problem in the field of lawmaking. It was this that became the subject
of consideration by the Supreme Court, which in its decision dated 19.08.2020, after
analyzing the above two definitions of the concept of "journalist”, concluded that the concept
specified in the footnote to Art. 345-1 of the Criminal Code of Ukraine, is much broader than
what is established in the mentioned Law of Ukraine. Thus, the legislator included in the
Criminal Code of Ukraine the functional criterion of the profession of a journalist as the basis
of the definition of this concept, i.e., the status of a journalist directly related to the activity,
with the features specified in the footnote to Art. 345-1 of the Criminal Code of Ukraine, and
not with the position. Next, the legislator in the note to Art. 345-1 of the Criminal Code of
Ukraine was not limited to the dissemination of information only through mass media, which
includes print media (press) (Part 1 of Article 1 of the Law of Ukraine "On Printed Media
(Press) in Ukraine), audiovisual (electronic) media (Art. 1 of the Law of Ukraine "On
Television and Radio Broadcasting™), information agencies (Article 1 of the Law of Ukraine
"On Information Agencies"), but also included the Internet in the specified list.

So, as we can see, legislative inaccuracies regarding the definition of the victim, different
approaches to the definition of concepts and terms, lists lead to certain inconsistencies in the
qualification of criminal offenses related to obstructing the professional activities of
journalists, which leads to problems of bringing guilty persons to criminal responsibility. We
note once again that the protection of the professional activity of journalists and the right of
citizens to receive important information in a timely manner is possible only on the basis of a
system of interrelated norms of criminal legislation, legislation on mass media and laws
providing for citizens' access to information. In our opinion, such activities will need to be
strengthened after martial law.
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I'. B. Jiakiscbka. 3ATIOBITAHHSI TEPEIIKO)KAHHIO ITPO®ECIMHINA
JAISIJTIBHOCTI )KYPHAJIICTIB

Y yiu cmammi pozensinymo numauHa w000 3anodieanta nepeuKoO’CanHo npogecitiii
disinbHocmi ocypuanicmis. [Tumanua w000 BUPIUEHHSA HAEHCHOT 0XOPOHU c80600U MACOBOT
iHghopmayii Hemodiciuse AK 6e3 KOMNIEKCHOT peghopmu KPUMIHATLHO20 3AKOHOOA8CMEA, MAK |
3aKOHOO0ABCBA NPO 3ACOOU MACO80T iHGhopmayii. 3aznaueno npo nompedy 8 pedhopmysanti ma
Npago3acmoco8HOI NPAKMUKU 3 0008 SI3KOBUM YPAXYBAHHAM 8UMO2 MINCHAPOOHUX CIMAHOAPMIE
w000 ingopmayitinoi besnexku. Haeonoweno, wo 3axucm npogheciiinoi  OisinbHOCMI
JICYPHANICMIB T NPABA 2POMAOAH HA CEOEUACHE OMPUMAHHS 8ANCIUBOL IHpOpMayii ModcausuUll
JUWe HA OCHOBI CUCMEMU 63AEMONO0G SI3AHUX HOPM KPUMIHAIbHO20 3AKOHOO0ABCMEA,
3AKOHO0A8CMBA NpPo 3acodu macoeoi iHgopmayii i 3aKoHie, wo nepeddbauaroms 00CMyn
2pomaosiH 00 AKICHOI IHGopmayii.

Braszano npo 3axon00asyi HemouHocmi w000 BUHAYEHHS NOMEPNINO20, Pi3HI NiIOX00U 00
BUSHAYEHHS NOHAMY | MEPMIHIB, NePeiKis, Wo 3YMOBIIMb NEeBHI HEY3200HCeHOCMI Nid Yac
3anobieants KPUMIHATLHUX NPAGONOPYULEHb, NO8 SA3AHUX 3 NEPEeUtKOONCAHHAM npoghecitinill
OIANLHOCMI  JICYPHATICMIB, WO HPU3800UMb 00 NpPOOIeM NPUMASHEHHS GUHHUX 0CiO 00
KPUMIHATILHOT 8I0N0BIOATLHOCII. 3a3HAYEHO, WO 3aXUCm NPOeCiiiHOl OIsIbHOCHI JICYPHATICMIG |
npasa epomacsii HA CBOECHACHE OMPUMAHHA 8aAXCIUB0T iHpopmayii moocrusull auwe Ha
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OCHOBI cucmemu 83AEMONO08 A3AHUX HOPM KPUMIHATLHO2O 3AKOHOO0ABCMEd, 3AKOHO0ABCMEA
npo 3acobu macosoi iHopmayii i 3aKoHis, W0 nepeddAUAIOMb OOCMYN 2SPOMAOSH 00
ingpopmayii. Bucnosnenos OymKy, wo maxy OiAIbHICMb HeOOXIOHO 6yde NOCumUmu nicjs
B0EHHO20 CMAHY Ma po3podbumu Oi€6i MexaHizMu wooo 3anobieanHs 3M0YUHHOCMI Y Yill
cghepi.

Knrouosi cnoea: sanobicants 3104UHHOCI, KPUMIHATbHA 8i0N08I0ANbHICTNG, NOKAPAHHS,
Keanigpixayis KpUMIHATbHUX TNPABONOPYULEHb, NePeuKo0NCanta npogecitiniil JisnbHoCmi
JicypHanicmis, 3acobu macosoi ingopmayii, ingpopmayitina besnexa.

Cmamms Haoitiuna 0o pedxoneeii 18 acoemus 2023 poxy
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